UNITED STATES BANKRUPTCY CQURT
DISTRICT OF MINNESOTA
THIRD DIVISION

In Re:
Frank Millar BKY 3-81-4885
I/ﬂard Cawlay and Diana Cawlay BKY 3-88-2334
Staven Reese and Lavonne Rease BKY 3-88-2243 ORDER
David Mange BKY 3-89-2242
Arlynt Surkhart and Pattie Burkart BKY 3-30-3811
Robart Knutson and Rita Knutson BKY 3-80-531

Debtors,

This matter comes before the Court on the mation of the Chapter 7 Trustee for a
conditional closing of the bankruptcy file and the motion of the Debtors for leave to amend
thair hankruptey schedulas. The above-captioned casas all invalve identical issues; tharefore,
the Court will rasolve the matters in one opinion. James J. Dailay appearad for tha Debtors.
Mark Halverson appeared as and for the Chapter 7 Trustes. Based upon the arguments of
gounsal, tha files and racords, the Court makas its findings of fact and conclusions of law
pursuant to the Federal and Local Rulgs of Bankruptcy Procadura,

l.
FACTS

All five of the Debtors are in the samaea procedural position. Each filad bankruptey under
11 U.S.C. Chapter 7 batween Jung 20, 1383, and August 22, 1890, Each attampted to
axampt 401k pension . funds in th;ir original schedules under gither state or federal
exarﬁptions. In each case, the Trustee brought a motion for summary judgmant objecting to
the exempticns. Debtors interpbsed gither an answer or a rasponsa alleging that the
exemption was allowable under sither 52 2{d)(10ME) or MINN. STAT, §550.37, Subd.24. The

Court granted the Trustee’s motions for summary judgment, holding that the 401k pensioﬁ_
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and profit sharing plans were property of the estate and not exempt.' Each Debtor failad to
appeal from the denial.

On Septamber 2, 1992, the Trustee moved for conditional closing of the bankruptcy
casas, subject to recpening when the 401k funds would otherwise becoma availabla to tha
Debtors. Debtors responded by moving to vacate the Court’s previcus orders and to exclude
the 401k pensions from the estate entirely based on 11 U.S.C. §541{¢){2), citing Patterson
v. Shymate.  U.S.___, 112 S.Ct. 2242 (1992}. Patterson holds that a debtor’s interest in
a salf-sertlad trust containing an ERISA anti-alienation provision is axcluded from the-
bankruptcy estate under §541(c){2} of the Bankruptcy Code, even though tha trust does not
atherwise qualify ag a spe‘ndthrift trust under state law.

The Trustae argues that: the Bankruptcy Court’s orders and judgments were final
orders and judgmeants becoming the law of the cases; collateral estoppal and/or res judicata
praclude raising the eaxclusion issue by the Cebtors; and, Patterson cannot be aﬁplied
retroactivaly to now exclude the ERISA pians from the estates.?

.
DISCUSSION
A. ralt

The Trustee argues that, because the earlier orders ware final, tha Debtors are

precluded from invoking Partarson to exclude the pension funds from property of -the

bankruptcy estates by collateral estoppe! or res judicata. Thase principles embody the

'See: Orders dated hetween January 17, 1991 and December 13, 1991.

IThe law in the Eighth Circuit at the time of the denial af the exemptions was that the anti-alianation
requiraments of the Emplayea Retirement Sacurity Actof 1974 as amended {ERISA} did not canstitute "applicable
nonbankruptcy law" within the contamplation of § 541{c)(2). In Re: Graham, 726 F.2d 1268 (8th Cir. 19838}, In
Ra Swanson, 873 F.2d 1121 {8th Cir. 1988).



tundamental precept that once a right, question, or fact has baen put in issue and decided by
a court, the samae parties or their privies cannot relitigate the sama right, quastion, or fact in
a subsaquent fawsuit. The doctrines sarve both the judiciary and the public. They serva the
judiciary by conserving its resources, and by fostaring reliance on judicial decision, They sarve

the public by sparing litigants the cost and vexation of muitiple lawsuits and by providing

certainty, an end to litigation, and a binding answer. Allen v, McCQurry, 449 U.S. 90, 94
(1980); Montana v. United Statgs, 440 U.S. 147, 153 (1979); and Brown v, Felsen, 442U.S.

127, 131 {1879).

Collataral astoppel preciudes relitigation of issues that were litigated by tha parties in
earlier proceedings. “Undar the doctring of collareral estoppal, tha second action is upon a
ditfarent cause of action and tha judgment in the prior suit praciudes relitigation of issues
actually litigated and necessary to the outcome cf the first action.” Lane v, Peterson, 899
F.2d 737, 741 (8th Cir. 1920) (citations omitted). Bssantially, it prevants the same issue
from being litigated twice. 1d. Ses also: Boshoff, Bankruptey in the Seventh Circuit: 1891,
25 Ind.L.Rev. 881 {1991),

Res judicata preciudes litigation of claims that ware involved in earligr proceadings
between the same parties. "Under the doctrine of res judicata, a judgment on the merits ih
a prior suit bars a second suit involving the sama parties or their privias basad on tha sa;;ne
cause of action.™ Lane at 741, Thus, res judicata pregiudes the relitigation of a ¢laim, or
closely ralated claims, on grounds that were raised or could have been raised or assertad in
a'prior action, Id.

B. Collateral Estopgel
Traditionally, courts have recognized that for coliateral estoppel to apply against a

party, four prerequisitas must be met: (1} the issue sought to be preciuded must be the same



as that involvad in the prior action; (2) the issue must have been determined by a valid and
final judgment; (3) the issue must have been actually litigated in the prior action; and, (4) the
determination must have been essential to the prior judgment. |d. Ses alsg Arkla Exploration
Co. v, Taxas Oil & Gag Corp., 734 F.2d 347, 356 (8th Cir.), gery,_denigd, 105 S.Ct. 905
(1984). An additional element has been added by the Eighth Circuit, in that, the party against
whom the earlier decision is being asserted must have had a "full and fair" opportunity to
litigata tha issua in the prior adjudication. In_rg Miera, 926 F.2d 741, 743 (8th Cir. 1991).

The issua raised by the Dabtors’ motions i3 whather their intarests at filing in the
pansion/profit sharing plans are property of their estates under § 541, This same issue was
hafara tha Court upan trustae’s aarlier objeations to examptions. Tha facts have nat changad,
and the legal argument presented hera is diffarent only in form. In the first axemption
proceading, the Debtors attempted to exempt the pension plans fram the estates, and in this
sacond proceeding, they argue that the pians nevar became property of the estates. In both
proceedings, a necassary issua is whather thesa particular 4G 1k pension plans are to be under
tha cantrol of the trustee and are part of the estate under § 541, In the exemption litigation,
the Debtors assumed and accepted the plans to be § 641 astate property, subject to their
axemption rights. In this proceeding, they claim that the plans are not § 541 estate property.
The issue has not changed. The Debtors have simply changad their positions on the issue.
Accardingly. the Court finds that tha identification of issues requirement for the app!icatiron
of collateral estoppe! has been met. ’

Seco_nd. for collateral estoppel to apply there must have been'a final order or judgment

an the merits on the issue to be precluded.’ "A court’s order or judgment can naver hava

T There is an implicit assumption here that thera must be a final “prior adjudication” which dacided the issue.
ltis trua that "a proceeding in bankruptey, from the timea of its commaencemeant . ., until the final sertiament_ of
the estate, is but one suit”™. Collier-Vol 1:2.12{a). However, proceedings within a single bankruptcy case which
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any preclusive effect on future litigation unless that arder or judgment constitutes a final
dacision on the merits." |nre Justice Qaks, 898 F.2d 1544 (11th Cir. 1990).* Tha Debtors
assert that there hava begn no final judgmaents rendered /n their cases upon the marits, since
jurisdiction over the 401k pension funds was just one guestion 10 be answered whan
compared tc the bankruptcy cases as a whole, which continuad. Tha Bighth Circuit has
recently held that a bankruptcy court order sustaining or overruling an objection to examption
is final for purposes of 28 U.S.C. §1588(d).5 H v, Farmer nK {in ra M r],
{(8th Cir, 2/26/1883). Othar courts that have considered the question have also found
examption orders to be final orders. $ee: [nre Barker, 768 F.2d 191, 183-194 {7th Cir.
18985); Sumy v, Schlogsherg, 777 £.2d 921, 923 (4th Cir. 1885). The Court congludes that
the Qrdars datarmining exemption status of the 401k pension plans in these casas wera final
orders which waere subject to appeal. Accordingly, the Court finds that the finality
raquirameant for application of collateral astoppel has baen met.

The third requirement for collateral estoppel is that the issue must have baen actually
decided in the prior adjudication. Usually "an express finding in a valid final judgment is good
gnough” to maset this requirament. Grig-Pak v. lllingis Tool Works, 684 F.2d 486, 4«83 {7th
Cir, 1882). The Court’s orders denying the examptions, expressly stated that the funds in

question "shall remain property of the debtor’s hankruptcy agtatels]." That tha pension funds

adjudicate issues of law and fact can, far purposas of ras judicata and collateral estapnel, preciude ralitigation of
those same issues at later stages of the bankruptoy suit. a8 Morrgwe v, Diltderd, 580 F.2d 1284 (Sth Cir. 1878},

* However, principles of finality play an important role in the judicial process. The praclugive effects of a final
judgment on the merits will not be ignored, even if final judgment may have haen wrang ar rasted on 3 legal
principie subsequently overruled an another case. Tos¢o Gorp, v, Hodel, 611 F.Supp. 1130, 1158 (D.C.Colo,
1888); gee algy Inre Justice Qaks S98 F.2d 1544, 1852 (11th Cir. 1990) ("assuming all other raguirements
satistied, an errcnecus tformer judgment from which no appeal was taken may stiill have preclusive affect”).

528 US.C. 815810 provides: The Courtg of appeal shall have jurisdiction of appaals trom all final
decisiong, judgments, arders, ang decrees antared under subsections (a) and (b) of this section,
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were to be included in the estate under § 541 was thus actually dacided in the prior
adjudication. Thaerefora, thay cannot now be excluded under another theory. Accordingly,
the requiremant of factual litigation has been met,

Howavar, to have praciusive sffect, this finding must ba necessary to the judgment and
the parties must have had fair cpportunity to litigate the issua. The rationale behind these
raquiraments is fairness to the party against whom preclusion is to be asserted. so the party
is not pracluded by surprise judicial findings which may decide axtrangous matters, The issue
actually decided in the prior adjudication must have béen nacassary or essential to the

judgment in the prior adjudication. This is based "both on diminished confidence due to the

Iank of essentiality and, on the unavailability of appellats review.” ndala Snj rds v
ingurad Liovd’'s, 786 F.2d 1265, 1271 {Sth Cir, 19886).

Tha rulings that the 401k pension funds ware properties of the estates undar § 541
ware necessary and essential foundations for the Court to rule on axempribility under § 522.°
A court order datermining the status of property under § 522, 10 be sound, must first have
determinad that the property was part of the sstate under § 541. "Necassary inferances from
judgmeants. pleadings, and evidence will be given preciusive effect.” vi AN, m
Corp., 751 F.2d 1507 {9th Cir. 1385). There is a necessary inference from a ruling on a
claimad exemption that the property under scrutiny nas been detarmined to be proparty of tha
estate under § 541, Further, a necessary inferance fram a ruling that property is part of the
gstate under § 541, is that the exclusion under § 541(¢)(2) is not applicable. Accardingly,

the Court finds that the essentiality requisita has been mel.

Sear axample, gee: Boss-Berger Gompanies v_ Equitable Life Agsur. 5g¢., 872 F.2d 1331 (Tth Cir. 1983).

In that casa, a previgus iudgment had Deen entered against a landlord for breach af a lease. In a subsequent
proceading, the landlord attempted to challenge the validity of the lease in question, and the caurt held ne was
gollaterally astapped from raising the issug. This was because a judgment ruling an a breach, in Order to be
satisfactory, must necessaridy have found a vaiid lease 10 begin with.



Finally, the Debtars had a full and tair gpportunity to litigate the § 541 exclusion issus
at the first proceeding. Itis true that at the time the Court heard argument on the trustee’s
objections to exempticns, the clear law in the Eighth Circuit was that the 401k plans wera
property of a debtor’s estate. Seg In_re Graham, 726 F.2d 1268 (8th Cir. 1989): Inra
Swanson, 873 F.2d 1121, 1123 (8th Cir. 1989). Howaver, this does nat mean that the
Dehtars ware denied an opportunity to litigate the issua. Further, it iS evident from the
Patterson decision that there was a substantial incantive for the Debtors to litigate and appeal
this issue and urge reversal. Accordingly, the Court finds that the opportunity to litigate
raquigita has bean mat.

All of the requisites havs been met for the application of coltataral estoppel to precluda
the Dabtors from raising the issue of exclusion of the pension plans from thair estates
pursuant to § 541(cH2).

R i

The iaw in the Eighth Circuit, regarding res judicata generally, is that: "Res judicata
barg relitigation of a claim if: (1) the prior judgment was rendared by a8 couwrt of competant
jurisdiction; {2) the prior judgmant was a final judgment on tha marits; and (3) the same cause
of action and tha same partias ar thair privies were invalvad in both cases”, Lang v rson,
899 F2d. 737 (8th Cir. 1990) at 742, ¢iting Murphv v, Jones, 877 F.2d 632, 684 (8th Gir.
1989). Tha later claim is barred by ras judicata if it arises out of the same nucleus_'of

operative facts as the prior ciaim.” The Lang Court stated:

Na/hat is considered is whether the fransactian or series of connected transactions are related in time, space,

grigin, or mativation; whether they form g canvenient trial unit; and whather their treatmant ag a yriit confgems

tg the parties' axpactation. *Put anothar way, whather two claimg are tha sarmta...depends on whether thd ¢laims
arnse gut of the same nucleus of operative fact ar are based upon the same factual predicate.” Jee: Myrohy v,
Jones, 877 F.2d 682, 684-685 (8th Cir, 1989). Basically, preciusion turng an the right to join ths claim, not on
whether the claim was actually advanced, Claims need not have baen actually Litigated ta ba precluded in a
guhsequant actionm, they meed anly to have been available to the plainuff in tha ariginal action. Far practical
purposes, res judicata requires joinder of claims by barring their assertion in later actons. 1d. at 686.
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The operative question in each caseis whether the claims arise out of the same
nucleus of facts. As stated in Restatement (Second} of Judgmaents,

[tlhe present trend is to $&e claim in factual terms and to make

it coterminous with the tramsaction-regardless of the number of

substantive theories, or variant forms of relief flowing from those
theories, that may be available to the plaintiff; reqgardlass of the
number of primary rights that may have been invaded; and
regardless of the variations in the evidence needed to support tha
theories or rights. The transaction is the basis of the litigative
unit or antity which may not be splic. Restatement {Second) of
Judgments 24, comment a at 197 (1980] [footnote omitted].

Lana, atp 743.

Here, the first two requirements have been met. Jurisdiction is not disputed; and the
priar orders and judgments were final, Thae third requiremant is also met. The actions involve
the sama nucleus of aparative facts. Bath the prior and prasent proceedings involva claims
of antitlement to the pension plans. The original actions involved objections by the Trustes
to the Debtors’ attempts to exempt the property from the estates. In those matters, the
preperty was conclusively presumaed to be estate property, subject to exemption under § §22.
Under the Debtors’ present theory, they contend that their intérests in the plans were never
property of their estates because they are excluded under § 541(c)(2). Tha claim is
entitlament. Both the § 522 and § 541 involva determinations of entitlement to-the vested
pansions at filing as between the Debtors and their estates. Essentially, § 522 and § 541 can
be viewead as the basis for variant forms of relief asserted by the Debtors and the Trustae as ~
to their competing claims of entitlament to the pension pian funds.

The Debtors’ reliance, in the second proceeding, on differant substantive law and new
legal theories, does not preclude the operation of ras judicata. Contrary, the doctrin_e prevents

a party from suing on a claim that is in essence the same as a praviously litigated claim, but

is dressed up to look differently. Lans at 744.



Hare, both the exemption and exclusion actions arise out of the same nucleus of
operative facts because they involve a detarmination of entitlemant to the vestad pansions
at filing as between the Debtars and their estates. The basis for the actions originated at
filing. The motivation of beoth actions is singular, to establish entitlement to the sama
property. Accordingly, all of the requisites of res judicata axist to preclude the Debtors from
relitigating the claim of entitlemant to the pension funds pursuant to the newly raised thaary
of axciusion under § §41(c)(2).

D. Retroactivity of Patterson v. Shumate

What the Debtors are essentially trying to achiave is retroactive application of tha
Parrerson decigion to their henefit. The United States Supreme Court has hald that;

[Olnee suit is barrad by res judicata or by statutes of limitation or repose, a new

rule cannot recpen the door already closed...in civil cases unlike criminal there

is more potential for litigants to freeload on those without whose labor the new

rule would never have come into being...While those whaose claims have been

adjudicated may seek aquality, a second chance for them could only be

purchased at the axpanse of another principle. ‘Public policy dictates that there

be an end to litigation; that those who hava contested an issue shall he bhaund

by the result of that contest, and that matters ance tried shall be considerad

forever settled as between parties.’ (citations omitted) Finality must thus

delimit aquality in a temporal sense, and we must accept as 4 face that tha
argument for uniformity loses force aver time,

James B Beam Distilling Co. v. Georgig, 111 S.Ct. 2439, 2446-2447 (1991),

As previously discussed, the Court has found that the principles of res judicata.and
collataral astanpal apply to Dehtors’ attampt 1o now excslude their vested interests at filing‘ i
ERISA plans as property of their estates. The previous orders were final and held thart the
Debtors’ ERISA plans were, in fact, property of the estates not subject to exemption. Debtors
failed to pursua these decisions on appaal. Thay cannat now rglitigate, baséd on a ch#nge

of their positions.



Fiﬂé“tv of iudgments Is an important principle which should be left undisturbed.
Otherwise, judgments will be undermined with every change in relevant substantive law that
is subsgquently made. There would be na closure.

Accerdingly, collateral estoppel and res judicata bar reopening the door regarding the
status of Debtors’ ERISA plans as they relate to their bankruptcy estates and the ratroactive
appiication of Pattarson.

.
DISPOSITION

THEREFORE, IT IS HEREBY ORDERED:

1. The Trustea’s moaticn to conditionally close the above-captionad bankruptcy cases
is granted.

2. The Debtors’ motions: for vacation of this Court’'s pravious orders: and, for the
axclusion from property of tha agtatag, tha vestaed intarests at filing in their ERISA plans undar
11 U.S.C. §541(c)(2), is denied. The ERISA pension plan interests remain property of the
estatas, under the law of the cases, to be administerad by the Trustee at a latar dats.

Datad: April 16, 1933.

DENNIS D. O'BRi
U.S. Bankruptcy Judge
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