UNTTED STATES RANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re:

Rriaas Transportation Ca,, ARDER FOR SUMMARY JUDGMENT
Debtor. Jungﬁng

Briags Transportation Co., BKY. NO, 4-B3-0414
Plaintiff, ADV. NO. 4-83-20837

Vs,

Norwest BRank Minnéapolis, N,A,
and Transport Insurance
Companvy, '
Defendants,
At Minneapolis, Minnesota, January 18, 1984,
This matter came on for hearing on the motion of
Norwest Rank Minneapolis, N.A. ("Norwest Minneapolis") for
summarv iudament against the plaintiff on its amended complaint.
Hendrik De Jona appeared oﬁ behalf of Nzrwest Minneapolisg
. +
James A. Rubenstein and SGeven I. winer:appeared on behalf of the
plaintiff, Brionos Transportation Company ("Briaqs") and
Jerrold F. Rerafalk apoeared on hehalf of the defendant,
Transport Insurance Cnmp;ny. i
Rased on all the files and records herein anA the

aroument and memoranda of counsel, 1 make the followino:

FINRDINGS DF FACT




1. In the fall of 1980, Rriogs recuested Norwest
Minneapalis to issue a letter of credit in the amount of $325,000
for Brioqs' account to Transport Insurance Company ("Transport
Insurance" ). B

2. In its written aoplication for this letter
of credit, Rriags aareed to reimburse Norwest Minneapolis an
demand for all navments made hy Norwest Minneapolis under the
letter of credit; agreed tn pav all expenses, including
reasonable attornevs' fees and legal exnenses, incurred by
Morwest Minneapolis related to the letter of credit; and aareed
to oavy interest oﬁrthese oblimations.

3. PRriqns also agreed to arant liens upon its freioht
terminals at Rurlinaoton, Iowa and Muscatine, lowa and upan
various trucks, tractors and trailers owned hy it, to secure its
obligations under the application for the letter of credit,

4, In reliance on these aoreements bv Briocgs, Norwest
Minneapolis issued the leftter nf credit to Transport Insurance
dated Octcebher 10, 1980. The letter of credit was subsequenfly
renewed and amended from time to time at

' !
5. 0On or about October 30, 1980, Brioas executed and

Arinns' request.

delivered to Norwest Minneapolis mortagage deeds ecreratina liens on
its terminals at Burlinoﬁon and Muscatine, lowa. These moftqaqes
bv their terms secured Brigas' nbligations to Norwest ﬂinneanolis
under the applicatinn for the letter of eredit. They were duly

recorded on Npvemher 3 and 4, 1980, respectively.



6. Before these transactions took place, Rriqgs had
hecome inaebted to Norwest Rank University-Midway, MN.A., formerly
known as Secnnd_Northwesterﬁ National Bank of Minneapolis
. {"Norwest lpniversitv-Midwest"), and to verious other ban.kvs-:,
includino Norwest Minneanolis, for loans made to Briags. At the
time the letter of credit was issued, these loans were
outstandina under a Financing Agreement dated as of May 1, 1980,
which provided that the loans to Brioas were to be held by and in
the name of Norwest University-Midway, with the other banks,
including Norwest Minneapolis, hoidinq narticipations in these
loans and the security therefor.

7. By a Secufity Aqréement dated May 1, 19B0, Brings
aranted Norwest University-Midway a securitv interest in
more than 2,000 trucks, tractors and trailers, as security faor
Briqgs' obligations under the Financina Aareement. Thesé
trucks, tracters and trailers were covered by motor vehicle
certificates of title, and by September 3N, 1980, certificates of
title naminag MNorwest University-Midway as lienholder had been
issued as to all but 58 of these vehiclps. Pursuant to =a
Stipulation apnroved bv this Court by ;;der dated Auoust 25,

1983 and filed in Adversary Proceedina No. B3-0239, Briggs has
admitted that Norwest University-Midwav is named as first
lienholder on the certifiriate of title for 1,225 vehines to be
sold by Rriaos. Rriocos admits that notation of the lienholder's
name on the certificate of title is the prooer method of

perfection of liens on all these vehicles.,



B. After Norwest Minneapolis issued the letter of
credit, friags signed an amendment, dated as aof November 5, 1980,
to the Mav 1, 1980 Security Anreement. Under this amendment,
Brinags agreed that anv indebtedness it mioht owe to Norwest
" Minneapolis under the application.for the letter of credit would
be considered an obligation secured bv the Mav 1, 1980 Security
Aagreement, and Bricos aranted a security interest to Nerwest
University-Midwav, as aaent for Norwest Minneapolis, in all the
vehicles rovered by that Security Aareement, as security for this
indebtedness, Thereafter, Nerwest University-Midway acted for
its own account and as aagent fer ﬂurwest Minneapolis in holding,
perfectino and administering the security interest in these
vehicles. Thus, the security iﬁterest securing Brigas'
obliagations under the application for the letter of credit was
parfarted hy the notation of Norwest University-Midway's name as
lienholder on the pertinent certificates aof title.

9. 'After Briogs commenced this Chanter 11 case,
Transport Insurance made demand upon Norwest Minneanolis for
payment of $325,000 under the letter of credit. The draft and
arcompanvinag dopumentslconﬁnrmed to the qall aof the letter of
credit as renewed and exte&ded.

10. When the draft under the letter of credit was
presented, Priaas recuested this court to enjoin hanor of the
letter of credit, This relief was denied by the Cnurt,,énd the
draft under the letter of cvredit was honored and paid hy Norwest

Minneaoolis nn Febhruary 10, 1983,
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11. PRrigos' obligation to Norwest Minneannlis is
seEured by pefected liens upon the Burlinoton and Myscatine
terminals and all trucks, tractors and trailers which are (i)
covered by the May 1, 1980 Security Aareement, and (ii) covered
hy certificates of title an which.Norwest Universitv-Midway's
name was noted as lienholder.

CONCLUSIONS OF LAW

I.

By issuina the letter of credit, Norwest Minneapolis
entered into a bindina and leaally enforceable commitment to
extend credit to BRrigcas should Transport ever make a draw under
the letter of credit. Under Minn. Stat. §336.5-103(1)(a) and
§556.5-106(1), a letter nf credit is established when the
beneficiary receives it. At that point, since the letter aof
credit was irrevocahle, Norwest Minneapnlis was "no lonner free
to take unilaﬁeral action with respect tn the cancellation of the
credit or modification of its terms." O0fficial Comment 1 to
U.C.C. §5-106.

Ry execution of the application for the letter of
credit, Briags aqréed to reimburse Nbrﬁgst Minneapolis should
Norwest Minneapnlis be required to pav under the letter of
credit. In addition, under Minn. Stat. §336.5-114(3), unless
otherwise aareed, an issuer (Norwest Minneapolis) is entitled ton
immediate reimbursement from the customer (Rrigas) upen duly

honorino a draft drawn under the letter of credit.



Thus, from the moment the letter of credit was issued,
Norwest Minneapolis had a present claim against Briaas for
reimbursement, contingent upon Norwest Minneapolis actually
payinoha conforminag draft. Accordingly, the claim arose long
before Brioas filed its Chapter 11 petition., Under the
Rankruptcy Cocde a right to pavment ic considered a "claim",
"whether or not such right is . . . contingent."” 11 U.S5.C.
§101(4)(A). There is no dispute that Norwest Minneapolis was
lenally obligated to, and did, pay the letter of credit. Thus,
the continnency occurred and the claim is now fixed. See

Westinghouse Credit Corp. v. Page {(In re Paae), 18 R.,R. 713, 716

{(p.D.C. 1982)., _
1

Liens in favor of Norwest Minneapolis against PRriggs's
real estate in lowa were perfected in 1980 by the recording of
Lthe morlgaves., There is no dispute that the mortgaaes were
properly filed and that they were given by Briggs to secure the
obliaations of Priggs under the application for the letter of
credit. The situation is ahalogous to the givina of a mortgage
to secure advancesitn-be made at saﬁe §ime in the future,
pursuant to a binding commitment. "It is well established that
security arrangements for future advances are valid."

Westinghouse Credit Corp. v. Page (In re Pane), 18 B,R. 713,

716 (D.D.C. 1982), Thus Norwest Minneapnlis, from the time of



the recording of the mortgages, held perfected liens on the Iowa
real estate to secure Briagas' ohlioations under the application
for the letter of credit.

IT11I.

Prior to issuance of the letter of credit, a security
interest in certain trucks, tractors and trailers had been
aranted by Briqgs to Norwest University-Midway and was properly
perfected by notation of Norwest tUniversity-Midway's name as
lienholder on the certificates of title coverinn those vehicles.
When Norwest Minneapolis issued the letter of credit, Hrigqas
granted Norwest Minneapolis a security interest in these vehicles
by granting a security interest to. Norwest University-Midway, as
agent for Nerwest Minneapolis. Norwest University-Midway was to
act, and did act, as aqgent for Norwest Minneapolig for the
nurpose of holdina, perfectinn and administerina the sécufity
interest of Norwest Minneapolis.

There is no genuine issue about this fact, Briqas
signed an amendment to the Nnrwest‘University—Mideway security
aareement in which'it éqreed to this_arfangement. The only
possible question is wﬁether a securitywinterest in favor of one
party may be held and perfected by an agent acting for someone
else (in this case, by Norwest University-Midway actina for
Norwest Minneapolis).

Minn. Stat. §336.9-105{(1)(m) defines a secured party as
follows (emphasis added):

"Secured Partv" means a lender, éeller or

other person in whose favor there is a
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securitv interest. . « « When the holders
of obliagations issued under an indenture of

“trust, equipment trust aqreement or the like
are renresented hv a trustee or other nerson,
the representative is the secured party.

~ According to Grant Gilmore, the last sentence of §9-105(1)(m)

seems to have been put in by excess of caution. It
does no harm but, even without it, no one could have
doubted that an indenture trustee was entitled to sign,
file and so on for the bond holders, . . . There
appears to be no aqood reason (except to make things
clear to members of the corporate bar) why the sentcnce
is restricted to transactions which involve "an
indenture of trust, equipment trust aareement or the
like"; presumably anv sort of trustee, fiduciarv or
renresentative could qualify as a "secured party," for
formal purposes, for those whom he represents.

G. Gilmore, Security Interests in Personal Property,
§10.3 aat 3015 (19653). .

It is eclear, then, that Norwest Minneapolis properly
perfected its security interest in the vehicles through Norwest
Universitv-Midway and that the ohligations of Briags under the
application for the letter of credit are secured by these
rerfected liens on the vehicles.

1v

The liens in favor of Norwest Minneapolis coveringlthe
lowa real estate, and the trucks, trgctprs and trailers, cannot
be avoided in this bankruntev case. Tﬁe transfer of Briongs's
property took place at the time the letter of credit was issued
and the liens were qranted, not at the time Norwest Minneapolis
paid the draft. The actiof pavina the draft merely converted

Norwest Minneapolis's claim from a contingent eclaim to one that

is fixed and nat subject to a contingency.



Courts and commentators have aenerallvy agreed that
liens securinno oblioations under letter of credit arrangements
are created at the time the letter of credit is issued:

The Rank's liens on nronerty of the

dehtors to secure the letter of credit
arranagment was [sic] created prior to the
initiation of Chapter 11 proceedinas and
remain valid in bankruptey whether or not the
letter of credit is cashed , e
addition, a lien to secure the obhligation to
repay a future advance has priority aver
liens of other creditors which attach after
the security aareement is entered into but
before the creditor pursuant to the Ffuture
advance agreement has actually advanced any
funds, at least where the creditor is con-
tractually committed to do so. . . . Since
a trustee in a Chapter 11 proceeding is a
hypotheﬁical lien creditor, . . . & prior
lien created as part of a future advance
arrangement is valid against the trustee in a
Chapter 11 proceeding.

Westinahouse Credit Corp. v. Paoe {(In re Page), 18 A.R. 713,

716 (D,D,C, 1982).,
There is, therefore, simply no basis on which to hold

that Briaogs ﬁay avoid Norwest Minneapolis's liens. See also:

1]

0. Raird, Standby Letters of Credit in Bankruptey, 49 U. Chi. L.
Rev. 130 (1982), H, Chaitman and J. Sovern, Enjoining Payment
on a Letter of Credit in Rankruptey: A: Tempest in a Twist Cap,

38 Bus. Lawver 21 (1982).

v
As part of its motion for summary judgment, Norwest
Minneapolis requests me to allow its claim in a certain. amount.

I think it is inaopropriate to take up the allowance of Norwest

Minneapolis's claim as part of this adversary oroceedinag. The



amended complaint deals with the avoidance of the lien of Norwest
Mihneannlis and not with the amount of its claim. Therefore, it
dpes not seem to me that the amount of the claim is part of this
_adversary oroceedino, nor should it be considered as part..of the
mot ion wﬁich is pending. Also, I am not at all clear and the
record does not seem to disclose whether a claim has been filed
by Norwest Rank Minneanolis. If it has been filed, there does
not appear to be any ohjection to the allowance of the claim
pending which means that the claim is allowed as a matter of law.
11 U.5.c. §502(a), Thus, I am explicitly not deciding the amount
of Norwest Minneapclis's claim nor the debtor's contention that
§502(e) limits the amount of Morwest Minneapnlis's claim to
whatever amount is ultimately determined to be owed to Transport
Insurance,
VI

Thg oriainal) complaint in this matter scuaght an
injunction to orohibit Norwest Minneapcolis from paying Transport
Insurance Company under the letter of credit. For that requested
relief, Transport Insurance Company was named as a defendant.
The amended cnmplaint; however, deals é%rictly with the avoidance
of the liens aranted ta Norwest Minneanolis énd seeks no relief

against Transport Insurance Company,



" / ORDER

£l

.Jra

IT IS DRDERED:

1. The motion of Norwest Rank Minneapolis, N.A. for
summarv judgment is oranted and judament is aqranted in favor of
Norwest Bank Minneanolis; N.A. and aaainst the plaintiff, Brians
Transportation Comoanvy.

2., Judament is also entered in favor of Transpart
Insurance Cnmnany and aqainst the plaintiff, Briqgs

Transportation Company.

ROBERT J. KREGQE\
Bankruptcv Judge




