UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re:
Scott Lee Bendi ckson, 473-78-7037, Chapter 7
d/ b/a S& General Contracting and BKY No. 95-3-4380

Mai nt enance Services, d/b/a S&L
Modul ars, asf ASF/S & L Mddul ars, Inc.,

Debt or .
Farnmers and Merchants State Bank of ADV No. 96-3-049
Bl ooming Prairie, M nnesota,
Plaintiff,
V.
Scott L. Bendickson, d/b/a ORDER

S&L Contracting, and Charles W Ries,
Trustee for Bankruptcy Estate of
Scott L. Bendickson, d/b/a S& Contracti ng,

Def endant s.

This matter cane before the Court on May 16, 1996, on
cross-notions for sunmary judgnent. Appearances were noted on
the record. The Court, having reviewed and considered the
nmovi ng papers, the argunents of counsel, exhibits and
supporting material, hereby makes this ORDER i n accordance wth
t he Federal and Local Rul es of Bankruptcy Procedure.

l.
FACTS

Scott Bendi ckson individually, and Lori Bendi ckson, as a
principal of S &L Construction, executed a series of
prom ssory notes with Farmers and Merchants State Bank of
Bl ooming Prairie (Bank), starting on Decenber 1, 1993. The
first note, executed on Decenber 1, 1993, was in the anount of
$15, 000, for operating funds in connection with their business.
The second note was executed on Decenber 6, 1993 in the anount
of $4,060, presumably al so for business purposes. A third note
was executed on Decenmber 9, 1993, in the anount of $15, 000,
again for operating funds. All three notes were executed on
short formprinted docunents that provided these references:
"This note is secured;"” and, "This note is unsecured;" with
boxes next to the references. On each note, the box next to



the secured reference was checked. No collateral was described
in the two $15,000 notes; a Cadillac was described as
collateral in the $4060 note. The three notes were short term
notes that were subsequently paid through the issuance of a
fourth note on February 28, 1994, in the anount of $34, 060.

In the neantinme, in Decenber of 1993, the Bank obtained
fromthe Debtor, and filed with the M nnesota Departnent of
Public Safety, Notification of Assignment, Release or G ant
of Secured Interest for five vehicles. On February 28, 1994,
Scott Bendi ckson executed a renewal prom ssory note #65238, for
$34,060. The note was referenced as secured, and listed as
collateral: the five vehicles nmentioned above; plus, two
additional vehicles.(FNL) Certificates of title for all seven
vehicles list the Bank as the first secured |ien hol der

By July, 1994, the February note was paid down to $20, 000,
and, on July 5, the Debtor executed the first in a series of
short termrenewal notes for that anmount. The |ast note was
executed on June 22, 1995. Each of the renewal notes
referenced that it was secured, but none listed the collateral
i ncluding the last June 22, 1995, note.

The Debtor filed his Chapter 7 bankruptcy petition on
Septenber 11, 1995. This adversary proceedi ng was comenced
by the Bank against the Debtor and the Trustee, Charles W
Rei s, on March 7, 1996, seeking determ nation of secured status
of the $20, 000 obligation, now based on the June 22, 1995,
note. The parties filed cross-notions for summary judgmnent.

.
ANALYSI S

In Mnnesota, a valid and enforceable security interest is
created pursuant to Mnn. Stat. Section 336.9-203, which
provides in pertinent part:

(1) . . . a security interest is not enforceabl e against

the debtor or third parties with respect to the collatera

and does not attach unl ess:
(a) the collateral is in the possession
of the secured party pursuant to
agreement, the collateral is investnent
property and the secured party has control
pursuant to agreenment, or the debtor has
signed a security agreenment which
contains a description of the collatera

The issue here is whether the Bank obtained a signed security
agreenment fromthe Debtor. The Bank did not.

Al though a formal separate security agreenment was never
executed in connection with the | oans, the Bank contends the
Court nust [ook to other docunents involved in the transaction
to determine if a security agreenent exists. As evidence of
a security agreenent, the Bank offers the prom ssory notes from
1993 t hrough 1995. The Bank argues that characteristics of the
notes indicate a security agreenent, specifically that; the
notes state that they are secured; and, in the case of the
February 28, 1994, note, the note listed the seven vehicles as
collateral. Additionally, the Bank points to the title
certificates issued by the Departnent of Mdtor Vehicles, which
show the Bank as the first secured |ienhol der, as evidence of
a security agreenent. Finally, the bank offers the
Notification of Assignment, Release or Grant of Secured



Interest fromthe Departnment of Public Safety, as evidence.

The Bank's argunments are not persuasive. The Bank did not
obtain a signed security agreenent fromthe Debtor; none can
be appropriately fashioned fromthe docunents that the Bank
refers to; and, accordingly, the Bank is unsecured.

Al t hough the Uni form Comrerci al Code does not require a
separate formal security agreenent; or even precise words in
an agreenment creating a security interest; there nust be sone
| anguage in an agreenent that actually conveys a security
interest. Shelton v. Erwin, 472 F.2d. 1118, 1120 (8th Cr.
1973).

The parties agree that the Bank and the Debtor did not
enter into a separate security agreenent, in connection with
t he execution of the prom ssory notes. The Bank's docunents
do not present a security agreement. The prom ssory notes
reference that the notes are secured, and two earlier ones |ist
vehicles as collateral. But, the earlier notes were satisfied,
and the later ones, including the |last one of June 22, 1995,
did not describe any collateral. Furthernore, none of the
notes, including the [ ast one, contained specific words of a
grant. (FN2)

The Bank argues that the Notifications each satisfy the
statutory requisites for the creation of a security interest
in at least five of the vehicles at issue. The Notifications
specifically provide, in pertinent part:

" [ x] GRANT The owner[s] have granted to the secured
party named in Section A a security interest
in the vehicle described above.

Date of the security agreenent

The Bank contends that the Notifications, signed by
the Debtor, contain the necessary grant and description of
collateral regarding each of the five vehicles to which
they pertain. However, the Notifications are informative
only; they make reference on their faces to security
agreements purportedly created el sewhere; (FN3) and, they are in
the nature of financing statements that are necessary to
obtain perfection of security interests, otherw se created.
The Notifications are not security agreenents, since they
do not contain the necessary grant of security interests.
Shelton v. Erwin, 472 F.2d 1118, 1120, (8th Gr.1973).

The Bank cannot show that it has a security interest
in the vehicles. Accordingly, the Trustee is entitled to
summary judgnment that the Bank has no right, title or
interest in the vehicles; but, that the Bank is unsecured.

M.
DI SPOSI T1 ON

IT 1S ORDERED: That Farners and Merchants State Bank
has no interest in the follow ng vehicles:

1970 White Sem -truck VIN 736313

1985 Cadill ac VIN 1G6CD6986F4295476
1959 Dodge Truck VI N MBD5H06549
1986 M t subi shi VI N JA7TFP24D7GP004351

1978 Ford Van VI N E22HHC32386



1974 Dakota Truck VIN 2478774
1976 Mack Truck VI N U686ST1935.

Sai d vehicles are unencunbered property of the estate.

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

Dated: July 29, 1996. By The Court:

Dennis D. O Brien
Chief U.S. Bankruptcy Judge

(FN1) These are the vehicles that were listed, and which are at issue
in this proceeding:

1970 White Sem -truck VIN 736313

1985 Cadill ac VIN 1G6CD6986F4295476

1959 Dodge Truck VI N MBD5H06549

1986 M tsubishi* VI N JA7TFP24D7GP004351
1978 Ford Van* VI N E22HHC3386

1974 Dakota Truck VIN 2478774

1976 Mack Truck VI N U686ST1935.

* The M tsubishi and Ford Van were the two vehicles |isted
on the February 28, 1994, note, for which "Notifications"”
had not been filed by the Bank in Decenber of 1993.

(FN2) The Bank does not argue that the June 22, 1995, note is a
securityy agreement. the Bank does argue that the notes, along with
ot her docunments and the course of dealing between the parties, al

evi dence the parties' intent to create a security agreenent. Intent,
however, is insufficient where the statuatory requisites are not net.
See: Shelton, supra, 1120.

(FNB3) The Notifications disclose either Decenber 1, Decenber 6,
or Decenber 9, 1993, as the "Date of the security agreenent.”



