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In re:

PAUL J. ATKINS and
JULI E J. ATKINS, MEMORANDUM TO ORDER
OF SEPTEMBER 30, 1994
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PAUL ATKI NS, BKY 3-93-5344
Plaintiff, ADV 3-94-045
V.

JUAN MARTI NEZ and WVEI NBLATT
AND DAVI S,

Def endant s.
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On Septenber 30, 1994, the Court entered an
order denying the Defendants' notion for sunmary
judgrment, and granting the Plaintiff's notion for
partial sunmary judgnent. Pursuant to Fed. R Civ.
P. 52(a), as incorporated by Fed. R Bankr. P. 7052,
this menmorandum sets forth the findings of fact
and concl usions of |aw on which that order was
based.

NATURE OF PROCEEDI NG

The Debtor filed a voluntary petition for
relief under Chapter 7 on Decenber 11, 1993.

Prior to the Debtor's bankruptcy filing, Dr. and
M's. John Marta had obtai ned a noney judgnent
against himin the Mnnesota State District Court
for the Second Judicial District, Ranmsey County.
Def endant Weinbl att and Davis, a St. Paul |aw
firm represented the Martas in that |awsuit.

Def endant Martinez, an attorney enployed by that
firm was the Martas' main counsel of record.

Through this adversary proceedi ng, the Debtor
seeks an adjudication that the Defendants
willfully violated the automatic stay of 11 U S.C
Section 362(a) and the discharge injunction of 11
U S.C. Section 524(a), as a result of events that
occurred during post-judgnent collection in the
[ awsui t: under color of a bench warrant that had
been issued at the Martas' instance and on a
noti on presented by the Defendants, the Ransey
County Sheriff arrested the Debtor and held himin
jail overnight, after the debt evidenced by the
Martas' judgnent had been di scharged in
bankruptcy. As relief, the Debtor seeks an award



of damages agai nst the Defendants.

In their answer, the Defendants deny vari ous
fact allegations of the Debtor's conplaint. The
gi st of their pleaded defense is that they owed no
duty to the Debtor in connection with the pendency
of the bench warrant, even after his bankruptcy
filing, and therefore could not be adjudged to
have viol ated the automatic stay and di scharge
i njunction.

MOTI ONS AT BAR

Both parties have noved for summary judgment
pursuant to Fed. R Bankr. P. 7056.(1) The Debtor
seeks partial summary judgnent, on the issue of
the Defendants' liability alone. He acknow edges
that the anmount of a damage award, if he is
entitled to one, nust be proved up at trial

In response, the Defendants nove for sunmary
judgrment in their favor on the sane issue. Since
a grant of their notion would obviate the need for
a determ nation of damages, the Defendants' notion
is properly characterized as one for full sunmary
j udgrent .

VWile the parties do not submit their notions
on a stipulation of fact, both counsel state that
they believe there is no genuine issue of material
fact on the question presented. Such a nutua
acknow edgenent is not binding on the Court, but
this one ends up being correct: in their
entirety, the affidavits submtted for the
respective notions, plus the concessions and
acknow edgenents nade by counsel at the hearing,
show that there is indeed no triable fact question
going to the issue of liability. This issue,
then, is properly before the Court for decision on
a sunmary basis. WS. A, Inc. v. Liberty Mit.

Ins. Co., 7 F.3d 788, 790 (8th Cr. 1993); Coca-
Cola Bottling Co. v. Teansters Local Union No.
688, 959 F.2d 1438, 1440 (8th CGr. 1992); In re
Sunde, 149 B.R 552, 554 (Bankr. D. Mnn. 1992);
In re Rany Seed Co., 57 B.R 425, 430 (Bankr. D
M nn. 1985).

FI NDI NGS OF FACT

As they emerge fromthe record, the
uncontroverted facts(2) are as foll ows:

1. Bef ore his bankruptcy filing, the Debtor
was engaged in the sale and installation of tile
and ot her flooring products through his business
corporation, SpectrumTile and Marble, Inc.

(" Spectrum').

2. At sone tinme in 1991 or before, the
Martas contracted with the Debtor and/or Spectrum
for the purchase and installation of customtile
at their residence.

3. As a result of a dispute arising out of
the Debtor's perfornmance under the contract, he
and Spectrum sued the Martas in the Ransey County
District Court. Apparently, he sought to recover
the sum of noney he alleged that he and/or
Spectrum was owed under the contract.

4. In Novenber, 1991, the Martas retained



the Defendants to represent themin this lawsuit. (3)
The Defendants interposed an answer and
counterclaimon behalf of their clients.

5. The Debtor did not serve or file any
pl eadi ng responsive to the counterclaim The
Def endants made a notion for a default judgnment on
their clients' counterclaim

6. The Ransey County District Court granted
the notion; on Novenber 29, 1992, it entered
j udgrment agai nst the Defendant(4) in the sum of
$6, 342. 39.

7. Approximately two nonths |ater, Martinez
commenced post-judgnent di scovery proceedi ngs
agai nst the Debtor, as a part of the process to
collect on the Martas' judgnent. On Septenber 23,
1992, he served the Debtor by mail with
interrogatories and a notice of the taking of the
Debtor's deposition, both in aid of execution on
t he judgrent.

8. The Debtor never responded to the
interrogatories in any way. He failed to appear
at the noted deposition.

9. On Cctober 29, 1992, Martinez brought on
a notion to conpel the Debtor to respond to the
di scovery. The Debtor failed to appear at the
hearing on the notion

10. By an order entered Decenber 9, 1992, the
Ransey County District Court ordered the Debtor to
appear for deposition at the offices of Weinblatt
and Davis on Decenber 16, 1992, and to answer the
interrogatories by the sane date

11. The Debtor did not respond in any way to
t he order conpelling discovery.

12. On January 25, 1993, Martinez brought a
nmoti on pursuant to Mnn. Stat. Section 588.01, for
an order adjudging the Debtor in contenpt of court
for his refusal or failure to conply with the
order conpelling discovery.

13. The Defendant failed to appear at the
hearing on the contenpt notion. On February 22,
1993, the Ransey County District Court entered an
order finding himin contenpt of court, and
requiring the issuance of a warrant for his
arrest.

14. The Debtor was aware of the issuance of
this order.

15. The bench warrant was not executed before
Cctober 12, 1993.(5) On that date, the Debtor filed
his Chapter 7 petition.

16. On the Debtor's Schedule F, Martinez was
duly noted as counsel for the Martas. He received
a copy of the clerk's notice of the conmencenent
of the Debtor's bankruptcy case in due course.

17. Upon receiving the notice, Martinez
placed it in his file. He does not deny that he
under st ood the neaning of the notice. He did not
review his file at that tinme, and he did not
remenber that the bench warrant was stil
out st andi ng.

18. The Martas did not tinely comence an



adversary proceeding to have the Debtor's debt to
t hem f ound nondi schar geabl e under 11 U. S.C.
Section 523(c).

19. By an order entered on February 8, 1994,
the Debtor received a di scharge under Chapter 7.

20. The warrant remai ned unexecuted unti
February 23,(6) 1994. On that date, a deputy from
the Ransey County Sheriff's Departnment appeared at
the Debtor's residence, neeting himas he drove
up. She issued hima citation for driving wthout
a license, (7) and then arrested hi munder col or of
the bench warrant issued on the Martas' notion
She expl ai ned that she was taking himinto custody
in connection with a civil matter

21. After taking the Debtor into custody, the
deputy sheriff brought himto the Adult Detention
Center of Ransey County.

22. On February 24, 1994, Martinez received a
t el ephone nessage from an enpl oyee of Ransey
County, (8) advising himthat the Debtor was in
custody. This enpl oyee advised Martinez that if
he wi shed the Debtor to be rel eased he shoul d cal
t he Ransey County Sheriff.

23. Martinez then called the Sheriff,
advising himthat the Debtor had filed for
bankruptcy and had received a discharge of the
debt in question. The Sheriff advised Martinez
that he coul d not rel ease the Debtor unless the
order for his arrest were quashed.

24, Martinez then called the law firmw th
whi ch the Debtor's bankruptcy counsel was
associ ated. He advised Steven Katkov, one of the
attorneys in the firm that the Debtor was in
custody. (9) Apparently, Martinez did so to suggest
that the Debtor's counsel undertake to have the
order quashed. Katkov suggested to himthat was
Martinez's burden, as Martinez had obtained the
order and the issuance of the warrant.

25. Martinez then inmmedi ately contacted the
clerk of Ranmsey County District Court, requested
that the order be quashed, and transmitted copies
of the initial notice and the di scharge order in
the Debtor's case to the clerk via telefacsimle
He al so contacted the deputy clerk assigned to the
j udge who had signed the order, and advi sed that
these materials were forthcom ng

26. The clerk of Ransey County District Court
apparently then presented the materials to a
j udge, who issued an appropriate order

27. The sheriff then rel eased the Debtor from
the Adult Detention Center, sone tine during the
aft ernoon of February 24.

DI SCUSSI ON
. GOVERNI NG LAW

Once the Debtor filed for bankruptcy relief,
he i medi ately gained the protection of the
provi sion of the Bankruptcy Code that creates the
automatic stay, 11 U S.C. Section 362(a).(10) The
automatic stay in bankruptcy comes into existence
as a matter of law, it is self-effectuating.



Maritime Electric Co., Inc. v. United Jersey Bank
959 F.2d 1194, 1204 (3d Cr. 1991); |.C.C .

Hol mes Transp., Inc., 931 F.2d 984, 987 (1st Cir.
1991); In re Markey, 144 B.R 738, 744 (Bankr

WD. Mch. 1992); In re Scharff, 143 B.R 541, 542
(Bankr. S.D. la. 1992). The automatic stay is one
of the fundanmental debtor renedies under the
Bankruptcy Code. Congress fully intended that its
scope be broad. H R REP. No. 595, 95th Cong. 1st
Sess. 340 (1977); Small Business Adm n. v.

Ri nehart, 887 F.2d 165, 168 (8th G r. 1989).

VWhen the Debtor received a discharge fromthis
Court, he then becane protected by the provisions
of the "discharge injunction” of 11 U S.C  Section
524(a). (11) The entry of a discharge order term nates
the automatic stay, in favor of the discharge
injunction. 1In re Czuba, 146 B.R 225, 228
(Bankr. D. Mnn. 1992); In re Brinkman, 123 B.R
318, 322 (Bankr. D. Mnn. 1991).

Il. |SSUES PRESENTED

The gravanmen of the Debtor's conplaint is
straightforward: after being put on notice of his
status as a petitioner in bankruptcy and as a
di scharged debtor, the Defendants failed to take
steps to prevent the Ranmsey County Sheriff from
enforcing the bench warrant that they had obtai ned
on their clients' behalf. He posits that the
execution of the warrant was part of a process for
the collection of the Martas' debt against him
As such, he argues, it violated both the automatic
stay and the discharge injunction.(12) As he would
have it, the Defendants' awareness of his status
i n bankruptcy nmade their failure "willful” within
the nmeaning of 11 U. S.C. Section 362(h)(13) and the
casel aw construi ng Section 524(a). Thus, he
argues, he is entitled to an award of actual and
puni tive damages in conpensation for his |ost
freedom and i ncone, the attorney fees he had to
incur to obtain his release, and the enbarrassnent
and humiliation he alleges he suffered as a result
of his incarceration

In turn, the Defendants argue that, as a
matter of law, they have no legal liability to the
Debtor. They argue several alternative theories.
Because of what they do and do not join as issues,

t he Def endants' arguments afford the nost
appropriate way to organi ze this decision
A.  Exception from Automatic Stay and Di scharge
I njunction for Contenpt Proceedings

The Defendants' first argument is their
broadest: in general, they maintain, proceedings
agai nst a debtor for an adjudication of contenpt
of a nonbankruptcy forum are excepted fromthe
automatic stay and the discharge injunction
Thus, as the Defendants woul d have it, they cannot
be held Iiable to the Debtor for any consequence
of their acts or om ssions during the post-

j udgnment proceedings in the state court,
regardl ess of their intent in acting or failing to



act. They cite two decisions for this
proposition: David v. Hooker, Ltd., 560 F.2d 412
(9th Cir. 1977) (decided under the Bankruptcy Act
of 1898) and In re Dumas, 19 B.R 676 (Bankr. 9th
Cr. 1982). Wth all due respect to the courts
that rendered these decisions, however, they are
not wel | -founded.

The automatic stay is a creature of statute;
as such, its scope is governed wholly by the
| anguage of 11 U.S.C. Section Section 362(a) -

(b). The automatic stay of Section 362(a) lies
unl ess one of the specific exceptions of Section
362(b) is applicable. 1In re Blarney, Inc., 53
B.R 162, 164 (Bankr. D. Mnn. 1985). Proceedi ngs
for constructive civil contenpt are not anong

t hese exceptions. The only one that could

concei vably apply is that of Section 362(b)(1):
"the conmencenent or continuation of a crimna
action or proceedi ng agai nst the debtor."” That
provi sion, obviously, would afford an exception
fromthe automatic stay--but only for formal
proceedi ngs for crimnal contenpt. As the

Def endant s acknow edge, they obtained the bench
warrant to conpel the Debtor's attendance before a
judge of the state court on their clients' notion
to conpel discovery. Utimtely, they sought to
force his attendance at a deposition in litigation
between private parties. They did not seek or
obtain the warrant to vindicate the state court's
aut hority by punishing himfor his past violation
of its order. This is the telling distinction
between civil and crimnal contenpt. E.g., Hicks
v. Feiock, 485 U S. 624, 632, 108 S.Ct. 1423, 1429
(1988); United States v. United M ne Wrkers, 330
U S. 258, 303-304, 67 S.C. 677, 701 (1946);
Gonpers v. Bucks Stove & Range Co., 221 U S. 418,
441, 31 S.Ct. 492, 498 (1911).

Utimately, the breadth of Section 362(a)(1)
drives the conclusion to this issue, as to the
automatic stay. Under this provision's |anguage,
a debtor in bankruptcy is protected fromthe
"comencenent or continuation” of any "judicial
adm ni strative, or other action or proceeding
agai nst the debtor that was or coul d have been
commenced before the commencenent of the [debtor's
bankruptcy] case." See In re Panayotoff, 140
B.R 509, 511 (Bankr. D. Mnn. 1992). Section
362(a)(1l) clearly enconpasses all clains, causes

of action, or rights to any formof civil |ega
relief that are founded on factual bases that
arose pre-petition. "Every proceeding of a

judicial or quasi-judicial nature is affected.”
In re Joe DeLisi Fruit Co., 11 B.R 694, 695
(Bankr. D. Mnn. 1981). This has to include
proceedi ngs for adjudications of civil contenpt,
where the act in question is the debtor's alleged
pre-petition violation of a court order.

The automatic stay, then, restrains al
persons and entities frominitiating civil
contenpt proceedi ngs agai nst a debtor in



bankruptcy. It continues to do so until the
bankruptcy court grants relief fromthe stay, or
until the stay term nates by operation of 11

U S.C. Section 362(c).(14)

The issue is a bit nore subtle as to the
di scharge injunction. Section s 524(a)(1)-(2)
frane the scope of the permanent restraint in
terns of the enforcement of a debtor's persona
l[iability on account of a debt. As to the
character of the subject |egal proceeding, the
scope of this restraint is arguably narrower than
the tenporary one of the automatic stay.(15) Its
consequence, however, is quite clear: any civil
court action that is intended to further the
collection of a pre-petition debt, or whose | ega
or practical result will be to acconplish such
collection, is enjoined. This is so regardl ess of
how the action is styled in terns of substance,
and regardless of its posture as to procedure;
regardl ess of the nom nal alignnent of the
initiating and respondi ng parties; and regardl ess
of the specificity or vagueness of the relief
requested in the pleadings or papers that conmence
the proceeding. It mght well be that a crimna
contenpt proceedi ng can resune after the contemmor
recei ves a di scharge in bankruptcy, w thout a
violation of the Section 524 injunction, even
where the contumaci ous act occurred pre-petition.
Those proceedings in which a private-party
conpl ai nant seeks or is notivated to collect a
pre-petition debt via the contenpt adjudication,
however, unquestionably fall wthin the scope of
t he injunction.

Under this framework, then, the Defendants
cannot have the benefit of a judicially-crafted
exception fromthe automatic stay and the
di scharge injunction. The process in which the
Ransey County District Court issued a bench
warrant was one for an adjudication of civil
contenpt; it was initiated by a private party, to
coerce the Debtor's conpliance with his duty to
provi de di scovery responses to the Defendants. In
turn, the Defendants had propounded that discovery
to aid their use of garnishnent or levy to enforce
their clients' judgnent. There was nothing about
the proceeding, really, that inplicated the
authority of the Ransey County District Court as a
judicial forum No exception to the automatic
stay, statutory or judicially-created, lies for
such a proceeding.

B. Defendants' Duty to Act, or Lack Thereof

The Defendants frane their second |ine of
defense by positing that there was a duty to act
to avoid the unfortunate consequences that were
visited on the Debtor, and then arguing a
particul ar allocation of the duty. They argue in
the alternative: first, that the automatic stay
and di scharge injunction did not inpose a duty on
themto act affirmatively to see that the bench
warrant was withdrawn; and, second, that if it



did, the Debtor had an independent and supervening
duty to see that he was not the victimof the
breach of the initial duty on the Defendants.

This is a novel argument; it does not appear
to have been raised in any of the published
casel aw under the Bankruptcy Code of 1978. The
argunent is defeated, however, by the basic nature
of its subject matter

The automatic stay has its exi stence by
operation of statute. However, pursuant to the
statutory provisions that give rise to the various
protections of bankruptcy, it is deened to have
been created by a court order.(16) In its turn, the
di scharge injunction arises froman actual court
order, which is entered if there is no tinely,
sustai ned objection to the grant of discharge. (17)
In both cases, however, the content and
consequences of the order are quite specific; the
governi ng statutes, and the discharge order, both
set forth in detail the acts and proceedi ngs that
are proscribed thereafter.

The protections here come about automatically,
and in favor of a specified beneficiary. The
automatic stay applies "to all entities"; the
di scharge injunction applies to "any judgnent at
any time obtained,” and to any "action," any
"enpl oynent of process,” or "any act" to enforce
t he di scharged debtor's liability on account of a
debt. G ven the universal nature of this
term nology, it is evasive and disingenuous to
argue that, sonehow, the Defendants had no
obligation to stop collection proceedi ngs they had
put into notion before the Debtor's bankruptcy
filing.(18) It even nore contradicts the basic
nature of a petitioning debtor's entitlenent to
relief to argue that the Debtor had sonme sort of
supervening duty to take additional action to
ensure his right to protections that he had
al ready obtained by operation of law. The
Def endants' second argunent is flatly without
merit.(19)

C. Lack of "WIIfulness"” in Defendants' Conduct

The Defendants' |ast avenue of defense is the
one nost worthy of an extended di scussion. The
Def endant s argue that their conduct, whether
characterized as act(s) or omission(s), did not
rise tothe level of a "willful violation" of
Section 362(a), or of the discharge injunction.

11 U.S. C. Section 362(h), of course, is the
statutory cause of action under which the Debtor
proceeds, to vindicate his rights under the
automatic stay. By its terns, that statute
requires a finding of a "willful"™ violation
before a court can inpose sanctions on a
respondent-creditor. The Eighth Grcuit has held
that the willful ness requirement of this statute
is satisfied when the creditor "acts deliberately
wi th knowl edge of the bankruptcy petition.” 1Inre
Knaus, 889 F.2d at 775.(20) The el enent of
deliberation that is contenpl ated here, of course,



is the specific intent to proceed with an act,
knowi ng that it is proscribed by a court order

Wth the intent element of Section 362(h)
defined as such, it is clear that the Debtor has
no right to recover damages fromthe Defendants
under this theory. Mrtinez's infraction of the
automatic stay was an om ssion, rather than an
active conmssion: he failed to stop a process of
debt enforcenent that he had lawfully started
before the Debtor filed for bankruptcy. The
uncontroverted facts conpel the show that he did
so negligently, and not intentionally; when he
received the clerk's notice of the Debtor's case,
he sinply forgot that the bench warrant was
out standi ng. Undoubtedly, his only thought at the
time was that the Debtor would be granted
di scharge wit hout objection and his clients would
be denied all chance of recovery on their
judgnment. Cdearly, he concluded that there would
be nothing further that he could do to advance his
clients' pecuniary interests, and that his
i nvol venent in the matter was at an end.

Had Martinez been entirely thorough, he would
have checked his file to make sure that no process
woul d go ahead on the state-court matter, absent
some action on his part. His failure to do so
however, was not the product of a deliberate
choice not to act. It was the result of a
negl i gent assunption that the state of affairs was
somet hing other than what it really was. Having
merely forgotten that his clients had a form of
process outstandi ng agai nst the Debtor, Martinez
did not willfully proceed to violate the automatic
stay.

The Defendants, then, are entitled to sunmary
j udgment on the count of the Debtor's conpl aint
t hat sounds under Section 362(h).

The nore chal l engi ng question is posed by the
Debtor's alternative theory: that the Defendants,
by violating the automatic stay and the discharge
i njunction, may be held liable to the Debtor on a
common- | aw t heory. Though the Debtor's counse
never quite articulates it as such, that theory is
contenpt of court.

To make out a showi ng of contenpt, a novant
nmust denonstrate that the contemmor know ngly
violated a specific court order. In re Weks, 570
F.2d 244, 245 n. 1 (8th Cr. 1978). See also
Qui nter v. Vol kswagen of America, 676 F.2d 969
974 (3d Cir. 1982); Fidelity Mrtgage Investors v.
Canelia Builders, Inc., 550 F.2d 47, 52 (2d Cr.
1976); In re Rubin, 378 F.2d 104, 108 (3d Cir.
1967). Many courts have held that the injunction
created by an order granting a discharge in
bankruptcy is a specific court order for the
pur poses of an adjudication of contenpt. E.g., In
re Johnson, 148 B.R 532, 537 (Bankr. N.D. III.
1992); In re Bowen, 89 B.R 800, 807 (Bankr. D
Mnn. 1988); In re Gallagher, 47 B.R 92, 98
(Bankr. WD. Ws. 1985); In re Holland, 21 B.R



681, 689 (Bankr. N.D. Ind. 1982); In re Kaping, 13
B.R 621, 622 (Bankr. D. Ore. 1981). Qhers, both
before and after the 1984 enactnent of 11 U S. C
Section 362(h),(21) have contenplated that the
automatic stay, even though created by operation
of statute, also equates to a specific court
order, the violation of which may nerit an

adj udi cation of contenpt. E.g., Inre Wlters,
868 F.2d 665, 669 (4th Cr. 1989); In re G osse,
96 B.R 29, 32 (E.D. Pa. 1989), aff'd without
opin., 879 F.2d 857 (3d GCr. 1989), cert. den.

493 U. S. 976, 110 S. . 501 (1989); In re Skinner
90 B.R 470, 479 (D. Utah 1988), aff'd, 917 F.2d
444 (10th CGr. 1990); Haile v. New York State

H gher Educ. Serv. Corp., 90 B.R 91, 95 (WD.N.Y.
1988); In re Prairie Trunk Ry., 125 B.R 217, 222
(Bankr. N.D. Ill. 1991); In re Ji m Nol ker
Chevrol et - Bui ck-O dsnmobile, Inc., 121 B.R 20, 22
(Bankr. WD. Md. 1990); In re MCullough, 63 B.R
97, 98 (Bankr. E.D. Pa. 1986); In re Rhyne, 59
B.R 276, 278 (Bankr. E.D. Pa. 1986); In re
Marcott, 30 B.R 633, 636 (Bankr. WD. Ws. 1983);
In re Porter, 25 B.R 425, 426 (Bankr. D. Vt.
1982). See also Fidelity Mortgage I nvestors v.
Canelia Builders, Inc., 550 F.2d 47, 52 (2d Cr.
1976), cert. den., 429 U S. 1093 (1977) (decided
under Bankruptcy Act of 1898).(22)

Agai n, given the uncontroverted facts as to
Martinez's awareness and intent in connection with
t he pendency of the bench warrant, the central
i ssue here is legal: may an adjudi cation of
contenpt rest on a finding that a contemmor
"negligently"” or "inadvertently" violated a court
order? Put another way, may contenpt |ie where,
t hough the contemmor intentionally acted or
omtted to act, and was on notice of a valid court
order, he nonetheless did not realize
cont enpor aneously that the act or om ssion would
violate the order?

Wthout citing much authority, the Defendants
mai ntain that they may not be adjudged in contenpt
absent a showing that they "willfully" violated
the order--i.e., that they were not only aware of
the order, but proceeded deliberately to violate
it. This argunment is wong. As the Supreme Court
observed decades ago, an adjudication of civil
contenpt "is a sanction to enforce conpliance

[wWth a court order or decree] . . . or to
conpensate for | osses or damages sustained by
reason of nonconpliance.” MConb v. Jacksonville

Paper Co., 336 U.S. 187, 191, 69 S.Ct. 497, 499
(1949). An act or om ssion "does not cease to be
a violation of a |law and a decree nerely because
it may have been done innocently.” 1d. Mbst
tellingly, "[t]he absence of willful ness does not
relieve [a party violating a court order or

decree] fromcivil contenpt.” 1d. See also
N.L.R B. v. Ralph Printing & Lithographic Co., 433
F.2d 1058, 1061 (8th Cr. 1970), cert. den., 401
U S. 925 (1971). Thus, because civil contenpt is



remedial in nature, "it matters not w th what
intent the [contemor does] the prohibited act."
Perry v. O Donnell, 759 F.2d 702, 705 (9th Gir.
1985). See also Commodity Futures Tradi ng Comm
v. Premex, Inc., 655 F.2d 779, 785 n. 11 (7th Gir.
1981); N.L.R B. v. Blevins Popcorn Co., 659 F.2d
1173, 1184 (D.C. Gr. 1981); S.E.C v. Misella,
818 F. Supp. 600, 606 (S.D.NY. 1993).(23)

Thi s concl usion, then, dictates the outcone of
t he bal ance of the parties' cross-notions for
summary judgnment: the Defendants cannot avoid
l[iability to the Debtor under his contenpt theory
of recovery, nerely because their violation of the
automatic stay and discharge injunction resulted
solely fromMartinez's negligent failure to
ascertain the current status of his clients
collection effort when he was put on notice that
the Debtor was in bankruptcy.(24) On the
uncontroverted facts, the Debtor has denonstrated
that he suffered an injury as a result of the
Def endants' violation of the automatic stay and
t he di scharge injunction, and is entitled to
judgment on the question of their liability to
him H's notion for sunmary judgnment, then, has
been granted, and the Defendants' has been deni ed.
Thi s adversary proceeding will go ahead to trial
on the issue of damages al one, and a single, fina
judgrment will be entered once the anount of his
damages i s determ ned. (25)

BY THE COURT:

GRECORY F. Kl SHEL

U. S. BANKRUPTCY JUDGE

Dat ed Novenber , 1994,
at St. Paul, M nnesota.

(1) This rules makes Fed. R Civ. P. 56 applicable
to adversary proceedi ngs in bankruptcy. In
pertinent part, Fed. R Cv. P. 56(c) provides
that, upon a notion for summary judgmnent,

[t]he judgnent sought shall be rendered

forthwith if the pleadings, depositions,

answers to interrogatories, and

adm ssions on file, together with the

affidavits [submitted in support of the

motion], if any, show that there is no

genui ne issue as to any material fact and

that the noving party is entitled to a

judgnment as a matter of |aw

(2) Many of these facts touch on various events in



the state-court |awsuit between the Martas and the
Debtor. In his affidavit, the Debtor recounted a
few of the aspects of the litigation, but so
vaguely as to prevent an accurate recapitul ation
of how it had gone forward. Though Martinez did
not attach any pl eadings or court docunents to his
affidavit, he recounted rel evant dates and
identified procedures and judicial actions with
precision. The Debtor did not nake a responsive
affidavit to rebut any of these "procedural”
facts; as a result, they should be found as
posited by the Defendants. Anderson v. Liberty
Lobby, Inc., 477 U S 242, 250-252 (1986); In re
Johnson, 139 B.R 208, 214 (Bankr. D. M nn. 1992);
In re Mathern, 137 B.R 311, 314 (Bankr. D. Mnn
1992), aff'd, 141 B.R 667 (D. Mnn. 1992) (to
defeat novant's argunent that there is no genuine
i ssue of material fact, respondent to notion for
summary judgment must produce significant,
probative evidence that woul d support fact
findings to the contrary of those urged by
novant ).

(3) Martinez's affidavit recites Novenmber 21, 1992
as the date of the retention. This undoubtedly is
a typographical error, since the ensuing
paragraphs in his affidavit refer to his

i nvol venent in the litigation during and after
July, 1992.

(4) 1t is unclear whether Spectrumwas named as a
joint judgnent debtor. 1In his affidavit, the
Debtor states that he "believed at the tine [that
t he judgnent] was inproper because the clai mwas
agai nst [his] forner company"--t



