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At St. Paul, Mnnesota, this day of March, 1995

Thi s adversary proceedi ng came on before the Court on Decenber
13, 1994, for hearing on the Plaintiff's notion for sunmary judgnent. The
Plaintiff appeared by its attorney, WlliamJ. Fisher. The Defendant appeared
by his attorney, Mchael J. lannacone. Upon the noving and responsive
docunents and the argunents and | egal nenoranda submtted by counsel, the
Court grants the notion
The Defendant is a petitioner under Chapter 7 before this Court.
The Defendant schedul ed the Plaintiff as a creditor in his original Schedul e
F
The Plaintiff's claimwas first evidenced by a judgnent that was entered in
t he
M nnesota State District Court for the Fourth Judicial District, Hennepin
County, after a trial by jury and pursuant to a July 7, 1992 order of that
court. Various post-judgnent proceedi ngs and an appeal by the Defendant then
ensued. On appeal, the anount of the jury's award of damages to the Plaintiff
was nodified. On remand, the Hennepin County District Court |iquidated the
debt fully and finally, in a judgnent entered pursuant to a February 24, 1994
order. Via this adversary proceeding, the Plaintiff seeks a determ nation
t hat
this debt is excepted from di scharge in bankruptcy by operation of 11 U S.C
Section 523(a)(4).
The Plaintiff now noves for summary judgnent on this request
for relief, pursuant to Fed. R Bankr. P. 7056.
The first requirement of Rule 56 is, of course, a lack of triable
fact
i ssues --"no genuine issue of material fact.”" To establish this, the
Plaintiff
relies entirely on the doctrine of collateral estoppel, or "issue preclusion."
As the Suprenme Court has recogni zed, collateral estoppel does lie
i n bankruptcy proceedings, as to previously-adjudicated fact issues that are



common el ements of a prior cause of action under nonbankruptcy |aw and of
a nondi schargeabl e debt under 11 U.S.C. Section 523(a). Gogan v. Garner
498 U S. 279, 284-285 n. 11 (1991). \Where pre-petition litigation between a
conpl aining creditor and a debtor has produced fact adjudications of adequate
specificity, a creditor may nove for summary judgnment on the basis of the
prior
findings of fact. The issue in such a notion is purely one of |aw --whether
t he
findi ngs made by the nonbankruptcy tribunal nmeet the precise | ega
requi renents of the theory of nondischargeability on which the creditor
relies.
The Plaintiff frames its motion in this fashion, and only in this fashion

It is necessary, then, to first recite the pertinent facts that
wer e
settled by the Mnnesota state courts' decisions.

At all relevant tines, the Plaintiff was a |linited partnership.
I't
purchased certain real estate in Eden Prairie, Mnnesota, planning to devel op
a
resi dential condom nium project there. Sone lending entity within the First
Bank system provided financing to the Plaintiff for acquisition and/or
construction. The project financially failed, as did many such real estate
devel opnents in the md- and late 1980s. First Bank foreclosed its nortgage,
and bid in at the June 12, 1985 sheriff's sale for $5,600,000.00. It then
prosecuted sone sort of deficiency judgnent action against the Plaintiff and
its liable partners.

The Defendant is an attorney at |law |licensed to practice in the
state of M nnesota and numerous federal courts. He has substantial experience
in conplex business litigation. Two out of the Plaintiff's three partners
retained himto represent thenselves and the Plaintiff in defending the
deficiency judgnent action. Under the ternms of engagenent, the Defendant was
to charge thema flat fee of $20, 000. 00.

Apparently, at some point early in the deficiency-judgnment
litigation, First Bank nade an overture of settlenent to the Defendant's
clients. It offered to release the deficiency clainms if the Defendant's
clients aided the Bank's ultimate recovery by facilitating a sale of the
under | yi ng property.

The Def endant then assenbled a group of investors to purchase
First Bank's rights under the sheriff's certificate of sale. The investors
i ncor porated under the name KSCS Properties, Inc. ("KSCS'). The Defendant
did not disclose to his clients, the Plaintiff and its partners, that he was a
principal in KSCS, to the extent of owning 25 percent of its outstanding
shares.

The Plaintiff, the two client-partners, and the Defendant then
arrived at separate terns of engagenent for his services in connection with
t he
contenpl ated sale of the rights under the sheriff's certificate. As this
second
phase of the retention went forward, the Plaintiff's partners all expected
t hat
the Plaintiff would retain a 20 percent fractional ownership in the post-
cl osi ng
configuration of property rights in the underlying real estate. Utinmately,
however, the Defendant brokered a transaction which led to the foll ow ng
results:

1. The Defendant's clients agreed that he would receive a 20
percent fractional ownership interest in the underlying
real
estate, as his fee for finding a purchaser and negoti ating



and cl osing the sale of the sheriff's certificate,
and
he did receive such a share

2. KSCS took a 60 percent ownership interest in the rea
estate; and

3. Two of KSCS' s ot her sharehol ders, Rolland Stinski and Bil
Keifer, Sr., took title to the final 20 percent ownership
interest in the real estate, in their individual right.

Apparently, the purchase of the sheriff's certificate and the reconfiguration
of

ownership interests in the real estate closed in fairly short order

At sone point after that closing, the Plaintiff's principals
di scovered the extent of the Defendant's involvenent and interest in KSCS. In
1987, the Plaintiff and two of its partners sued the Defendant in the Hennepin
County District Court. They alleged that they had suffered substanti al
damages
as a result of a breach of fiduciary duty on the part of the Defendant. The
action consuned years of litigation, including an abortive renoval of the
[awsuit to the United States District Court for this District, a renmand, and
several notions for summary judgnent. Finally it went to trial in md-1992.
Inits answers to special interrogatories, the jury found that the Defendant
had
breached a fiduciary duty to the Plaintiff in three instances: by personally
participating in the purchase of the sheriff's certificate as a shareholder in
KSCS, by his involvenent in a transaction that defeated the Plaintiff's
expectation that it would retain the 20 percent fractional interest in the
real
estate; and by charging a 20 percent contingency fee for his services in the
second phase of the retention

In its opinion, the Mnnesota Court of Appeals analyzed the
jury's
award of damages at sone |ength, and then reduced the award of damages to
the Plaintiff fromthe Defendant by approxi mately $400,000.00. It affirned
the jury's finding of causation between the Defendant's adjudged breach of
fiduciary duty and the injury the Plaintiff suffered. After disposing of
nunerous ot her issues raised by the Defendant, it remanded. On remand, Judge
Larson anal yzed the jury's verdict and the extant evidence in |ight of the
rulings of the Court of Appeals, and ordered entry of the judgnent as to which
di schargeability is in dispute here.

The issue presented on this notion is actually quite sinple: do
the facts as found by the state courts denonstrate a "defal cation while acting
within a fiduciary capacity” within the nmeaning of Section 523(a)(4)? If they
do, the Plaintiff wns.

It has long been the law the that the "fiduciary" status in
guestion
under Section 523(a)(4) must arise under an express, pre-existing trust.
Davi s
v. Aetna Acceptance Co., 293 U. S. 328, 33 (1934) (decided under analog to
Section 523(a)(4) in Bankruptcy Act of 1898); In re D oogoff, 600 F.2d 166,
170 (8th Cr. 1979) (ditto); In re Long, 774 F.2d 875, 878 (8th Cr. 1985); In
re Koelfgen, 87 B.R 993, 996 (Bankr. D. Mnn. 1988); In re Crea, 31 B.R 239,
244 (Bankr. D. Mnn. 1983). "The [Bankruptcy] Code does not reach

constructive trustees, designated as such because of msconduct.” 1In re Long,
774 F.2d at 878. See also Inre Crea, 31 B.R at 244. The fiduciary
rel ati onship, then, nust have been created before the acts conplained of. In

re Barker, 40 B.R 356, 358-359 (Bankr. D. Mnn. 1984).
Federal bankruptcy law, then, limts the concept of "fiduciary"”



to

persons acting under an objectively manifested, pre-existing, and binding

rel ati onship. However, the threshold exi stence of that relationship--whether
ari sing under an indenture of trust or otherwi se--is controlled by state | aw
In re Bennett, 989 F.2d 779, 784 (5th Cr. 1993); Ragsdale v. Haller, 780 F.2d
794, 796 (9th Gir. 1986); In re Interstate Agency, Inc., 760 F.2d 121, 124
(6th

Cir. 1985) (decided under Bankruptcy Act of 1898); In re Pedrazzini, 644 F.2d
756, 758 (9th Gr. 1981) (ditto); In re Angelle, 610 F.2d 1335, 1341 (5th Cr.
1980) (ditto).

Over eighty years ago, the Mnnesota Suprene Court noted that

[i]t is well settled that the obligation of fidelity which an
attorney

owes to his client is a continuing one, and that he cannot nake

use of any know edge acquired fromhis client, or through his

prof essional relation, for his own advantage, adverse to the

interests of his client, or those claimng through him.

Sanford v. Flint, 108 Mnn. 399, 401, 122 NW 315 (1909). More to the
point, and nore recently, it held:

The rel ation between an attorney and his client is a fiduciary one
of the highest trust and confidence and, as long as the
rel ationship or the influence thereof exists, requires the attorney
to observe the utnost good faith and candor and not to allow his
private interest to conflict with those of his client. The relation
pl aces the attorney under no legal disability in dealing with his
client but sinply inmposes on hima nuch higher standard of good
faith than is required in business dealings where the parties trade
at arms-length. \Were the relationship exists, these strict rules
of fiduciary conduct cast upon the attorney the burden of proving
that he has been absolutely frank and fair with his client and has
taken no advantage of the confidence arising from such professiona
relation.

Col stad v. Levine, 243 Mnn. 279, 286-287, 67 N.W2d 648, 654 (1954)

As a general proposition, any transaction by which an attorney

acquires property fromhis client is discouraged, and is subject to close
scrutiny. In such transactions,

[t]he burden of proving entire fairness, adequacy of consideration
and absolute good faith, is put upon the attorney.

Mercer v. McH e, 141 M nn. 144, 146, 169 N.W 531 (1918).

Clearly, then, under Mnnesota |law, an attorney is utterly
prohi bited fromself-dealing in the subject matter of his retention, to the
detriment of an unknowing client. At its heart, this is a defined obligation
not to elevate the attorney's self-interest over his client's interests. This
is the very essence of a fiduciary duty. The jury in the Hennepin County
District Court action unquestionably found that the Defendant had breached
this
duty of fidelity and good faith to the Plaintiff.

At its heart, this is a defined obligation not to elevate the
attorney's self-interest over his client's interests. This is the very
essence
of a fiduciary duty. The jury in the Hennepin County District Court action
unquestionably found that the Defendant had breached this duty of fidelity and
good faith to the Plaintiff.



The Def endant obdurately denies that this adjudicated breach equates
to the "defal cati on” contenplated by Section 523(a)(4). He makes two
argunment s
on this point. Both of themlack nerit.

First, contrary to the Defendant's argunent, there need not be
an
"express trust” within the strict definition of nonbankruptcy |law, for there
to
have been a "fiduciary capacity" cogni zabl e under Section 523(a)(4).

In all fairness on this point, one nmust acknow edge that the
Def endant "held nothing in trust,” as his counsel points out. The Plaintiff
and
its partners never gave himcontrol over a defined trust res, whether in the
formof a retainer or an escrow, and they never naned himas a trustee in a
witten instrument creating a formal trust. Beyond that--though, admittedly,
it isirrelevant to the present analysis--the Mnnesota state courts denied
his clients' request for the inposition of a constructive trust against the
subj ect real estate

Too, in passing on the existence of fiduciary capacity in the cases before

t hem

virtually all of the reported decisions under Section 523(a)(4) fromthe
District of Mnnesota and the Eighth Crcuit make reference to the el enents of
a formal trust under nonbankruptcy law. In re Long, 774 F.2d at 878; Inre

Dl oogoff, 600 F.2d at 169-170; In re Koelfgen, 87 B.R at 996-997; In re
Barker, 40 B.R at 359; Inre Crea, 31 B.R at 244-245.

However, as a matter of the same nonbankruptcy | aw, one thing
is absolutely clear: the concept of "fiduciary" is broader than the concept
of
"trustee under an express trust." The pronouncenent quoted from Col stad
v. Levin clearly is to this effect; it recognizes that an attorney is often
put into a position of relative power over a client's opinions and opportun-
ties. The manipul ation of that power to benefit the attorney at the client is
is strictly forbidden. Such positions of power do not always involve the
deposit of identifiable assets in trust with the attorney. Correspondingly,

t he
professional's fiduciary duty of forbearance is not Iimted to situations
i nvol vi ng segregated, entrusted assets. See Janet A. Flaccus, Attorney
Mal practi ce Judgments, Bankruptcy Di scharge, and Professional Responsibility,
4 J. Bankr. L. & Pract. 219, 227 (1995).

Recogni zi ng the speci al nuances of the attorney-client relationship,
virtually all of the Bankruptcy Courts that have reported decisions
i nvol ving the dischargeability of debts owi ng by debtor-attorneys to their
former clients have held, expressly or tacitly, that an attorney's generalized
prof essional duties of fidelity, good faith, and "utnost fairness"” to a client
are sufficient in thenselves to place the attorney into a "fiduciary capacity”
cogni zabl e under Section 523(a)(4) as to the subject matter of the retention
F.D.1.C. v. Mmhat, 907 F.2d 546, 549-550 (5th G r. 1990), aff'g 97 B.R 293,
296 (E.D. La. 1988), cert. den., 499 U S. 936 (1991) (breaches of fiduciary
duty of attorney/board nmenber for failed financial institution, in advising
board to make inprovident [oans fromwhich his law firm made substantial fees
in
transacti ons, gave rise to debt nondi schargeabl e under Section 523(a)(4));
Kwi at v. Doucette, 81 B.R 184, 188-189 (D. Mss. 1987) (nondi schargeable
debt created by attorney's knowi ng breach of terns of retention agreenent
with client, where client's tort recovery had been substantially reduced by
amount of fees that attorney had agreed to recover independently from
opposing party); In re MDowell, 162 B.R 136, 137 (Bankr. N.D. GChio 1993)
(sequence of wrongdoing by attorney in relation to prosecution of tort clains
and di sposition of proceeds of settlenment, resulting in loss of client's



recovery, was defalcation by fiduciary under Section 523(a)(4)); In re Kudla,
105 B.R 985, 990-991 (Bankr. D. Colo. 1989) (failure to preserve $100, 000. 00
deposited into trust breached "the highest standard of fiduciary obligations,"”
whi ch | aw i nposes on attorney-client rel ationship, mandating determ nati on of
nondi schargeability); In re Jani kowski, 60 B.R 784, 790 (Bankr. N.D. I11.
1986)

(attorney's failure to record deeds and instrunments entrusted to hi m may
constitute defal cation by fiduciary under Section 523(a)(4), given dictate of
state law that attorneys maintain "fidelity to clients with an eye single to
their best interests"). Cf. Inre Gns, 75 B.R 474, 491-492 (Bankr

S.D.N Y. 1987)(where debt in question was result of personal |oan fromclient
to lawer and transaction did not conme out of attorney-client relationship,
debt is not excepted from di scharge by Section 523(a)(4)).

These decisions all fully conmport with the Congressional intent
that appears with utter clarity fromthe very presence of Section 523(a)(4) in
the Code: under Anerican |law, the sensitive relationship of a fiduciary to
its
beneficiary is so inportant that those who violate their duty of special trust
under it are to be denied the refuge of discharge in bankruptcy, regardl ess of
the origin and nature of their breach. See In re Baird, 114 B.R 198, 204
(Bankr. 9th G r. 1990) ("defal cation"w thin neaning of Section 523(a)(4)
"includes innocent, as well as intentional or negligent defaults so as to
reach
the [wongful] conduct of all fiduciaries . . . "); In re Gonzales, 22 B.R
58, 59(Bankr. 9th Cir. 1982); In re Anderson, 64 B.R 331, 334 (Bankr. N. D
I,

1986) .

For basically the sane reason, the Defendant's second
substantive argunent also fails. The Defendant argues, at sone length but in
a rather unfocused fashion, that the "nere breach of fiduciary duty"
adj udi cat ed
in the Mnnesota state courts does not rise to the level of the "defal cation”
proscribed by Section 523(a)(4). This argunment has been rejected for over

fifty

years:
Col I oqui al |y perhaps the word, 'defalcation,' ordinarily inplies
some noral dereliction, but in this context it may have incl uded
i nnocent defaults, so as to include all fiduciaries who for any
reason were short in their accounts . . . . \Watever was the
original neaning of 'defalcation,' it nust here have covered

ot her

defaults than deliberate nal versations, else it added nothing to
the [other] words [in the statute], 'fraud or enbezzlenent.'

Central Hanover Bank & Trust Co. v. Herbst, 93 F.2d 510, 511 (2d Cr. 1937)
(L. Hand, J.) (exam ning history of statutory predecessor to Section 523(a)(4)
i n Bankruptcy Act of 1898, back to Bankruptcy Act of 1800). El aborating on
this thought, nunerous courts have declined to require a conplaining creditor

to prove that the defalcating fiduciary harbored malice, ill-will, fraud, or
other specific intent to cause harmto his beneficiary. They have Iimed this
principle in various formulations. See, e.g., In re Bennett, 989 F.2d at 790

defining defalcation as "a willful neglect of duty" that need not be
"acconpani ed by fraud or enbezzlenent"); In re Mreno, 892 F.2d 417, 421 (5th
Cr. 1990)(ditto); Anerican Ins. Co. v. Lucas, 41 B.R 923, 925 (WD. Pa.
1984); Martino v. Brown, 34 B.R 116, 117 (D. NNM 1983); In re Baird, 114 B
R at 204; Inre Crosswhite, 91 B.R 156, 160 (Bankr. MD. Fla. 1988)

(defal cation may occur "even where the nerest deficit is caused by"
fiduciary's conduct, and even where fiduciary has not derived benefit from
shortage); Inre Mullin, 912 B.R 175, 176 (Bankr. S.D. Fla. 1988) (finding of



defal cation "does not require intentional conduct"); In re Kelly, 84 B.R 225
230 (Bankr. MD. Fla. 1988) ("no element of intent or bad faith need . . . be
shown" for determ nation that defal cation has taken place); In re Pavel ka, 79
B.R 228, 232 (Bankr. E.D. Pa. 1987) ("[n]o specific intent is necessary to
find" defal cation under Section 523(a)(4)); In re Codias, 78 B.R 344, 346
(Bankr. S.D. Fla. 1987) (defalcation may be established even where fiduciary
had comm tted only negligence or ignorance); In re Anderson, 64 B.R at 334
(defal cation "includes innocent defaults in duty"). Cf. Myer v. R gdon, 36
F

3d 1375, 1382-1385 (7th Cir. 1994) (applying 11 U S C. Section 523(a)(11);

col l ecting cases, and concluding that "mere negligent breach of a fiduciary
duty" is not "defal cation"” as contenplated by that provision).

It is clear, then, that the Mnnesota state courts' unadorned
finding that the Defendant had breached his fiduciary duty to the Plaintiff in
three separate instances is sufficient to nake out a "defalcation" within the
contenpl ati on of Section 523(a)(4). This conclusion seens particularly
merited in a case involving an attorney-debtor and a client-creditor: given
t he
special trust inherent in the underlying relationship, the key aspect of the
anal ysi s under Section 523(a)(4) should be on the conprom se of |oyalties--not
on the finessed, subjective rationale that the attorney may have used to
justify
it to hinself.

There are no other issues that deserve extended di scussion
This all neans, then, that the debt that the M nnesota state courts reduced to
judgment is excepted from di scharge in bankruptcy.

I T 1S THEREFORE ORDERED, ADJUDGED AND DECREED:

1. That the Plaintiff's nmotion for summary judgment is
grant ed.

2. That the Defendant's debt to the Plaintiff, as reduced to
judgnment by the M nnesota State District Court for the Fourth Judicia
District,

Hennepi n County, pursuant to an order for judgnent dated February 24, 1994,
under the caption of S B. MlLaughlin & Conpany, Ltd., et al v. John Cochrane,
et al, Court File No. 87-11035, was excepted fromthe di scharge in bankruptcy
granted to the Defendant on May 24, 1994, in BKY 3-93-2056, by operation

of 11 U.S.C Section 523(a)(4).

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

BY THE COURT:

GRECORY F. KI SHEL
U S. BANKRUPTCY JUDGE

(1)

On Decenber 21, 1992, the Defendant filed a voluntary petition for

reorgani zati on under Chapter 11 in the United States Bankruptcy Court for the
M ddle District of Florida. On notion of a scheduled creditor, that court
court (Paskay, C J.) ordered a change of venue to the District of M nnesota
On February 15, 1994, this Court converted the Debtor's case to one under
Chapter 7.

(2)



On the Defendant's bankruptcy schedules and in the pleadings for the state
court action, the Plaintiff was denom nated, respectively, as "Tudor QGaks

Condo Project” and "Tudor Oaks Condom nium Project.” 1In the state-court
pl eadi ngs, the phrase "an Ontario Limted Partnershi p’ was added to that
cogno-

men. These forns of nane are different fromthe one with which the Plaintiff
has identified itself the caption to this adversary proceeding. To support
one of his substantive defenses to this notion, the Defendant attenpts to nake
much out of the difference. This point is nothing but quibbling over a non-
mat eri al happenstance. A bit of sloppiness in drafting fully accounts for the
difference; there is no proof of record to rebut the proposition that all of
these nanes signify the same entity. Contrary to his attorney's insistence,

t he Def endant very well knows "who's suing [hin] and where they' re coni ng
from"

(3) _ _ _

The record does not contain a copy of the judgment or of the clerk's notice of
its entry, and the date on which the judgnent itself was entered does not

ot herwi se appear fromthe record.

(4)

In pertinent part, this statute excepts fromdischarge in any debt
or defalcation while acting in a fiduciary capacity . "

(5)

This rule makes Fed. R Cv. P. 56 applicable to adversary proceedings in
bankruptcy. In pertinent part, Fed. R Gv. P. 56(c) provides that, upon a
nmoti on for sunmary judgnent,

for fraud

[t]he judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits
[submitted in support of the nmotion], if any, show that there
is no genuine issue as to any material fact and that the
nmoving party is entitled to a judgnent as a matter of |aw.

(6)

Qoviously, if the state courts' findings do not match the el enents of Section
523(a)(4), the notion nust be denied. |In that case, this adversary proceeding
could still proceed to trial, where the issue would be presented for decision
on the trial testinmony and exhibits.

(7)

The Hennepin County District Court (Larson, J.) submitted the state-court
plaintiffs' three clainms of breach of fiduciary duty to the jury on special
interrogatories. Three of these interrogatories addressed whether the

Def endant had breached a fiduciary duty to the Plaintiff in separate all eged

i nstances. The jury answered in the affirmative to all three. In his July
7, 1992 order for judgnent, Judge Larson nerged these answers into findings of
fact. Then, in its unpublished opinion, the Mnnesota Court of Appeals
recited the factual backdrop in sone detail, sunmarizing the parties' |ega
and contractual relationships and the history of the transactions that gave
rise tothe Plaintiff's claim S.B. MlLaughlin & Co., Ltd., et al v.
Cochrane, C4-92-2081, slip op. at 2-3 (Mnn. . App. June 29, 1993). Mbost of
the following recitation is taken fromthat opinion. Undoubtedly, the
appel l ate court based its findings on the uncontroverted basic evidence
presented at the trial, as well as any controverted evidence that properly
supported the summary fact findings made in the jury's answers to speci al

i nterrogatories.

(8) _ o _

Though the M nnesota state courts did not specifically find as such, the
Plaintiff was organi zed under the | aws of the province of Ontario, Canada.

(9)

This is the designation given by the Mnnesota Court of Appeals inits

opi nion. The record before this Court is silent as to many of the surrounding



circunmstances. |If this designation was accurate, however, First Bank mnust
have

bid in at the sheriff's sale for an amount |ess than the outstandi ng debt
chargeabl e agai nst the property under the original |oans.

(10)

Qoviously, in structuring the offer this way First Bank sought to rid itself
of both the legal and the financial aftermath of its failed investnent in the
project, in one step, and at a substantial |oss.

(11)

The record before this Court does not reveal just howthe real estate was to
be held after the closing--"direct"” ownership by a group of naned grantees, or
through a new grantee-entity in which participants would hold equity

i nterests.

The omission is not material, but it requires sone vagueness in describing

j ust

what was to come out of the whole transaction

(12)

It also reversed that portion of the trial court's judgnent that had held the
Def endant directly and additionally liable to one of the Plaintiff's genera
partners in its individual right.

(13)

Apparently, the Defendant did not designate the jury's basic finding of breach
of fiduciary duty as an issue for his appeal

(14)

In In re Bush's Trust, 249 Mnn. 36, 81 N.W2d 615 (1957), the elenents of an
express trust under M nnesota | aw were identified as:

. (1) a designated trustee subject to enforceable duties, (2) a
deS|gnated beneficiary vested with enforceable rights, and (3) a
definite trust res wherein the trustee's title and estate is separated
fromthe vested beneficial interest of the beneficiary .

249 Mnn. at 43, 81 NW2d at 620. See also Schug v. Mchael, 310 M nn. 22,
27, 245 N.W2d 587, 590-591 (1976).

(15)

Put another way: while a trustee under an express trust is always a
fiduciary, a fiduciary need not always be a trustee under an express trust.
Many Bankruptcy Courts have agreed with this general proposition, on
rational es

that vary greatly in their degree of devel opment and in the extent to which
they extent to which they rely on cited state-law authority. E.g., Inre
Brown, 131 B.R 900, 905 (Bankr. D. Me. 1991) (corporate officer's

m sapplication of conpany's assets to his personal debts gave rise to debt
nondi schar geabl e under Section523(a)(4), where "in general state |aw

sense" he had been fiduciary to conpany); In re Sax, 106 B.R 534, 538 (Bankr
N.D. Ill. 1989) (forner director and controlling sharehol der of failed bank
breached fiduciary duty when he obtained | oans from bank for his own business
corporation without board authorization and in violation of |ending

gui del i nes;

debt hel d nondi schargeable); In re Golden, 54 B.R 957, 964 (Bankr. D. Mass.
1985) (acts of corporation's sales agent in accepting "kickbacks" fromtrade
vendor and taking clandestine "consulting” job with vendor, gave rise to
nondi schargeabil ity under Section523(a)(4), as did msapplication of

enpl oyer's

funds earmarked for paynment of trade payables).

(16)

One can reach this conclusion wi thout having to decide whether the threshold
for intent is the negligible one of "innocence" or "ignorance" in the default,
or the nore challenging one of "willfulness” in the neglect of fiduciary duty;
the record neets the latter standard. "WIIfulness" is generally defined as



as deliberateness in action, than negligence. In re Long, 774 F.2d at 880.
(Though the Long court adopted this definition for its analysis of a count
under 11 U.S.C. Section 523(a)(6), it really was doing no nore than adopting a
common definition used in many areas of Anerican law. ) The Defendant cannot
deny that he acted knowi ngly and deliberately to set up KSCS, to participate
init, and to shepherd the transaction to fruition, and he does not do so.
VWhat ever the characterization to be placed on a debtor's scienter for the

pur poses of Section 523(a)(4), the state court's findings satisfy it.

(17)

As he has (w thout success) in earlier proceedings in his main bankruptcy
case,

t he Def endant maintains that the naned Plaintiff |acks standing to obtain
relief here because it was di ssolved by operation of Ontario | aw before his
bankruptcy filing. This argunment is a red herring. Regardless of whether the
naned party-plaintiff is a valid, subsisting legal entity with capacity

to sue or be sued, its one remaining partner has a right under Ontario law to
wind up its affairs and to continue litigation under its name to do so.

Duri ng

t he pendency of this adversary proceeding, the Hennepin County District Court
held to that effect, in ruling against the Defendant in his independent |aw
suit for relief fromthe original judgnent in the Plaintiff's favor.

Cochrane v. Tudor QOaks Condonmi nium Project, et al. No. 93-16553,
Menor andum to Or der

Granting Defendant's Mtion for Summary Judgment at 14-15 (M nn.
State D. C., 4th Jud.

Dist. July 6, 1994). The Defendant is collaterally bound by this
ruling, Inre Mera, 926 F.2d

741, 743 (8th G r. 1991), even though he apparently has an appea
fromthat judgnent

pendi ng, Robi v. Five Platters, Inc., 838 F.2d 318, 327 (9th Cr.
1988).



