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At St. Paul, Mnnesota, this day of March, 1995
Thi s adversary proceeding for determi nation of dischargeability
of debt came on before the Court on Decenber 6, 1994, for hearing on
the Plaintiff's notion for summary judgnent. The Plaintiff appeared
by its attorney, Richard H Bend. The Defendant appeared by his
attorney, Jeronme M Rudawski. Upon the nmoving and responsive
docunents and the argunents of counsel, the Court grants the notion
NATURE OF PROCEEDI NG

The Defendant filed a voluntary petition for relief under
Chapter 7 on February 17, 1994. The Plaintiff is the Defendant's
former enployer; it is also a scheduled creditor of his. Before the
Def endant' s bankruptcy filing, his debt to the Plaintiff was reduced
to judgment, entered by default in the Mnnesota State District Court
for the Second Judicial District, Ranmsey County. Through this
adversary proceeding, the Plaintiff seeks a determi nation that the
maj or portion of the debt is excepted from discharge in bankruptcy.
Though the Plaintiff did not plead a specific provision of 11 U S. C
Section 523(a) in its conplaint, it is clear fromthe nature of the
conplaint's fact allegations that the Plaintiff proceeds under 11
U S.C. Section 523(a)(6).(1)

MOTI ON AT BAR

The Plaintiff now noves for sunmary judgnent pursuant to
Fed. R Bankr. P. 7056.(2) The theory of its notion is straightforward;
it argues that the doctrine of collateral estoppel, or "issue
precl usion,” bars the Defendant from denying that certain facts were
established for the purposes of this adversary proceedi ng when the
default judgnent was entered in its Ransey County District Court
lawsuit. The Plaintiff maintains that these established facts satisfy
the el ements of Section 523(a)(6). Therefore, as the Plaintiff would
have it, it is entitled to judgnent "as a matter of law " determ ning
that the major part of the debt evidenced by the judgnent is excepted




fromthe Defendant's discharge in bankruptcy.

The corollary propositions are obvious: if the judgnent
in the Ramsey County District Court |awsuit does not trigger
collateral estoppel, the Plaintiff's notion nust be deni ed.

PROCEDURAL HI STORY

Gven the Plaintiff's theory, the history and outcone of
the Ransey County District Court |lawsuit are critical to the
di sposition of this notion, as are the formof the pleadings and the
state court's disposition.

The Plaintiff initiated its |lawsuit through the service of
a sunmons and conpl ai nt that bear the date of June 29, 1993, on their
face.(3) The conplaint opened with allegations that the Plaintiff
enpl oyed the Defendant as a bookkeeper and conputer operator from
March 5 through June 20, 1990 and that, as such, "[h]e was the primary
person responsi bl e for conputer maintenance in the corporation.” The
Plaintiff also alleged that it stored its business records, data on
its custonmers, and various other intellectual property on its conmputer
syst ens.

The conpl aint incorporated five substantive counts, four
sounding in tort and one sounding in contract. The Plaintiff
pl eaded the four tort counts so that each one cumul atively
i ncorporated the fact allegations of previously-nunbered counts. In
the first three counts, the Plaintiff alleged that, on or about June
20, 1990, the Defendant had intentionally damaged and destroyed the
busi ness records that the Plaintiff had maintained on its conputer
har dware, by programm ng a "conmputer virus" onto the software that the
Plaintiff had installed and nmaintained in the hardware equi pnment for
the preservation and processing of the records.(4) The Plaintiff
al l eged that the operation of the virus had caused actual damage to
t he existing and prospective business rel ati onshi ps between the
Plaintiff and its custoners, by rendering data, analysis, and other
intell ectual property rights and services unavailable to the Plaintiff
and by depriving the Plaintiff of the value of its "other inventory."
These injuries, the Plaintiff clainmed, had resulted in a substantial
| oss of business revenues to the Plaintiff.

The Plaintiff franed the first three counts under

intentional -tort theories: intentional interference wth business
relations, intentional interference with prospective business
advant age, and conversion. 1In every one of these counts, the

Plaintiff specifically alleges that the Defendant acted intentionally
in placing the virus, to interfere with the conduct of the Plaintiff's
busi ness.

The Plaintiff styled the fourth count under the theory of
nui sance. The new wording of the fourth count does not contain any
references to the Defendant's intent or state of mnd, but the first
paragraph in it incorporates all of the fact allegations in the
previ ous counts.

In a fifth count, the Plaintiff alleged that the Defendant
had given it a prom ssory note in the face anount of $550.00 in My,
1990, and that the Defendant still owed that sumto it.

Inits prayer for relief, the Plaintiff sought judgnent
“for a reasonable sumin excess of ($50,000) Fifty Thousand Dol lars,"
plus interest, costs, and di sbursenents. It item zed the conponents
of this request as being $550.00 for the sum owi ng on the note;
$11,500.00 "in actual damages incurred by [the] Plaintiff in
rebui l ding and replacing its conputer files"; and conpensatory damages
"in excess of $50,000.00" for lost profits.

The Defendant did not tinely serve an answer to the
Plaintiff's conplaint. In md-August, 1993, the Plaintiff's counse
applied to the Ransey County District Court for entry of a default



j udgnment pursuant to Mnn. R Gv. P. 55.01.(5) To support the request,
he submitted a conbined affidavit of no answer, identification, non-mlitary
status, anount due and costs and disbursenents, as well as a
rather summary affidavit by one Jack Gohl, its president, going to the
anmount of its damages. |In the "Anount Due" section of the forner
af fidavit, counsel stated "there is now due by the Defendant to the
Plaintiff on the debt set forth in the Conplaint the sum of Twel ve-thousand
fifty ($12,050.00) dollars . . . " In his affidavit, Gohl item zed this tota
as consisting of "actual damages in the anpount of
$11,500 in rebuilding and replacing conputer files intentionally
damaged by [the] Defendant," and the sum of $550.00, representing the
unpai d face anount of the note.

Pursuant to the Plaintiff's counsel's application, the
Court Admi nistrator of the Ransey County District Court nade an entry
on its default judgnment roll in favor of the Plaintiff on August 20,
1993, in the total anmount of $12,457.00. Judgrment then was docketed
i n accordance on August 25, 1993. These entries were not supported by
separate findings of fact and concl usi ons of | aw.

The Def endant has never taken an appeal fromthis judgment.

Nor has he noved for relief fromit pursuant to any applicable rule of
the M nnesota Rules of Civil Procedure.
DI SCUSSI ON

The Plaintiff wi shes to see that the debt reduced to
j udgment under Counts | through IV of its state-court conplaint
survive the Defendant's discharge in bankruptcy, and remain fully
enf orceabl e agai nst himpersonally.(6) As presented through this notion
and the Defendant's response, this request for relief raises three
i ssues.

A.  (Governing Law

The Suprene Court has recogni zed that coll ateral estoppe
does lie in proceedings for determ nation of dischargeability of debt
under 11 U.S.C. Section 523(a). Gogan v. Garner, 498 U S. 279, 284-285 n. 11
(1991).

VWhen a prior judgnment rendered in a state court is the
predi cate for the invocation of one of the preclusion doctrines in an
action before a federal court, 28 U S.C. Section 1738(7) requires the
federal court to apply the law of the original state forumto
determ ne the preclusive effect of the prior decision. Mrrese v.
Ameri can Acadeny of Othopaedic Surgeons, 470 U. S. 373, 380 (1985);
Kremer v. Chenical Construction Corp., 456 U S. 461, 481-482 (1982);
Allen v. MCurry, 449 U.S. 90, 96 (1980). Therefore,

t hough the federal courts may | ook to the comon

law or to the policies supporting res judicata and

collateral estoppel in asserting the preclusive

ef fect of decisions of the federal courts, Congress

has specifically required all federal courts to give

preclusive effect to state-court judgnments whenever

the courts of the State fromwhich the judgnents

energed would do so

Allen v. MCurry, 449 U.S. at 96.(8) See also Robi v. Five Platters,
Inc., 838 F.2d 318, 322 (9th Cir. 1988).
Under M nnesota | aw,
collateral estoppel is available where (1) the issues
are identical to those in a prior adjudication; (2)
there was a final judgnent on the nmerits; (3) the
estopped party was a party or in privity with a party
in the previous action; and (4) the estopped party was
given a full and fair opportunity to be heard on the



adj udi cat ed i ssues.

Ellis v. Mnneapolis Conmission on Civil Rights, 319 N W2d 702, 704
(Mnn. 1982); Geen v. Cty of Coon Rapids, 485 N.W2d 712, 718 (M nn.
. App. 1992), rev. den. (Mnn. June 30, 1992). Expanding on one or
nore of these elenments, the Mnnesota courts have al so noted that
"collateral estoppel . . . operates only as to matters actually
litigated, determ ned by, and essential to a previous judgnment."
Roseberg v. Steen, 363 N.wW2d 102, 105 (Mnn. C. App. 1985) (enphasis
added). See also Sachs v. Jenista, 296 Mnn. 535, 537, 210 N.W2d 45,
46-47 (1973) (proponent of collateral estoppel nust establish "that

the preci se question was in fact presented and necessarily determned . . .");
Roberts v. Flanagan, 410 N.W2d 884, 886 (Mnn. C. App.
1987).(9)

B. Elenents of Collateral Estoppel in Controversy

In his responsive brief and argunent, the Defendant's
counsel identifies only two of the elenents of collateral estoppel as
being in controversy. (10)

1. ldentity of Issues/Essentiality of Findings

The extent of the Defendant's concessions on the basic
facts is not particularly clear fromthe responsive menorandum
subm tted by his counsel.(11) The Defendant does not overtly deny that
the software virus was introduced into the Plaintiff's computer
progranms during the course of the Defendant's enploynent.(12) However,
he apparently denies that he introduced the virus with the
"willful ness" and "malice" that are contenplated by Section 523(a)(6).

H s counsel also maintains that, whatever the intent found by the
Ransey County District Court, it cannot be held to have been the sane
as that prescribed by the bankruptcy statute.

In this circuit, "willfulness"” in the sense of
Section 523(a)(6) is defined as an act conmitted deliberately or
intentionally--as opposed to negligently. Wrner v. Hofmann, 5 F.3d
1170, 1172 (8th Gr. 1993); Cassidy v. M nahan, 794 F.2d 340, 343 (8th
Cr. 1986); In re Long, 774 F.2d 875, 880 (8th Cr. 1985); Inre
Hanson, 171 B.R 869, 873-874 (Bankr. D. Mnn. 1994); In re Nel son, 67
B.R 491, 497 (Bankr. D. Mnn. 1985); In re Egan, 52 B.R 501, 506
(Bankr. D. M nn. 1985).

The Eighth Grcuit has cautioned that the separate el ement

of "malice" inplicates "a heightened |level of culpability.” Inre
Long, 774 F.2d at 881. The term nust be "given a meaning nore nearly
coinciding with common usage,” in the sense of a specific intent to
inflict harmon the conplaining creditor. 1d. In passing on the

exi stence of "malice" under Section 523(a)(6), the courts are to take
a page fromthe Restatenment (Second) of Torts, Section 8A. 1d. That

authority states that malice is evidenced where
the actor desires to cause [the harnful] consequences
of his act, or . . . he believes that the consequences
are substantially certain to result fromit.

See also In re Hartley, 100 B.R 477, 479 (WD. M. 1988), aff'd, 874
F.2d 1254 (8th Gr. 1989) (en banc) (applying Restatement test in
detail).(13) The difficulty of proving such a subjective state of nmind
may be overcone by adduci ng evidence that "the expected harm[i s]
‘certain or substantially certain' to occur, and evidenced by conduct
that is "targeted at the creditor . . . at least in the sense that the
conduct is certain or alnost certain to cause financial harm'" 1In re
Long, 774 F.2d at 881

As the Plaintiff's counsel points out, the state-court
conpl aint that he drafted contai ned allegations that the "Defendant



intentionally altered and danaged the Plaintiff's conputer, conputer
systens, conputer network and conputer software,"” Paragraph 2, "with
the intention of interfering with [the] Plaintiff's contractua
relationships with its custoners,” Paragraph 3, and "with the intent
of causing the destruction of and harmto the Plaintiff's business
relationship with its custoners,” Paragraph 9. He also pled that the
"Def endant intentionally and without claimof right deprived Plaintiff
of the use and possession of the contents of its conputer system™

Par agraph 13, and that his "conduct in placing a conputer virus in
[the] Plaintiff's conputer constituted a nui sance," Paragraph 17.

The el ements of deliberateness in action and intent to
cause harmare essential to all of the Plaintiff's state-law theories
of recovery in tort, as his counsel pleaded themto support Counts |
through IV of his client's conplaint.

In the first place, "intent"--both in the sense of prior
del i beration and as a specific wish to bring about a result harnful to the
party acted upon--is an essential element of the "tortious
interference” theories that underlay Counts | and Il of the conplaint.

E.g., United WId Rice, Inc. v. Nelson, 313 N.W2d 628, 632-633 (M nn
1982).

The other two counts are not as readily resolved on the
defined elenments of their theories of recovery. A specific intent to
work harmis not an essential elenent of conversion; conversion is
defined as a "willful interference with a chattel, done w thout | awful
justification, by which any person entitled thereto is deprived of use
and possession," but "the intent, know edge, or notive of the
converter is immterial except as affecting danages."” Larson v.
Archer-Dani el s-Mdland Co., 226 Mnn. 315, 317, 32 N.W2d 649, 650
(1948) (enphasis added). Nor is such a state of mnd an essenti al
el ement of "nuisance." Highview North Apts. v. County of Ransey, 323
N.W2d 65, 71 (Mnn. 1982) (noting that nui sance is broadly actionable
for "intentional conduct, negligence, ultrahazardous activity,
violation of a statute or some other tortious activity. . .").

However, the Plaintiff's counsel pleaded in both of these counts that
t he Def endant had acted with such an intent, and he did not rely on
proof of any |esser state of m nd when he presented the action to the
state court on a request for default judgment.

The state court's inplicit findings on these pl eaded facts,
then, were anything but "incidentally or collaterally decided.”
Anderson v. Mkel Drilling Co., 257 Mnn. 487, 491, 102 N.W2d 293,
297 (1960). Entirely to the contrary, they were "essential to the
judgrment™ on the only theory of fact on which the Plaintiff had
pl eaded its cause of action, and then requested that judgnent.(15) As a
si nmpl e conpari son between the Eighth Grcuit precedent and the fact
avernents in the Plaintiff's conplaint will show, the core fact issues
going to "willfulness” and "malice" within the meaning of
Section 523(a)(6) are identical to those actually rai sed and deci ded
in the state-court litigation. The Plaintiff, then, has satisfied
this element of collateral estoppel under M nnesota |aw

2. Full and Fair Qpportunity to be Heard

The ot her issue on the elenments of collateral estoppe
springs fromthe node by which the state court disposed of the prior
litigation. The Defendant essentially argues that he still is
"entitled to a day in court” in the context of this dischargeability
proceedi ng, because he never really had one in the Ranmsey County
District Court. As he characterizes it, this |last elenment of
collateral estoppel requires that the earlier finding be the result of
a contested trial before a finder of fact. Because the earlier
awsuit "went by default,” he maintains, the question of his intent in



pl aci ng the conmputer virus into the Plaintiff's systenms was never put
to this test and the resultant findings are not preclusive. Sone
courts have adopted this neaning, though w thout recognizing the
dictate of the full faith and credit statute that state |aw be
applied. E g., In re Raynor, 922 F.2d 1146, 1149-1150 (4th Cr.
1991); Inre McMIlan, 579 F.2d 289, 292 (3d Cr. 1978).

In Mnnesota, a default judgment may be given ful
preclusive effect as to all issues pleaded in the underlying
conplaint, as long as the proponent satisfies all of the other
el ements of collateral estoppel as to those issues. See Herreid v.
Deaver, 193 M nn. 618, 622, 259 N.W 189, 191 (1935) (precluding
defendant fromrelitigating fact issues essential to prior state court
judgrment rendered by default; as to those issues, such judgnent
"stands as an insurnmountable bar to any attack upon its verity and
effectiveness and as a final determination of the facts essential to
its existence"); Roberts v. Flanagan, 410 N.W2d at 886-887 (default
judgment precludes plaintiff that obtained it fromrelitigating fact
i ssues settled for clains pleaded in earlier action).

This precedent is binding on this court, and its inport is
clear: though the Defendant did not interpose a defense in the Ransey County
District Court action, he had a "full and fair opportunity” to
do so. As contenplated by Herreid and Roberts v. Flanagan, he is now
bound by all of the findings that nust be deemed to have been nade by
the state court. Those findings, in turn, enconpass all of the fact
al l egations pleaded there by the Plaintiff.(15)

The Plaintiff, then, has net the | ast elenent of collatera
est oppel under the governing standard; it is fully entitled to rely on
the fact adjudications that underlie the Ransey County District Court
judgnment to denonstrate its right to a judgnment of nondi schargeability
here.

C. Availability of Equitable Estoppel as Defense

In his responsive nenorandum the Defendant's counse
raises an affirmative defense: as he would have it, the Plaintiff is
equi tably estopped from seeking to have this debt found
nondi schar geabl e, because of certain actions that it took when his
enpl oyment was term nated. According to the Plaintiff, these
actions(16) so prejudiced his own options in any subsequent litigation
between himand the Plaintiff that the Plaintiff should now be barred
from obtai ning any sort of legal or equitable relief against him
This theory, however, does not provide a defense to the Plaintiff's
nmotion.(17) There are two reasons.

The first stems fromthe wording of Rule 56 itself, which
requires that, to satisfy its particul ar burden of production on a
nmotion for summary judgnent, a party mnmust bring forward the equival ent
of adm ssi bl e evidence--sworn di scovery responses and affidavits under
oath. The Defendant's counsel raised this argunment as part of a
responsi ve menorandum of |law. This docunent includes severa
references to alleged acts and occurrences at the end of the
Def endant' s enpl oynent, and quotes the all eged agreenent at | ength.
However, it is not verified by the Defendant or by anyone el se with
testinoni al capacity, and there is no separate supporting affidavit.
In short, there is not one shred of evidence under oath on which
findi ngs coul d be nmade--whether on the threshold issue of the
exi stence of the agreenent, or on the Defendant's all eged reliance and
the harmthat would result were the Plaintiff allowed the strict
enforcenent of its legal rights.(18) The response is so out of
conpliance with its enabling rule that it sinply cannot be granted.

The second reason goes nore directly to the theory of the
proffered defense, and its availability in the late context of this
adversary proceeding.



In his brief, the Defendant's counsel argues that the
"Plaintiff should be equitably estopped fromasserting the State Court
judgnment as a bar to discharge given [the] Plaintiff's unconscionabl e
advant age by asserting his [sic] strict legal rights.” (enphasis
added). This theory misses a central aspect of underlying defense.
By its nature, equitable estoppel overrides a plaintiff's technical
entitlenent to relief on the nerits on a claimor cause of action at
| aw. The defense, however, is not pronpted by procedura
consi derations; it was neither recognized nor structured to run as a
defense to the application of collateral estoppel. |If equitable
estoppel lay at all here, it lay as to the nerits of the underlying
debt liability--not to derail a preclusion doctrine from application
in the nore renoved context of dischargeability litigation in a later
bankruptcy case.

Utimtely, however, the defense is not now avail abl e,
ei ther--because of res judicata, the other najor preclusion doctrine.
This doctrine is also known as "claimpreclusion,” or "nerger or bar."

Hauser v. Mealey, 263 N.W2d 803, 806 (Mnn. 1978). It bars parties
or their privies fromlitigating additional clains or defenses that
arise out of a cause of action, once final judgnment has been rendered
in a suit based on the same set of factual circunstances. 1d. at 807.

Res judicata bars the assertion of all clainms and defenses that were avail able
to the parties in the original proceeding, regardless of

whet her the parties raised themthere and regardl ess of whether the

court actually decided them Youngstown Mnes Corp. v. Prout, 266

M nn. 450, 466, 124 N.W2d 328, 340 (1963). See also In re Johnson

13 B.R 342, 346 (Bankr. D. Mnn. 1981).

This latter precept, of course, has a very pointed
consequence for the theory of defense raised here. Equitable estoppe
does not really go to whether this Court should apply collatera
est oppel against the Defendant; rather, it went to whether the
Plaintiff should have been all owed a judgnent against himon its
state-law clains in the first place. The Defendant did not raise the
defense where it properly lay, however, so he is barred fromraising
it here and now -whether to attack the original judgnent, or to avoid
any col | ateral consequence of the adjudications on which it was based.

Equi t abl e estoppel sinply cannot put blinders on this Court, insofar
as that judgnent is concerned.
CONCLUSI ON

The Defendant is precluded fromrelitigating all issues
going to his liability at lawto the Plaintiff, including the
equi tabl e defense that he belatedly raises to try to avoid being
subj ected to the preclusion doctrines here. He is also precluded from
relitigating the fact issues of his intent in the acts that brought
about that liability. The facts, as settled by the Ransey County
District Court, satisfy the el enents of a nondi schargeabl e debt under
Section 523(a)(6): when he put the conputer virus on the Plaintiff's
hardware, the Defendant acted both deliberately and with the goal of
causing harmto the Plaintiff, and the Plaintiff suffered that harm as
a result.

The Plaintiff, then, is entitled to a judgnent determ ning
that the debt in question survives as enforceable, notw thstanding the
past grant of discharge in bankruptcy to the Defendant.

I T 1S THEREFORE, ADJUDGED, AND DECREED that the Defendant's
debt to the Plaintiff in the principal sumof $11,500.00, as fixed and
liquidated by a judgnent docketed on August 25, 1993, in the M nnesota
State District Court for the Second Judicial District, Ranmsey County,



under the caption of North Tel, Inc. v. Brandl, Court File No. C8 93
959, together with all interest recoverable under |aw on the principa
sum of that indebtedness, and together with any ancillary award of
costs and di sbursenments, was excepted fromthe di scharge in bankruptcy
granted to the Defendant on May 17, 1994, in BKY 3-94-771, by
operation of 11 U . S.C. Section 523(a)(6).

LET JUDGVENT BE ENTERED ACCORDI NGLY.

BY THE COURT:

GREGORY F. KI SHEL
U S. BANKRUPTCY JUDGE

1)

This statute provides an exception fromdi scharge for any debt "for
willful and malicious injury by the debtor to another entity or to the
property of another entity . " Both sides have presented the
issues on this notion as if the conplaint had been formally pl eaded under
it.

(2) _ _ o
This rule makes Fed. R Gv. P. 56 applicable to adversary proceedings in
bankruptcy. |In pertinent part, Fed. R Cv. P. 56(c) provides that,

upon
a notion for sunmmary judgnent,

[t]he judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits [submitted

support of the nmotion], if any, show that there is no genuine
issue as to any material fact and that the noving party is
entitled to a judgnment as a matter of |aw
(3)
The Def endant has not denied that he was properly served with this
process.
(4) _ _ _
The state-court conplaint contains no allegations as to the nature and
effect of the virus's operation. The conplaint in this adversary
proceedi ng contains a statenment that it "caus[ed] the destruction of
[the]
Plaintiff's business records and caus[ed] satanic and sexual |y profane
| anguage to appear on the conputer's screen.”
(5)
It is not clear whether the Plaintiff proceeded under col or of
Mnn. R CGv. P. 55.01(a), or Mnn. R Cv. P. 55.01(b).
(6)
It does not seek to have the Defendant's adjudicated liability under the
prom ssory note excepted from di scharge
(7)
Known as the "full faith and credit statute,” this |law provides in
pertinent part as foll ows:

. [ J]udicial proceedings [of any court of any .
State] . . . shall have the sane full faith and credit in



every court within the United States . . . as they have by

| aw or usage in the courts of such State . . . fromwhich they
are taken.

(8) o o _ o _

Recent decisions rendered within the Eighth Crcuit--including sone by
t he

undersigned --have blurred this technical distinction when applying

col l ateral estoppel in dischargeability proceedings. See In re Mera,
104

B.R 150, 156 (Bankr. D. Mnn. 1989), aff'd, 926 F.2d 741, 743 (8th Cir.

1991); In re G bson, 149 B.R 562, 568 (Bankr. D. Mnn. 1993); In re
Swan,

156 B.R 618, 622 (Bankr. D. Mnn. 1993). (On the other hand, Lovell wv.

M xon, 719 F.2d 1373 (8th Cir. 1983), does not enbody the sanme error

because the prior adjudication in that case was froma federal court.)
(9)

As it turns out, these elenents are virtually identical to those

identified by the Eighth Grcuit inlInre Mera--i.e., the identity of
t he

fact issue in question, as between the two proceedi ngs; the actuality of

litigation of the subject issue in the prior proceeding; the validity
and

finality of the judgnment in the prior proceeding; and the essentiality
of

the fact adjudication in question to the prior judgment. See 926 F.2d
at

743.
(10)

The second and third el enents are beyond di spute. The Ranmsey County

District Court judgnent was a final one, on the nmerits of the
Plaintiff's

clains under state |law, the Defendant was a naned party to the
under | yi ng

action.
(11)
Counsel did not submit an affidavit by his client, and there is no
verification for the factual avernents in the nmenorandum
(12)
Subst antively, the Defendant woul d have been hard-pressed to deny this
fact: the doctrine of res judicata, or "claimpreclusion” now prohibits
the Defendant fromrelitigating the threshold issue of his liability to
the Plaintiff for the debt in question, even though the origina
j udgment
was rendered by default. In re Sullivan, 122 B.R 720, 722 (Bankr. D
M nn. 1991).
(13)
In an earlier decision in the sanme case, a panel of the Eighth Crcuit
had
reversed the I ower courts' determnation that the debt in question was
nondi schargeable. In re Hartley, 869 F.2d 394 (8th Cr. 1989) (panel).
The full court then granted the plaintiff-creditor's notion for
rehearing
en banc, thereby vacating the panel decision. Sitting en banc, the
Ei ghth
Crcuit then divided evenly on the issue before it--leaving the District
Court's judgnent affirned. 874 F.2d at 1254.
(14)

Thi s does not reach the issue of whether a default judgnent can neet the
"actually litigated" elenment of the federal test for collatera
est oppel



Any pronouncenent on that issue would be dictum

(15)
Thi s concl usi on di sposes of a troubl esone issue raised by the
undifferentiated formof the state court's order and judgnent: under
M nnesota | aw, a party agai nst whom a default judgment was taken is
barred
fromrelitigating "issues pleaded in the [prior] conplaint.” Roberts v.
Fl anagan, 410 N. W2d at 886-887 (enphasis added). As a result, it does
not seemthat the want of formal pre-judgnent findings adopting those
pl eaded al |l egations will stym e the bar of collateral estoppel, so |ong
as
the allegations went to elenents of the earlier claim
(16)
Specifically, the Defendant alleges that, on the day he left its enpl oy,
the Plaintiff had required himto sign a "Separati on Agreenent and
Rel ease, " which prohibited himfromsuing the Plaintiff on any claim
t hat
arose out of his enploynent.
(17)
Actual Iy, counsel pleaded the theory in support of a notion by his
client
for sunmary judgnent, which he had served and filed late in the
af ternoon
on the day before the hearing on the Plaintiff's nmotion. This was
untinmely under the scheduling order that governed this litigation, so
the Court denied the notion fromthe bench. As a concession to the
Def endant, the Court reserved consideration of the defense to the extent
that it was cognizable in the context of the Plaintiff's notion
(18)

For a summary of the elements of equitable estoppel under M nnesota | aw,
see Hydra-Mac, Inc. v. Onan Corp., 450 NW2d 913, 919 (M nn. 1990) and
Transanerica Ins. Goup v. Paul, 267 NwW2d 180 (Mnn. 1978). See al so
In re Gbson, 149 B.R at 577; In re Sunde, 149 B.R 552, 557-558

Bankr. D. Mnn. 1992); and In re Johnson, 139 B.R 208, 218 (Bankr. D
M nn. 1992).



