UNITED STATESBANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre Chapter 7
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Carefree Living of America(St. Cloud), Inc. 01-3346
Carefree Living of America (Brainerd), Inc. 01-3347
Debtors.
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V. SUMMARY JUDGMENT

Jane L. Strom Revocable Trud,
JaneL. Strom, Trustee,

Defendants.

Defendants provide this memorandum in support of their opposition to the Trustee's motion for
summary judgment

UNDISPUTED FACTS!

Steven V. Hagberg (“Hagberg”) and Jane L. Strom (* Strom”) are hushand and wife. Strom Depo.
p. 5. Hagbergisan atorney formerly a shareholder in the firm Mahoney & Hagberg (“M&H”) and
predecessor firms. Hagberg Depo. pp. 3-6. Strom was formerly employed at First Bank but most
recently was ahomemaker and student. Strom Depo. pp. 6-7. Strom established the Jane L. Strom
Revocable Trugt (“Trudt”) in 1998 as part of her estate planning. Strom Depo. p. 10. Strom and Hagberg
were both named as trustees under the Trust but Strom had the power, as settlor, to make decisons and

invest the Trugt assetsin her sole discretion. Hagberg Depo. pp 65-69; Strom Depo Ex. 3.

! Theaffidavit of Kathleen L. Zeller filed herewith corroborates many of thefacts contained herein athough specific
citesto her affidavit may not beincluded.



Hagberg met Kathleen Zdler (“Zdle™) inthe 1980's. Hagberg Depo. pp. 10- 11. Zdler and her
husband Vern were referred to Hagberg for legd work likely while Hagberg was a partner in the firm
Hagberg & Gronbeck. 1d.

In gpproximately 1995, in his capacity as attorney, Hagberg formed the corporate entitiesthet are
the Debtors. Hagberg Depo. pp. 13-15. After ther formation, the Debtors acquired the assets and redl
edtate conggting of three extended carefadilities. 1d. Each washeld in a separate corporation. Kathleen
Zdler (“Zdler”) wasthe presdent of each of the Debtor entities. The mgority of the stock of the Debtors
was held by Summa Management, Inc. (“Summa’), acorporation controlled by Zdler. Mahoney Depo
p. 12. The Debtors and other non-debtor entities controlled by Zeller generated significant lega work for
M&H . Hagberg Depo . pp 29-21.

Inthefdl of 1996, M&H was requested to undertake a considerable amount of legd work for the
Debtors. Hagberg Depo. pp 48-49. At that time, the Debtors had not paid for the work on arefinancing
with Miller & Schroeder in early 1996. Id. Hagberg refused to do more work for the Debtor entitiesin
part because of the unpaid baanceand in part because of his other work. Hagberg Depo. Pp. 113-114.
He asked Mahoney if he wanted to take over and Mahoney agreed. 1d. Theresfter, dthough Hagberg did
do some smdl amounts of work he was no longer the lead lawyer. Hagberg Depo. p.121

Strom first met Zdler sometime between 1986 and 1991. Strom Depo. Ex. 2., p. 4. They became
reacquainted at aparty inlate 1991. Id. Thefollowing summer, Strom and Hagberg met socidly with
Zdler and her hushand Vern. Id. Strom considered Zdler to beafriend. Strom Depo. p. 21. Other than
the loan transaction &t issue in thislitigation, Strom' s relationship with Zdler was purdly socid. Strom
Depo. p. 17. While Strom knew the names of some of Zdler’ s entities, she had no knowledge of the
ownership interest held by Zdler. Strom Depo. pp. 22-25. Strom knew theat Zdller was Hagberg's dlient

but did not know the rdlationship between Zdler and M&H or between Summa & M&H. She gained



this knowledge from Zdler. Id. Strom was not provided any financid information about the Debtors.
Strom Depo. p. 36.

Shortly before August 2000, First Union had commenced an action to foreclose its mortgages on
the properties of the Debtors. Mahoney Depo. pp. 28 —31. Mahoney wasthe attorney handling the
litigetion. Id. Mahoney was at that time working on obtaining substitute financing to take out First
Union. Mahoney Depo. pp. 31-35, Ex. 3. InAugusgt, 2000, Zdler cameto Minnesota from her homein
Andorrato deal personaly with the Debtors default on the mortgage to First Union Bank. Strom Depo.
Ex. 2,p.5.

At adinner inlate Augud, Zdler rdaed to Strom in Hagberg' s presence that Zdller had been
successful inraising dl but $50,000 of the cash needed to cure the Union Bank mortgage defaults. Strom
Depo. Ex. 2, p. 5. Zdler dso rdated that she had obtained funds from Internet Financid and Bill
Howard and was a so providing some of her own funds toward the cureamount. Id. Zdller described the
repayment terms of theloans. 1d.; Hagberg Depo. p76, pp. 85-88. Thefollowing day, Strom offered to
loan the lagt $50,000 on terms the same as those being paid to Internet Financia and Howard as such
terms had been described by Zdler the previoudy evening. 1d.; Strom Depo. pp 59-61.

Theredfter the ded was accomplished quickly. Strom Depo. Ex. 2, p. 5. Strom caused a check to
be issued from the Trust’s account a US Bancorp Piper Jaffrey for $50,000 payable to Faegre & Benson,
atorneysfor Firg Union. The $50,000 was not deposited into any account of the Debtors. Hagberg
Depo. Ex 9. To evidence the $50,000 loan, the Debtors executed and delivered to the Trust a promissory
note dated September 1, 2000 (the “Origind Note’). Strom Depo. Ex. 4. The Origind Note provided
thet it wasto be paid in full on January 15, 2001 or sooner “from the proceeds of any financing by the
Maker in the aggregate in excess of $13,000,000.” SeeOrigind Note {1 1. In other words, the Origind
Note wasto be repaid a the same time and from the same funds as would be used to pay First Union.

Shortly before the Origind Note had been executed and delivered, Mahoney had represented to counsdl



for First Union that he believed that John G. Kinnard & Co. would provide take out financing within 45 to
60 days. Kinnard had dreedy issued aterm sheet dated August 16, 2000. Mahoney Depo. Ex. 3.

The Origina Note was not repaid by January 15, 2001 neither from arefinancing nor otherwise
and Strom was natified that the Original Note could not be repaid ontime. Strom Depo. Ex. 2, p. 5.
Zdler faxed Strom a payment schedule and offered to secure the balance with amortgage. Strom Depo.
pp. 67-68, Ex. 6. Strom agreed to theterms. On about January 24, 2001, Zeller returned to Minnesota
and sgned a promissory note dated January 15, 2001 in the origina principa amount of $62,160.35 being
the balance due under the Origind Note as of thet date. Strom Depo. Ex. 5. At the sametime. Zdller
executed and ddlivered three mortgages, one for each Debtor and afourth mortgage for property owned
by Carefree Living of America(Minnetonka). Thereafter Zdler returned to Andorra. Hagberg Depo. 92-
97. Theorigind mortgages were not recorded because Hagberg recognized that it would be possible to
save mortgage registration tax by recording one mortgage seriatimin each of the counties. 1d. When
Zdler returned to Minnesotain March, 2001, she Sgned a replacement mortgage on March 15, 2001
which was then recorded againgt redl property of Debtor Carefree Living of America (St. Cloud), Inc. in
Benton County on March 21, 2001, recorded against redl property of Debtor Carefree Living of America
(Burnsville), Inc. in Dakota County on April 5, 2001, and againgt redl property of Debtor Carefree Living
of America(Brainerd), Inc. in Crow Wing County on March 28, 2001

The Debtorsfiled their joint Chapter 11 petitions on August 17, 2001, more than 90 days after

April 5, 2001, the latest date of recording of the mortgage.



ARGUMENT

Burden of Proof

In order to establish a preference, the Trustee has the burden to establish each and every ement
of 11 U.S.C. §547(b) by preponderance of theevidence. 11 U.S.C. 8 547(g). If thetrandfer the Trustee
seeksto avoid occurred beyond 90 days before the petition date asit did here, the Trustee hasthe
additiond burden of proving that the transferee [here the Trust] was an indder of the Debtors. Since the
trander a issue here, the recording of the mortgage, was made more that 90 days before the bankruptcy
filings, the Trustee does not enjoy the presumption of insolvency in 11 U.S.C. § 547(f) and therefore must
prove by a preponderance of admissible (and on summary judgment undisputed) evidence thet the
Debtors were insolvent on each of the three recording detes, March 21, 28 and April 5, 2001. The
Trustee, however, has offered no evidence of the vaue of the properties as of any of these dates. The
affidavit of the Trusteg' s purported expert gives his estimate of value as of March 15, 2001.

In order to preval on summary judgment, the Trustee must prove that the materid facts needed to
edablish two highly factud issues—insder status and insolvency are undisputed. The Trustee hasfalled
to carry thisburden and summary judgment is not gppropriate.

. Summary Judgment Standar ds.

The gandards for summary judgment are well known and will not be repeeted here at length.
This Court has discussed these dementsin detall in In re Northgate Computer Systens, Inc. 240 B.R.
328, 339 (Bankr. D. Minn.1999) and other decisions.

[11. Defendants AreNot | nsiders of The Debtors

Theingder determination hinges on the relationship between the partieswhich islargdy afact
intengve ad hoc analysis. Inre ThreeFlint Hill L.P., 213 B.R. 292, 298 (D. Md. 1997). It isto bedone

onacaseby casebass InreTarricone, Inc., 286 B.R. 256 (Bankr. SD.N.Y. 2002).

(@) ]



The Trustee contends that “ The Defendants were ingders at the same time, and upon the same
facts, that Steven Hagberg, Michael Mahoney, and Mahoney & Hagoerg, PA., wereingders of the
Debtors” Mitchell Aff. Ex. 1, p. 6 (Trustee' s Answersto Defendants Interrogatories). In other wordsthe
Trustee does not contend that the Trust or Strom are indders as aresult of any relationship they may have
had with the Debtors but rather Defendants purported status asinddersis entirely derivative of Hagberg's
purported satus asanindgder. The Trustee must first prove that Hagberg is an insgder and then must prove
that his datus as an ingder can be imputed to his wife and the Trug, an impossibletask. The Trusee has
faled on both parts.

A. Nether Hagberg, Strom, the Trust, nor Mahoney & Hagberg, P.A. arelnsders.

A nonexclusvelig of insdersisprovided in 11 U.S.C. 8 101 (31). The Trustee does not contend
that Hagberg, Strom, the Trugt, or Mahoney & Hagberg, PA., or any of them, are statutory indders. Itis
epecidly sgnificant that the Trustee does not assert that any of these are personsin control of the debtor
under 11 U.SC. § 101(31). In other words, the Trustee concedes that whatever control that may have
been exercised by any of these over the debtors (if any) wasinsufficient to establish insder status under 8
101(31).

What the Trugtee redly seeksis beyond the authority of thisCourt to grant. The Trustee wants
this Court to amend the Bankruptcy Court to provide for per seingder satusfor alaw firm who
represented a debtor pre-petition. Of course, this Court iswithout authority to do so and such aruleis
contrary tothelaw. The mere showing that a defendant had been an atorney of the debtor was not
intended by Congressto automatically trigger the insder provisons of section 547. InreDurkay, 9B.R.
58, 60 (Bankr. N.D. Ohio 1981); Kepler v. Schmalbach (Inre Lemanski), 56 B.R. 981, 983 (Bankr. W.D.
Wis. 1986). Moreover, the knowledge which M&H and/or Hagberg may or may not have acquired as

atorneys during the duration of the relationship, even if sgnificant, isnot sufficient, absent more, to



make oneanirdder. Ellenberg v. William Goldberg & Company, Inc. (Inre Qullivan Haas Coyle, Inc.),
208 B.R. 239 (Bankr.N.D. Ga 1997).
This Court has previoudy determined that insder status could be founded on a*“complexity of

relationship and conduct . . . S0 dose that it overrode more independent businessjudgment. ..” Inre

Northgate Computer Systens, Inc., 240 B.R. 328 (Bankr. D. Minn. 1999). But the Trustee makes no
dlegation and offers no proof that any relationship and conduct overrode independent business judgment
of anyone. The Trusteeis content to attempt to prove that M&H as atorneys had subgtantiad knowledge
of thefinancid Stuation of the Debtors. That is not enough to satisfy the test described in Northgate
Computer.

Other courts have focused on the closeness of the parties, the degree to which the trandereeis
ableto exert control or influence over the debtor, and whether the transactions between the debtor and the
defendant were conducted a arm’ slength. Ellenberg v. William Goldberg & Company, Inc. (Inre
Qullivan Haas Coyle, Inc.), 208 B.R. 239 (Bankr. N.D. Ga. 1997). Although Ellenberg involved
payments made to a consulting firm, the court analyzed cases dedling with law firmsto be helpful. In
Ellenberg, the court compared the factsin In Koch v. Rogers (In re Broumas), 203 B.R. 385, 391
(D.Md.1996), wherein the atorney was held to be a non statutory ingder, with the factsin Ellenberg.

In Broumas, the attorney had bank accounts at a bank controlled by the debtor. The debtor hed
sgnatory authority on theattorney’s bank accounts. The debtor and the lawyer had invested together and
made loansto eech other. Ther loans and investments were made without documents. The Ellenberg
court discussed severd other casesinvolving law firms, and redl estate brokers. In concluding thet the
consultants were not indders despite the fact that they had day-to-day involvement in the debtor’ s cash
management. The court found there was not the necessary leve of control, and that the transactions were
amslength. The court dso relied on the fact that the consultant could not Sign checks, hire or fire

employees and had no role in the production or operation of the business.



Nowhere, however, in this case does the Trustee even dlege, et done prove, that the relationship
between the debtors and Hagberg or the defendants was such thet it “overrode more independent business
judgment.” Trustee does not alege that defendants exerted any control over the debtors. Nor does
Trudee dlege that Hagberg exerted any influence over the debtors beyond that inherent in the attorney-
client relationship. In his depostion, Mike Mahoney testified thet no one at Mahoney & Hagberg had
any check-sgning authority, or decison-making authority of any kind. Mahoney Depo pp. 108-109.

The Trustee makes much of the fact that the M& H mortgage was Sgned a the same time as the
mortgage to Strom. It isno coincidence saysthe Trustee. Of courseit was no coincidence. Ms. Zdller
livedin Andorra. Shetraveled to Minnesotain August 2000 to ded with the First Union mortgage
defaults. She came back in January 2001 and in March 2001. It makes perfect sense that shewould Sign
al documents she needed to sign before anotary at the sametime, during atrip to Minnesotaand that is
precisdly what shedid. See Zdler Aff.

Other courts, in determining indder satus have looked a aligt of factors. Some of these include:

1 Whether the |loan made to the debtor was documented (e.g., promissory note, mortgage,
and specified repayment terms);

2 Whether the loans were made on an unsecured bas's and without inquiring into the
debtor's ability to repay theloans;

3 Whether the transferee knew that the debtor was insolvent at the time the debtor made the
loans or recorded the security agreements;

4 Whether there were numerous |oans between the parties,

5. Whether there were any srings attached as to how the debtor could use loan proceeds;
6. Whether the loans were commercidly motivated;

7. Whether the transferee had an ability to control or influence the debtor;

8. Whether there was a persond, business, or professiond relationship between the
transferee and the debtor dlowing the trandferee to gain an advantage such asthat atributable
amply to affinity;

9. Whether the transferee had authority to make business decisons for the debtor;
8



10. Whether thereis evidence of adedreto treat the trandferee differently from al other
generd unsecured creditors;

11 Whether there was an agreement among the parties to share profits and lossesfrom
business transactions.

Inre Emerson, 244 B.R. 1, 32 (Bankr. D.N.H.1999)

Application of these Emerson factors does not lead to a conclusion of insder satus for anyone.
Here the loan to the Trugt was fully documented. The loan wasinitidly made with the agreement that the
loan would be paid form the proceeds of the expected refinancing. When the financing did not occur, a
mortgage was given. The loan was made basad in reliance of the due diligence of otherswho loaned
ggnificantly higher anounts a the sametime. Thereisno evidence that the Trust, Strom or Hagberg
knew the debtor entities were insolvent a thetime. The owner of the Debtor entities has testified thet the
Debtorswere not insolvent. There were not numerous loans between the parties, only theone. Moreover,
the funds were specificaly earmarked for payment to Firgt Union. Strom tedtified that the loan was
commercialy motivated, she thought it would be agood investment —25% loan fees and 22% interest
would likely qudify asagood investment. Thereisno evidence that Strom, the Trust or Hagberg had any
ability to influence the Debtors. While Hagberg and Strom were friends with Kate Zdller, thereis no
evidence that the loan was made or the mortgage given based on affinity. Loanson amilar terms at the
same time were made by Internet Financid —a creditor whose secured claim was recognized without
question by the Trustee. Thereis no evidence that the Trusteg, Strom or Hagberg had authority to make
business decisons for the Debtors and Michad Mahoney and Kathleen Zdler have both testified there
was no such authority. Therewas adesreto treet the Trust differently from unsecured creditors because
the proceeds from the loan were used to pay a secured creditor and the Debtors viewed the transactions as
smply one creditor stepping into the shoes of another. There was no agreement for sharing of profits.

1 Unproven Allegationsby the Trugtee



The Trustee dlegesin his Amended Complaint that Strom and the Trust are indders of the
Debtors. Specificdly, heavers

3 Oninformation and bdief, the Jane L. Strom Revocable Trust (herein the “Strom
Trud”), isatrus crested under Minnesotalaw. JaneL. Strom, individuadly, is, on information
and belief, aco- Trustee sttlor, and beneficiary, of the Strom Trust. On information and belief,
Jane L. Sromisanindividual who is married to Stephen Hagberg (*Hagberg”). Hagbergisa
principd in the law firm Mahoney & Hagberg "M & H”). M&H, at dl rlevant times,
smultaneoudy represented the Debtors, various affiliates of the Debtors, the corporate manager
of the Debtors, and its principa Kathleen Zdler; and various purported creditors of the Debtors.
Hagberg isaco-Trustee of the Strom Trust. By virtue thereof, Jane L. Strom, as Trugtee, and the
Strom Trug, were “ingders’ of the Debtors, asthat term is defined in 11 U.S.C. § 101(31).

The by virtue thereof” language means that the Trust and Strom areingders soldy ona
derivative bas's because of ther relationship to Hagberg. Those dlegations, even if true, however, do not
edtablish facts sufficient to establish ingder statusto Strom or the Trust. They do not even establish
ingder status for Hagberg or M&H.

In attempting to discover the factua basisfor the Trustee saleged insder satus for Strom and the
Trugt, Defendants propounded the following interrogetory:

INTERROGATORY NO. 12: Describe the rdlevant time as used in thephrase “ a dl rdevant

times’ in paragraph 10 of the Complaint, Sate the date you contend the Strom Trust and Jane

Strom first became insders and describe al facts and what event or event[s] occurred on or
before such date to vest these Defendants withingder status.

The Trustee responded:

ANSWER:  SeeAnswer to Interrogatory No. 11. The Defendants were insders a the same
time, and upon the samefacts that Steven Hagberg, Michadl Mahoney, and Mahoney &
Hagberg, PA., were indders of the Debtors. (Emphasis added).

See Mitchdll Aff, Ex. 1, p. 6.
Trustee sresponse to Interrogatory No. 12 revedsthefatid deficiency in Trustee stheory. The
Trugtee bdlieves that Strom and the Trust areindders, not because of any relationship with or control over

the Debtors but solely because Strom is married to an attorney for the Debtors?

2 The Trustee arguesthat the Situation is akin to thewife of acorporate executive who receives an avoidabletransfer

from acorporate debtor with the assistance of her CEO husband. Of course, suchisnot the situation here. Hagbergwasnot a
corporate officer who actively assisted in thetransfer from the debtor. Spousesof corporate officersare satutoryinsgders. Wives

10



The Trustee' s answer to Interrogatory No. 11 (which has not been supplemented) containsal

facts known to the Trustee that alegedly establish ingder status for Stromand the Trugt. The request was

for all facts
INTERROGATORY NO. 11 Saedl facts and identify al documentsthat reflect,
refer or relate in any way to your contention that the Strom Trust and Jane Strom were ingders“a
al rdevant times”

The Trustee responded:

ANSWER: Thefactsinvolved in the rdationship of Steve Hagberg and Jane Strom and the
relationship of Mahoney & Hagberg, and dl of its attorneys and employees to the debtors,
Kathleen Zdler, Summa Management Company, and Vern Zdler. Mahoney & Hagberg were
involved and were believed to have controlled the Debtor and its transactions with itsaffiliates
and third parties, and had intimate detailed knowledge of the debtors financid condition and
transactions. Jane Strom and Steve Haghberg also had and were privy to such knowledge, and
thereby wereinsdersasthat term is usad in the Bankruptcy Court. Mahoney & Hagberg
represented an effiliate known as Carefree Living Of America (Minnetonka), Inc. in extensve
and protracted litigation. Mahoney & Hagberg engineered the transfer of ownership and control
of the Debtors from Will Sebak to Kathleen Zdler and Summa Management Company.

(Emphasis added).

This answer reveds the second fatd flaw in the Trusteg' s theory, that knowledge done, even

intimate detailed knowledge, is sufficient to establish ingder datus. If thiswere the test, every law firm
and every accounting firm would beingders of their clients. If Congress had intended this result it
certainly would have included attorneys and accountants in the definition. This answer aso underscores
two materid factud disputes. Firdt, the Trustee dlamsin thisanswer that Jane Strom was privy to
intimate detailed knowledge of the debtors financid condition and transactions. Second, he testifies that
M&H were“believed” to have controlled the Debtors.

a StromWasNot “Privy’ to* Intimate Detailed” (or any) Financial Information

Strom denied under oath that she had any business transactions (other than the loan a issue here)
with Zeller or any of her entities.

BY MR. LEONARD

of the debtor corporation’sattorneysare not. Congress could easily have made outside counsel aninsider but chosenotto. In
continuing thisargument, the Trustee assertsthat there was no consideration or value given for themortgage. But under 11
U.S.C. §548(d)(2)(A) “value’ isdefined asincluding the securing of a* present or antecedent debt.”

n



Q. Would you characterize your megtings with Ms. Zeller as being socia?
A Yes
Q. Other than the transaction dedling with your trugt that is the subject of this case, did you
have any other business transactions directly or indirectly with Ms. Zdler or any of her
companies?
A No.
Strom Depo. p. 17.
Strom aso tedtified that dthough she knew that Zdler’ s companies operated residentid care facilities, she
had no knowledge of the extent of Zdler’s ownership of those companies.
BY MR. LEONARD
Q. What knowledge do you have of Kathleen Zdler’ s businesses?
A | knew wheat they were. | knew thenames. | mean. ...
Q And what was your understanding of whet they were?
A They're hedthcare facilities. Or, excuse me, they’ reresdentid facilities.
Q And what knowledge did you have at that time of the ownership interest of Kathleen
Zdler in those businesses?
A Specificdly, | didn't have any knowledge of that.
Strom Depo. p. 23.
Although the Trustee d 0 tedtified under oath in his responses to Defendants' interrogatories that
Strom was privy to “intimate detalled” financid information, Strom has flatly denied recaiving any
financid information and the Trustee has produced no evidence to the contrary.
BY MR. LEONARD
Q. Did you receive information about the financid condition of the companies from any
source before you made the — before the trust made the loan that it' s dleging was made?

A. No.



Thisline of questioning by the Trustee conclusively establishes that Strom was not privy to the
kind of information the Trustee believed she had as expressed in his answersto Defendants
interrogatories. Zeller has dso confirmed that Strom was not privy to such information. The Trustee has
offered no evidence to the contrary and gpparently has recognized that hisinitia belief, asarticulated in
his answers to interrogatories, that Strom directly received intimate detailed financid information isfase.
If there was evidence of direct knomedge, there would be no need for the Trustee to embark upon a
lengthy (and erroneous) discussion of the law of imputed knowledge. What is clear isthat the Trustee no
longer clams (if heever did) that either Strom or the Trust are ingders because of any relaionship
between Strom and the Trust on the one hand and the Debtors on the other.

b. The Trustee Has Produced No Evidence of Control by M&H

Although the Trugtee tedtified in his answersto Defendants' interrogetories that someone (he
declined to say who) believed that M&H controlled the Debtors, he has provided no evidence of any such
dleged control.® In his memorandum, the Trustee makes only two passing and insignificant referencesto
control adlegedly exercised over the Debtorsby M&H. Thefirst comes from the testimony of Mahoney
where he recdled Hagberg saying he was “going to secure our receivable with mortgages from the
debtors, get anote and mortgage.” See Mahoney Depo. p. 52. But Hagberg testified that he had no such
conversation with Mahoney. See Hagberg Depo. pp. 115-116. Although thisfact is disputed it is not
materia. Such agtatement is not sufficient evidence of control over the Debtorsin the sensethat M&H's
desreto obtain additiond collaterd for their debt “overrodemoreindependent businessjudgment.” Inre
Northgate Computer Systens, Inc., 240 B.R. 328 (Bankr. D. Minn. 1999).* The Court can concludeasa

meatter of law that M&H’ s desire to obtain collaterd is not sufficient to render them indders.

3 Statementsin affidavits made on information and belief are not competent evidence. On summary judgment. Rule 56

requires such statements to be made on persona knowledge.
4 M& H wereaready secured creditors, abeit unperfected asto third parties, by virtue of their attorney’ slien rights under
Minnesota law.
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The second arguable example of purported control is not redly afactud example at dl but rether
amere choice of wordsin Trusteg slegd argument. The Trustee used the word “had” in the sentence
“Thereupon, on March 15, 2001, the Law Firm had Zeller, on behdf of the Debtors, execute amortgage
infavor of theLaw FHrm...” Thereisno support for thisimplication in the record. According to the
Trustee, Hagberg drafted the mortgagesin favor of M&H and negotiated the terms of the note. But
Hagberg denied drafting the mortgages and tetified that hedid not know who at M& H drafted the note.
See Hagberg Depo. pp. 111-116. Thisfact, to the extent the Trustee intended it to be afact at dl, is
disputed but again it isnot materid. Even if Hagberg had drafted the mortgage and note and asked Zdller
to 9gnit, there is no evidence that M&H exerted such control over Zdler as “overrode more independent
businessjudgmernt.”

The Trustee has not and cannot establish that Hagberg or M&H exerted such control over Zdler
as “overrode more independent businessjudgment” and therefore fail to establish ingder datusasa
maiter of law, even under the expanded definition in Northgate Computer.

2 The FactsWhich AreProven Do Not Establish Insder Status.

The Trugtee has established that M&H was counsd to the Debtors for anumber of years and that
both Mahoney and Hagberg provided avariety of lega services. He has established thet the lawyers at
M&H were aware of certain of the financia results of the Debtors. He has established that M& H acted as
counsdl in connection with refinancing and proposad refinancing as well as the defaults under the First
Union mortgage. He has established that M&H gave opinion lettersin loan transactions. He has
established that M&H responded to audit inquiry letters. He has established that Mahoney was actively
seeking refinancing sources for the Debtors. He has established that M&H represented the Debtorsin
protracted litigation. He has established that M&H was aware of the Lindquist judgment, aware of the
large balance due to M&H and numerous pieces of financid information. 1n short, the Trustee has

edtablished that M&H did what ever other competent business law firm would have done under smilar
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circumstances-- kept themsalves well informed and provided aggressive business and litigation
representation as needed. But thet is not enough to make M&H aningder. M&H must have had such a
relaionship with the Debtors as to override more independent business judgment. No such showing is
made (or even dleged) on these undisputed facts.

V. Hagberg' s K nowledge Cannot Bel mputed to Strom and the Trust

Trustee dlaims that any knowledge obtained by Hagberg through confidentid attorney-client
communications and client secretscan be imputed to Hagberg’ s wife and the Trust without proof of actud
knowledge. This concept as gpplied to an atorney is absurd and contrary to law. Under the Trugtee's
theory dl confidentia attorney-client communications and client secrets may properly be deemed to be
known by the atorney’ swife and any entity that the attorney may have afiduciary relaionship with, such
astrustee or executor. Thisissamply not the law.

In support of hisnovel propostion, the Trustee cites Section 275, Restatement (Second) of
Agency, 1958. That section provides.

Except where the agent is acting adversdly to the principa or where knowledge as digtinguished

from reason to know isimportant, the principd is affected by the knowledgewhich an agent has

aduty todiscloseto the principa or to another agent of the principa to the same extent asif the
principa had theinformation. (Emphasis added).

Comment c to the cited section makesiit clear that the section does not gpply on these facts.
Comment:

c. Duty to reved essentid. The agent must have aduty to reved the information which he has. It
is not enough that the agent has aduty in relation to the subject matter. Likewise, where an agent
isprivileged not to reveal relevant information which, but for the privilege, it would be his duty
to reveal, the principal isnot affected by the agent'sknowledge. See§281. (Emphasis added).

Section 281, Restatement (Second) of Agency, 1958. That section provides:

A principd isnot affected by the knowledge of an agent whoisprivileged not to disclose or act
upon it and who does not disclose or act uponit. (Emphasis added).

Comment ato that section explainstherule

Comment:



a Therule gtated in this Section applies most frequently where an attorney at law receives
information from a client under such circumstancesthat he hasa duty not to reveal it without
the dlient's permission. In such cases, the attorney, in acting for other clients, is privileged to act
without revedling the information and, in many cases, without referenceto it. (Emphasis added).

Here Hagberg had no duty to aduty to disclose, to the contrary he had aduty not to disclose under Rule
1.6 of the Minnesota Rules of Professiona Conduct.

Rule 1.6 of the Minnesota Rules of Professiona Conduct prohibits disclosure of client secretsor
confidences. Therule prohibits use of confidentia information or secrets for the benefit of the lawyer
without the client’ sconsent. The rule includes information protected by the attorney-client privilege as
well asinformation gained in the professona reationship disclosure of which would be embarrassing or
detrimentd to the client. Every attorney knowsthat Rule 1.6 prohibits disclosure of client secrets even
disclosure to the attorney’ s spouse. In order for the Trustee' simputation theory to be correct, there would
be a necessary implication that every married atorney breaches the Rules of Professond Conduct ona
regular basis. It isaimplication necessary for the Trustee' s case because the Trustee can point to no direct
evidence that any confidentid client information was ever disclosed by Hagberg to hiswife.

Being in the possession of confidentia information of the debtors, Hagberg could not and did not
use that information for his benefit or that of hiswife or the Trust. The Trustee incorrectly states a page
14 of his memorandum that Hagberg and his wife were acting within the scope of their authority on
behdf of the Trustee in extending the loan to the Debtors. For that incorrect satement, the trustee cites
page 84 of Hagberg' sdepostion. But dl that Hagberg said in that exchange was that he was aware of the
duties of atrustee under atrust. He did not testify there (or anywhere else) that he acted to make the loan
to the debtors. What Hagberg did testify to repesatedly at pages 64-79 of his deposition was thet he
abstained from the decision to loan the trust money and that Strom had the ability to make decisons

without his consent or input.®

s See Strom Depo Ex. 3 (Revocable Trust Agreement) §17.2.5.2, p. 25: “Until so delegated, and except as otherwise

provided herein, said rights, powers, dutiesand discretions shall be exercisablejointly provided that at any timel [Jane Strom]
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But even if the knowledge could be imputed, knowledge aone does not make one an insder.
Ellenberg v. William Goldberg & Company, Inc. (In re Qullivan Haas Coyle, Inc.), 208 B.R. 239, 246
(Bankr.N.D. Ga. 1997). Professionds are often hired by businessesin financid draits and the
knowledge gained without the type of closeness or control described in Ellenberg does not make such
professona aningder. Id at 246. M ere knowledge, even intimate detailed knowledge is insufficient to
establish ingder status:

While defendant Goldberg & Co. was retained to give the debtor financia advice and, in the
course of their relaionship, the defendants obtained consderable knowledge about the financia
condition of the debtor, this advice and knowledge a one does not make one an insder.
Professonds are often hired by businessesin financid draits, and those professondstypicaly
give advice and obtain knowledge about the debtor's financia condition. That knowledge,
without the type of closeness or control found in the cases discussed above, should not make a
consultant or professond an insder, subject to the expanded one-year reach back in the
preference satute.

Inre Qullivan Haas Coyle, Inc., 208 B.R. 239, 246 (Bankr. N.D. Ga 1997).

In preference actions againgt creditors, trustees frequently assert that creditors should be
consdered indders because they have control over the debtor. The degree of control must be
"powerful,” and the courts look at the totdity of the circumstances to determine when a creditor
has assumed control of the debtor. SeeClark v. Balcor Real Edtate Finance, Inc. (In re Meridith
Millard Partners), 145 B.R. 682, 688 (D.Col.1992), aff'd sub nom. Clark v. Balcor Real Edtate
Finance, Inc. (In re Meridith Hoffman Partners), 12 F.3d 1549 (10th Cir.1993), cert. den. 512
U.S. 1206, 114 S.Ct. 2677, 129 L.Ed.2d 812 (1994). "In order to control adebtor, acreditor must
be so powerful that the debtor becomes amere instrument or agent of the creditor, unable to make
independent policy and personneldecisions.” 1d. A debtor'sinferior bargaining position does not
transform a creditor into a control person. See Balaber-Sraussv. GTE Supply Corp. (InreCoin
Phones, Inc.), 153 B.R. 135, 141 (Bankr. SD.N.Y. 1993).

|d at 245-246.

The primary focus of the determination [of indder satug] is upon the degree of control. A forma
rel ationship between the partiesis persuasive but is not determinative. Matter of Fabricators, Inc.,
926 F.2d 1458 (5th Cir.1991).

The examination of the leve of control must be made with the understanding that control over
financid affairs may be an unavoidable circumstance attendant to many creditor-debtor
relationships. See ABC Elec. Sarv. Inc. v. Rondout Elec,, Inc., (Inre ABC Elec. Serv. Inc.), 190
B.R. 672 (Bankr.M.D.Fla.1995). Therefore, as a generd rule, the Courts have been reluctant to
congrue financid overdght--even intrusive oversght--as the control required to impose ingder

amserving as Trustee | shall be ableto act independently and this Trust shdl be ableto purchase, mortgage and sell any assets
with my sole signature.”

1/



daus. Thefact that a creditor examines, monitors, and even controls some aspects of the debtor's
financid affairs does not render the creditor an indder. In re Meridith Millard Partners 145B.R.
682, 688 (D.Col0.1992), aff'd, 12 F.3d 1549 (10th Cir.1994), cert. denied, 512 U.S. 1206, 114
S.Ct. 2677, 129 L.Ed.2d 812 (1994). Financia power adone does not render acreditor aningder.
InreVinard, 133 B.R. 217, 220 (Bankr.S.D.Ind.1991).
Inre Armetrong, 231 B.R. 746, 749 (Bankr. E.D. Ark.1999).
Thereis no evidence of any control here. The direct evidenceisthat there was no cortrol or even
an opportunity for control. See Mahoney Depo., pp. 106-109, Zdler Aff. 2. The Trustee hasfaled to
establishingder status and therefore he loses on an essentia dement and his case must be dismissed.

V. The Trugee Has Failed to Egablish | nsolvency

Because the presumption of insolvency does not apply here, the Trustee must prove insolvency in
March and April 2001, the dates the mortgages were recorded. Insolvency is determined on amodified
baance sheet test. 11 U.S.C. § 101(32). Inre Northgate Computer Systerns, Inc., 240 B.R. 328 (Bankr.
D. Minn.1999). For the following reasons the Trustee has failed to prove insolvency.

A. Sampson’s Tesimony asto Valueisinadmissble HeisNether Expert Nor Owner

The arguments regarding the Trustee' sfailure to quaify Sampson as an expert witness and the
deficienciesin his testimony even if expert status could be established are st forth in Defendants
separate objection and are incorporated herein by reference and will not be repeated here. Sufficeit to say
here that Sampson is not an expert on vauation and was not the owner & the relevant times. 1n addition,
heis hopdesdy biased as aresult of his management of the Debtors during the Debtors Chapter 11 cases
performed with the retrospectively obviousgod of acquiring the properties as chegply aspossible. Itis
notable that Sampson had nothing to say about the fair vaue of the properties as of the date he purchased
them. His only comment was thet he paid what the Trustee asked.

B. ThereisaFactual Digpute Over Value.

Kathleen Zdler, presdent of the Debtors at the rdevant times and shareholder of Summa, the

mgority shareholder of the Debtors, has tedtified that the vaue of the three propertiesin the aggregatein
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March and April of 2001 was between $16 million and $18 million. An owner is competent to tetify as
to the value of her property. Universal Lending Corp. v. Wirth Companies, Inc., 392 N.W.2d 322
(Minn.App. 1986). When such owner’sopinion is supported by andys's, as here, it can be given
ggnificant weight. Inre Marion Sreet Partnership, 108 B.R. 218 (Bankr. D. Minn.1989).

Zdler based her opinion in the first instance on a professond gppraisa obtained by aneutrd
third-party gppraiser. Next, shetestified that since the gppraisals were accomplished and through the
petition date, the occupancy rates for the projects had declined minimally while revenues had steadily
increased. According to her testimony which adopted certain of thefiguresin the gppraisds, as of the
date of the appraisals, Brainerd had an occupancy rate of 98.6%. Burnsville had an occupancy rete of
100%. <. Cloud had an occupancy rate of 100%. The UST reports Zdler filed for August 2001 establish
that as of the petition date of August 17, 2001, Brainerd had 2 vacancies out of 70 units (97% occupancy).
Burnsville had 12 vacancies out of 95 units (87% occupancy). . Cloud had 4 vacancies out of 70 units
(94% occupancy).

She tedtified thet in December, 1997 Brainerd had scheduled annud revenue of $16,896.00
revenue per occupied unit (67 out of 70); Burnsville had scheduled annud revenue of $21,256 per
occupied unit (91 out of 95) and St. Cloud had scheduled annua revenue of $17,753 per occupied unit
(70 out of 70). SeeZdler Aff. Ex. B. But on the petition date, as computed from the figuresin the UST
reports, Brainerd had scheduled annua revenue per occupied unit of $21,694 (68 out of 70), an increase
of 28%. Burnsville had scheduled annua revenue per occupied unit of $25,356 (83 out of 95), an
increase of 19%. On thefiling date, St. Cloud had scheduled annud revenue per occupied unit of
$24,713 (66 out of 70), anincrease of 39%. See Zdler Aff. Ex. D. Zdle’s opinion thet the revenues had

increased are supported by therecord. Her testimony that income is akey factor in vauation cannot be

disputed.



Because Sampson’ stestimony cannot be admitted, Zdler’ stestimony is conclusive on the
vaudtionissue. Ontherelevant dates, the aggregate value of the properties was between $16 million and
$18 million.

B. ThereisaFactual Disputeasto Liabilities

Zdler hastedtified that the aggregate ligbilities of the Debtors as of March and April did not
exceed $12,500,000. Her testimony isbased on the financid statements of the Debtors compiled by the
Debtors CPA firm on September 30, 2000, the sworn schedules filed in the bankruptcy cases and her
persona knowledge.

1 TheTrugee s“Evidence’ of Liabilities

Theevidence of ligbilities of the Trustee is subject to serious evidentiary objections as st forth in
Defendants separate objection. In addition, the Trustee has listed only some of the ligbilitiesin his
supplementd affidavit. The Trustee seeks to establish that these listed creditors were bona fide creditors
of the Debtors as of March 15, 2001. Y et acloser look revedsthat hisevidence, even if admissible, is
insufficient.

2 The TrugeeisJudicially Esopped to Now Assert the Validity of Certain Claims

The Trugtee testifies at paragraph 3 of his Supplementd affidavit that apartia list of creditors
owed jointly by dl the Debtors as of January 1, 2001, which were unpaid as of March 15, 2001 totals
$20,293,384.84. By such testimony, the Trustee seeks to set up these creditors as holding bonafide
undisputed clams on March 15, 2001. The Trustee neglects to mention, however, that he has objected to,
and been successful in diminating or significantly reducing Claim Nos. 35, 42, 39, 40, 45, and 41

originaly filed as totding $5,239,602.60. Attached as Exhibit 1 isachart ligting the claims, the grounds



for the Trustee' s objections and the ultimate result.® After the Trustee' s successful objections, these daims
are now vaued in the aggregate a $114,375.”

Despite the fact that the Trustee was successful in diminating over $5,000,000 in damsasa
result of his objections that such damswere invdid from their inception, he now seeksto assart that
these clamsdid have vdidity a the full filed amount for purposes of establishing insolvency. In order to
do that, however, the Trustee must necessarily take an incongstent position from that he has aready
successtully asserted. He argued very successfully thet for one reason or another these clamswere
invaid. He now arguesthat the clams were valid and should be used to establish insolvency. In short,
the Trustee asks the Court to find that these daims are vaid when the Trustee has dready successfully
asked the Court to determine (and the Court has determined) that they are not.

The doctrine of judicid estoppd prevents the Trustee' s attempts to have it both ways. The
doctrine prohibits a party from taking incons stent positions in the same or related litigation. See United
Satesexrd. Gebert v. Trangport Admin. Servs, 260 F.3d 909, 917 (8th Cir.2001); Hossaini v. W. Mo.
Med. Cir., 140 F.3d 1140, 1142-43 (8th Cir.1998). Because the Trustee successfully disputed these
clams, asserting they were invalid, heis estopped from now claming they were valid daims when it suits
his purposeto do so. Suchisprecisay the god of thejudicia estoppd doctrine.

Thejudicia estoppd doctrine protects the integrity of the judicid process by preventing a party

from taking a position incons stent with one successfully and unequivocaly asserted by the same

party in aprior proceeding. Edwardsv. Aetna Life Insurance Co., 690 F.2d 595, 598 (6th

Cir.1982); Patriot Cinemas, Inc. v. General Cinema Corp., 834 F.2d 208, 212 (1« Cir.1987). The

purpose of the doctrine isto protect the courts "from the perverson of judicid machinery.”

Edwards, 690 F.2d a 599. Courts have used avariety of metgphors to describe the doctrine,

characterizing it asarule againg "playing ‘fast and loose with the courts' " Scarano v. Central

RR, 203 F.2d 510, 513 (3d Cir.1953), "blowing hot and cold as the occasion demands” Allenv.

Zurich Insurance Co., 667 F.2d 1162, 1167 n. 3 (4th Cir.1982), or "hav[ing] [one's] cake and eat
[ing] it too," Duplan Corp. v. Deering Milliken, Inc., 397 F.Supp. 1146, 1177 (D.S.C.1974).

6 Defendants request that the Court takejudicial notice of the Trusteg' s objections asfiled in the bankruptcy case and the

adversary proceedingsagainst these creditors.

! Claim No. 40 of Hinshaw & Culbertson has apparently not yet been resolved but because the Trustee has objected, the
clam haslogt its prima facievalidity under 11 U.S.C. §502. Claim No. 41 isnot properly aclaim for money damages as of
March or April 2001. Rather it wasarequirement toissuesstock. Becausethe Trustee hasaleged that hewill not have enough
money to pay the unsecured claimsinfull, therewill beno distributionto thiscreditor.
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Emerson's dictum that "afoolish conastency is the hobgoblin of little minds' cuts noicein this
context.

Reynoldsv. C.I.R. 861 F.2d 469, 472-473 (6" Cir. 1983).
Courts have recognized that the circumstances under which judicia estoppel may appropriatdy
be invoked are not reducible to any generd formulation. Nevertheess, severd factorstypicaly
inform the decision whether to gpply the doctrine in aparticular case: Firdt, aparty's later position
must be clearly inconsistent with its earlier position. Second, courts regularly inquire whether the
party has succeeded in persuading a court to accept that party's earlier position, so that judicid
acceptance of an inconsstent position in alater proceeding woud create the perception thet either
thefirg or the second court was mided. Third, courts ask whether the party seeking to assert an
incong gtent position would derive an unfair advantage or impose an unfair detriment on the
opposing party if not estopped. In enumerating these factors, this Court does not establish
inflexible prerequisites or an exhaugtive formulafor determining the gpplicability of judicid
estoppd. Additional congderations may inform the doctrine's application in specific factua
contexts. Pp. 1814-1815.
New Hampshirev. Maine, 532 U.S. 742, 743, 121 S.Ct. 1808,1810- 1811 149 L.Ed.2d 968 (2001).
Application of the factorsidentified in New Hampshire v. Maine require enforcement of judicia
estoppd on thefacts of thiscase. The Trustee objected to these claims asserting they wereinvaid and
should be disdlowed. Now he assarts that the very same claims should be given full consderation in
determining insolvency. Either the daimswere vdid from the Sart or they werenot. The Trudeg' s
postionisclearly inconsstent. Second, the Trustee prevailed in bankruptcy court on hisobjections. All
of the rdevant clams were either disdlowed or a settlement at a sgnificant (and in the case of Mahoney
& Hagberg, huge) reduction was reached and approved by the court. Thefact that the court did not
necessarily decide a particular clam on the merits but rather merely approved a settlement is of no
consequence. Such gopprova by a bankruptcy court which is charged with an affirmative obligation to
make an independent judgment as to the fairness of the settlement congtitutes the required judiciad
acceptance. Reynoldsv. C.I.R. 861 F.2d 469, 473 (6" Cir. 1988). Third, if the bankruptcy court were to
now find that the disallowed clamswere vaid it would gppear that the court had been mided in making
itsearlier rulings. Findly, afinding of insolvency on the dates the mortgege to the Trust was recorded is

obvioudy prgudicia to Defendants asinsolvency is an essentid element of Trustee' s preference action.
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A recent case out of the Bankruptcy Court for the Southern Digtrict of New Y ork ishepful to the
andyss In InreTrace Intern. Holdings, Inc,, 301 B.R. 801 (Bankr. SD.N.Y. 2003) the Chapter 7
Trustee hed brought aclam under Delaware law in digtrict court againgt the officers and directors
claming they had illegdly authorized payment of dividends on certain preferred stock while the debtor
wasinsolvent. The Trustee successfully argued in didtrict court that the debtor’ s obligetion to redeem the
preferred sock was aliability that should be counted with dl the other ligbilities in determining
insolvency. Later in the bankruptcy case, the Trustee sought to recover the dividends paid to the holders
of such preferred stock on a condructive fraudulent transfer theory. The shareholders defense was that
the payments were made on antecedent debt and therefore were madefor value. See 11 U.SC. §
548(d)(2)(A). The court held thet the trustee was judicidly estopped from asserting thet the preferred
stock was not an antecedent debt when he had successfully argued that it was in the digtrict court action.

The Trustee herecannot have it both ways. He cannot assart that certain dams are vdid for
purposes of establishing insolvency when he has dready determined that the dams areinvdid. These
clams cannot be used in the insolvency determination.

3. The Claimsof the Limited Partnersof Brainerd Manor, Ltd, arenot Properly
Congdered

According to the proof of claim filed by the Limited Partners of Brainerd Manor, Ltd. See
Leonard Supp. Aff. Clam# 41, and the Trustee s complaint in the adversary proceeding againg it, under
a settlement agreement reached in 1998, the Debtors were obligated to issue preferred stock to these
limited partners. The stock was to be issued in settlement and in forgiveness of debt owed by the Debtors
to theselimited partners. The transaction is further described by the Debtors accountantsin their notesto
combined financial satements dated December 31, 1998. Exhibit 4 to Hagberg's Depo. p. 16.

In March 1998, the Corporations settled alawsuit, subject to court approva, with certain limited

partners who are a so debtors of the Corporations. The agreement provided for issuance of

variable rate, cumulative, nonvoting, convertible, preferred stock to the limited partnersin
exchange for debt outstanding to them.



Contrary to the Trustee' s assartions, the Debtors did not owe these limited partners $3,275,000 on March
15, 2001. The$3,275,000 claim arose at thetime of the bankruptcy when it became clear that the
preferred stock would either not beissued or redeemed.® The claim arose from the breach of an
agreement to issue stock and was properly subordinated under 11 U.S.C. 8 510 by agreement between the
Trustee and the claimants. The subordinetion, while effectively digposng of the clam from the edtate's
perspective, begs the question of whether there was adebt a dl as of March 15, 2001. The Trustee has
not established that there was a debot owed to these limited partners under this agreement on March 15,
2001 (or &t any other time). The proof attached to these clamants proof of dam istoo minimd to
edablishthecdlam. Thelimited partners claim therefore cannot be counted as aliabilityfor purposes of
determining insolvency. See Zdler Aff. 120 (Clamants were not creditorsin March and April, 2001.
Debtors obligation was to issue stock, not debt).

4. The Claim of Linda Sdbak isNot Properly Consdered Either

The Trustee assartsin his supplementd affidavit that Linda Selbak held aclam on August 15,
2001 againg the Debtors for $3,500,000. That statement isincorrect. The Trugtee has ected to submit
asevidence of this statement, only acopy of aconfession of judgment provided pursuant to a Settlement
Agreement dated March 26, 1998. According to the proof of claim form, the purported judgment against
the Debtors was never filed. The Trustee does not provide ether the Settlement Agreement or the
subsequent amendment to that settlement agreement both of which are attached to Ms. Sdbak’ s proof of
clam (Clam No. 31) filed in these cases but rather has provided only a confession of judgment which
was superseded by a subsequent agreement. Defendants request that the court take judicia notice of the
complete Proof of Claim No. 31a copy of which is atached to the affidavit of Raph Mitchell filed

herewith. Proof of Claim No. 31 contains a Settlement Agreement dated March 26, 1998, asigned

8 Theback-up for thelimited partners claim (one paragraph) isextremely summary and should have drawn an objection

fromthe Trustee on that basisa one.
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confession of judgment dated March 27, 1998 and an Amendment to Settlement Agreement dated
November 3, 1998 (* Amendment”).

In addition, the Amendment refersto a Standstill Agreement which was not provided with the
proof of claim but which is provided with the affidavit of Raph Mitchell filed herewith. Either the
agreement provides that the Debtors had no further liability to Selbak other than sdlary and insurance, as
Zdler believes, or the agreements taken in the aggregate establish that the Debtors obligations were
secondary to and contingent upon failure of performance by Summa.  Either way, worst case, the Debtors
could be cdled upon to pay under the Amendment only if Summafailed to do so. Under the Standdtill
Agreement, the Debtors could be called upon to pay Selbak only after the First Union Bank debt had been
padinfull. Sotherearetwo separate contingencies that would need to be satisfied before the Debtors
could ever be cdled upon to pay Selbak. The question becomes whether these contingent ligbilitiescan
be considered for determining insolvency in March and April 2001 and if so what vaue must be placed
on the obligation.

Although contingent liahilities are included in determining whether a debtor is insolvent for
preference purposes, they cannot be included at face value. Matter of Xonics Photochemical, Inc, 841
F.2d 198, 200 (7th Cir.1988); Inre Serra Sed, Inc., 96 B.R. 275 (BAP9th Cir.1989). To include
contingent liahilities at full vaue would often render an entity insolvent as of the date the obligations were
assumed, which would cause an "absurd” result. Xonics, 841 F.2d a 199. Ingtead, the "liability must be
reduced to its present, or expected, vaue before a determination can be made whether the firm's assets
exceed itsliabilities” 1d. "To determine a contingent ligbility, one must discount it by the probability that
the contingency will occur and the liability will becomered.” Serra, 96 B.R. a 279. To determinethe
vaue of a contingent liability, the court should multiply the total debt guaranteed by the probability thet
the debtor will be required to fulfill the guarantee. Covey v. Commercial Nat'l Bank, 960 F.2d 657, 659

(7th Cir.1992). Contingent lighilities are uncertain and frequently never become actud liabilities. Xonics,
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841 F.2da 200. Herethe Trugtee has offered no evidence of the probability that the Debtors would
become liable determined as of the rlevant dates of March and April, 2001 but seeks Smply to lob the
damin & full face vaue. Asamatter of law, the dam inits full face value cannot be consdered in the
computation of insolvency and since thereis no other figure provided by the Trustee, the dlaim may not
be usd a dl in determining insolvency.

So which creditors claims remain? Of the 12 claims proposed by the Trustee, for the reasons
discussed above and summarized asto some clams on Exhibit A, only the following are properly

included in the solvency caculation:



Creditor Claim Amount Claim No.

Firg Union Bank $11,211,440.76 3
Dwight Lindquist $ 218,700.00 23
Mahoney & Hagberg $ 6750000 42
Jane Strom Trust $ 6216035 3
David Broberg $ 6148113 20
William Howard $ 46875.00 39
Internet Financid $ 3837055 43
Totd $11,706,527.79

Of the ligbilities asserted by the Trustee, only an aggregate of $11,706,527.79 are properly
counted. With the aggregate vaues of the properties between $16 - $18 million, there was aggregeate
equity in the propertiesin March and April of 2001 of between $4,293,472.21 and $6,293,472.21. The
Debtors were not insolvent and the Trustee has failed to prove, by undisputed facts, thet they were.

VI. The Earmarking Doctrine Predludes Avoidance

Even if the Trustee were able to establish insolvency and insder satus, which as discussed above
he has not and cannat, the earmarking doctrine gpplies on these facts and prevents recovery. The
earmarking doctrine has been described by the Eighth Circuit asfollows:

According to the eermarking doctrine, there is no avoidable trandfer of the debtor's property
interest when anew lender and a debtor agree to use loaned funds to pay a pecified antecedent
debt, the agreement'sterms are actualy performed, and the transaction viewed as awhole does
not diminish the debtor's estate. See McCuskey v. National Bank of Waterloo (In re Bohlen
Enters, Ltd.), 859 F.2d 561, 566 (8th Cir.1988). No avoidable transfer is made because the loaned
funds never become part of the debtor's property. Seeid. Instead, anew creditor merely stepsinto
the shoes of an old creditor. See Buckley v. Jeld-Wen, Inc. (Inre Interior Wood Prods. Co.), 986
F.2d 228, 231 (8th Cir.1993).

In re Heitkamp, 137 F.3d 1087, 1088 - 1089 (8" Cir. 1998).
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The transaction between the Trugt and the Debtorsviewed asawhole satisfies dl of the
requirements of the earmarking doctrine. The Trust loaned the $50,000 on a specific agreement by the
Debtors that the funds would be used soldly to cure defaultsin the First Union mortgage. First Union
held afirs mortgage on the Debtors red estate. The funds never went into or through the Debtors
hands. Instead the funds went directly to First Union viaacheck payable to Faegre & Benson, Firgt
Union's atorneys. The Debtors note to the Trust required repayment out of the proceeds of the expected
refinancing. In other words, just like the mortgage the $50,000 |oan reduced, the note required thet the
equity in the properties be used to repay the debt. The Debtors expected the refinancing to be
forthcoming. A letter of intent was dreedy in hand. Asabackstop, the note was due January 15, 2002,
three and ahdf months after the note date. When the refinancing did not materiaize, and an extenson
was sought, it was necessary to secure the debt with a mortgage because the proceeds of the refinancing
would not be available at that time to repay the debt. Overdl, the transaction viewed asawhole, asit
must be under the doctrine, the loan never became property of the estate and the Trust smply stepped
(paxtidly) into the shoes of Firgt Union  The earmarking doctrine prevents the avoidance of this
transaction.

VIl.  Conduson

The facts materia to theingder issue are not disouted and the court must conclude on these
undisputed materia factsthat neither the Trust nor Strom isan indder. Reaching that conclusion endsthe
case and there is no need for the court to trudge through the evidentiary issues surrounding the Sampson

affidavit and theissues of vauation or ded with the judicia estoppd question or the earmarking doctrine,



dthough Defendants prevail on theseissues aswdl. Summary judgment must be granted in Defendants

favor on the ingder issue and denied as to the Trustee on dl remaining issues.

Dated: October 13, 2004

LAPP, LIBRA, THOMSON,
STOEBNER & PUSCH, CHARTERED
/el Raph V. Mitchdll

Raph V. Mitchdll (#184639)

One Financid Plaza, Suite 2500

120 South Sixth Street

Minnegpolis, MN 55402

(612) 3385815

ATTORNEY SFOR DEFENDANTS




ANALYSSOF DISPUTED CLAIMSIN PARAGRAPH 3
OF TRUSTEE'SSUPPLEMENTAL AFFIDAVIT

Creditor Clam Amount Clam No. Trugtee' sObjection Result
on 01-33%45

Kathleen Zdler $ 155375 35 Claimant converted assets as “purported sdary’” and Clam disdlowed by Order of
“unauthorized management fees” received a 12/05/02, Mortgage Avoided and
preferentid mortgage. See Claim Objection of October | Judgment againgt creditor for
12,2002, $134,518.72 by Judgment entered May

6, 2003.

Mahoney & Hagberg $1,500,000 42 No congderation for mortgage, “improper conduct’ as | Settled with M&H received secured
atorneys, “conflict of interest;” “conspiracy to dam of $67,500 in full satisfaction of
defraud’ creditors, “breach of fidudiary duty.” See dl dams
Clam Objection of April 9, 2002 Claim objection
ultimately sued out as adversary proceeding seeking
avoidance of mortgage, disdlowance of daim or
eguitable subordination.

William Howard $ 193,300 39 No congderation for “purported obligation under the Initidly disdllowed by default. Order of
Promissory Note’ December 5, 2002. Mation to vacate

brought. Ultimately settled with
unsecured dlaim alowed at $46,875
Hinshaw & Culbertson $ 4391593 40 Debtors records show no services performed. Obyjection proceedings continued
indefinitely by Order of December 5,
2002

Rider, Bennett Law FHrm $ 3364112 45 Debtors' records show no services performed. Clam disdlowed by Order of
December 5, 2002,

Limited Partnersof Branerd | $3,275,000 41 Clam isfor damagesresulting from sdle of securities | Clam subordinated in its entirety by

Manor, Ltd. ubjectto 11 U.SC. §510. (Clam arosefrom Judgment entered April 3, 2003
requirement that Debtors isue preferred sock that was
never issued)

EXHIBIT 1




UNITED STATESBANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre Chapter 7

Carefree Living of America (Burnsville), Inc. Case No. 01-33545

Carefree Living of America (St. Cloud), Inc. 01-33546

Carefree Living of America (Brainerd), Inc. 01-33547
Debtors.

Brian F. Leonard, Trustee, ADV. No. 02-9117
Paintiff, AFFIDAVIT OF

V. KATHLEEN L. ZELLER

Jane L. Strom Revocable Trust,
Jane L. Strom, Trustee,

Defendants.

STATE OF MINNESOTA )
COUNTY OF HENNEPIN ; >

Y our affiant being first duly sworn on oath states as follows:

1 Prior to the bankruptcy of the Debtors, | was an officer and sole shareholder of
Summa Management Corp., a Delaware corporation (“Summa’). Summa isat least an 80%
shareholder of each of the Debtors. | was also the president of each of the Debtors. | have
personal knowledge of the facts herein and if called upon to testify thereto could do so
competently. | am over the age of 18 years.

2. The law firm of Mahoney & Hagberg provided legal services for the Debtors and

Summa at my request and under my direction Prior to my involvement with the Debtors, | dealt

more often with Steve Hagberg. After my involvement in about 1996, | dealt most often with



Mike Mahoney. Neither Steve Hagberg nor Mike Mahoney was ever an officer, director,
shareholder or person in control of any of the Debtors. Neither of them had check-signing
authority and neither could hire or fire the Debtors employees. Neither was involved in the day-
to-day operations of the Debtors businesses and neither received regular financial information
about the Debtors' operations. Neither attended board meetings. Neither Mike Mahoney nor
Steve Hagberg had any direct or indirect control over the Debtors. 1, and | aone, not my
husband or anyone else, made the decisions for the Debtors and Summa. My relationship with
Mahoney & Hagberg P.A. was that of attorney-client.

3. | did become friends with Steve Hagberg and Jane Strom over the years and we
would socialize together when | wasin Minnesota. Except for the loan from Jane Strom’ s trust,
my relationship with Jane Strom was strictly personal. | did not discuss details of the Debtors' or
my businesses with Jane Strom. | never authorized Steve Hagberg, or Mike Mahoney or any
other attorney to disclose attorney-client privileged communications or client secrets to anyone,
including Jane Strom and | believe that Steve Hagberg and Mike Mahoney respected client
confidences and communications. | have no knowledge that would even suggest that Steve
Hagberg inappropriately disclosed confidential information to Jane Strom.

4, The Debtors maintained their books and records on computers by persons with
current knowledge of the information being inputted and such informetion was inputted at or
near the time at which such information was obtained. Included in the Debtors books and
records are records as to the Debtors' liabilities, occupancy levels and revenue levels. It wasin
the ordinary course of the Debtors’ business to keep such records of liabilities, occupancy levels
and revenues and such records were maintained in such ordinary course. As president of the

Debtors, | was the ultimate custodian of these records and had final responsibility for their



maintenance, storage and accuracy. The Debtors business records were maintained under my
direct or indirect control. The information provided by the Debtors to the appraisers, information
provided to the accountants and information provided to the United States Trustee in the Chapter
11 case was al obtained from the business records regularly maintained in the course of the
Debtors business as provided above. To the best of my knowledge, the Debtors business
records, were accurate and complete as of the dates thereof. To the best of my knowledge, the
financial information in the appraisals, the accountants' compilations and the reports provided to
the United States Trustee were accurate and complete at the time and were assembled from the
business records of the Debtors. | adopt the statements made in the exhibits hereto regarding the
financial information of the Debtors as my direct testimony.

5. In late 1998, the Debtors obtained aggregate refinancing from First Union
National Bank of $11,500,000. Formal written appraisals of each of the three facilities owned by
the Debtors were prepared at that time for First Union by Tellatin, Louis & Andreas, Inc. from
Chesterfield, Missouri (“Tellatin). The Trustee was provided these appraisals. Tellatin valued
the Brainerd facility (70 units) as of June 30, 1998 at $3,700,000. Tellatin valued the St. Cloud
facility (70 units) as of June 30, 1998 at $4,300,000 and the Burnsville facility (95 units) as of
June 30, 1998 at $8,000,000 atotal of $16,000,000. | mention these values because they were
taken into account by me in providing my value in my capacity as the principal and officer of the
owners. A copy of the summary sheet of the three appraisals is attached hereto as Exhibit A.

6. | dso attach as Exhibit B, excerpts from the appraisals showing the number of
units, occupancy rates and annual revenues per occupied unit for each. | acknowledge that these

figures are accurate as of December 31, 1997 and adopt them as my direct testimony.



7. Theloan obligation to First Union fel into arrears in the summer of 2000 and the
Debtors lacked sufficient cash to cure the defaults. |1 came to Minnesota from my homein
Andorra to deal directly with this development. In August, 2000, | was able to raise $170,000,
part of the amount needed to cure the defaults, from alender called Internet Financial Services,
LLC. Theloan required a 25% loan fee and ahigh interest rate. Late in August | had dinner
with Steve Hagberg and Jane Strom and mentioned to them that the First Union loanwasin
default and that the Debtors needed an additional $50,000 to cure the loan default. | told Steve
Hagberg and Jane Strom that | had obtained part of the needed money. | told them about the
Internet Financial fee and the interest rate and indicated to them that | was willing to offer
similar terms for the last $50,000 to anyone who would put up the money.

8. The next day, Jane Strom offered to lend the money from her trust. The
understanding | reached with her was that the money would be used only to pay the default to
First Union (and in fact the check would be payable and delivered directly to Faegre & Benson,
attorneys for First Union) and that it would be repaid shortly from an expected loan refinancing
from Kinnard which had aready issued a letter of interest). The money was provided on August
30, 2000 and on September 1, 2000, | signed a note to the Strom Trust on behalf of the Debtors
which provided for a 25% loan fee (the same as Internet Financial) and interest at 22% per
annum (the same asInternet Financial). The note provided that it wasto be repaid immediately
upon refinancing or in any event on January 15, 2001 at the latest and regular payments were
required.

0. The Kinnard refinancing was not obtained and when the Strom Trust note was
becoming due, | asked her for an extension, since the refinancing of the real estate (from which

she was supposed to have been paid) did not materiaize. | offered her a mortgage on the real



estate, basically to put the Strom Trust into the same secured position as was the lender (First
Union) who had received the $50,000. | felt that the Debtors were no worse off in granting a
junior mortgage for funds used to reduce the senior mortgage and that the Debtors' position was
actually improved because the foreclosure had been staved off.

10. | signed a renewal note and three mortgages to Jane’ s trust on January 24, 2001
when | was in Minnesota. Copies of those three mortgages are attached as Exhibit C.
Subsequently, | returned to Europe. Apparently the three mortgages were not recorded because
at some point Steve Hagberg recognized that excess mortgage filing taxes could be avoided if |
would simply sign one mortgage and have copies recorded in the three counties. When |
returned to Minnesotain March, 2001, | corrected that issue by signing a replacement mortgage.
It is no coincidence that | signed other mortgages, including one to Mahoney & Hagberg at the
sametime. It was nearly impossible for me to obtain proper notarization of documents where |
lived in Europe. When | returned in March, 2001, | signed the documents that had accumul ated
for my signature since my last trip. | never told Jane Strom that | had also granted a mortgage to
Mahoney & Hagbergor to anyone else.

11.  Although the Debtors properties were all substantially occupied, the cash flow
demands were excessive and were not sufficient to pay all the obligations of the Debtors and
maintain the payments on the First Union mortgage after the first default had been cured. The
loan again fell into default later in 2001 and First Union again commenced a receivership action

12.  To prevent loss of the properties and to preserve the equity for the creditors, the
Debtors each filed voluntary Chapter 11 bankruptcy petitions on August 17, 2001. On
September 21, 2001, during the pendency of the Debtors Chapter 11 cases, as required by the

rules, | filed operating reports for each of the Debtors with the United States Trustee. Included



in these reports was arent roll for each of the three properties. A copy of these rent rolls asfiled
with the UST are attached as Exhibit D.

13. | provided the values of the three facilities for the bankruptcy schedules although
the schedules were signed by Vern Zeller 111, avice president of each of the Debtors. A copy of
the summary schedule sheets for each of the three Debtors is attached as Exhibit E. | valued the
real property of the Brainerd facility at $3,700,000 plus persona property of $159,978.15 for a
total of $3,859,978.15. | valued the real property of the Burnsville facility at $7,900,000 and the
personal property at $226,327.62 for atotal of $8,126,327.62. | valued the real property of the
St. Cloud facility at $4,300,000 and the personal property at $179,226.61 for atotal of
$4,479,226.61. Thetotal value of al of the property of $16,465,532.38. These values were
conservative and were based in part on the appraisals, and in part on the fact that the revenues
since the appraisals had been done had increased significantly.

14. In contrast to the revenues existing on the appraisal date, on thefiling date, the
scheduled annual revenue per occupied unit had increased significantly. | know from my
experience in owning and operating assisted living facilities, from the refinancing with First
Union and the attempts to obtain refinancing with other lenders that the value of assisted living
facilities is determined in large part by the levels of revenues and occupancy rates. As an officer
of the then owners of the three properties, it is my opinion that the fair market value of the three
facilities had increased significantly between June 1998 and August, 2001. The rents had
increased and the occupancy had remained relatively consistent with occupancy fluctuating in

the ordinary course of business.



15.  Asthe officer of the then owners of these three properties and based on the
analysis described above, it is my opinion that the aggregate fair market value of the three
facilitiesin March and April 2001 was between $16,000,000 and $18,000,000.

16.  The Debtors employed the outside CPA firm of Larson, Allen Weishair & Co.,
LLP., to provide compilations of the Debtors' financial condition. Those statements have been
provided to the Trustee. Copies of pertinent excerpts of the September 30, 2000 compilations
are attached hereto as Exhibit F. | believe that the liabilities listed in these compilations were
accurate as of the date made and | adopt them as my direct testimony.

17.  According to the bankruptcy schedules | filed for the three Debtors, the aggregate
liabilitiesfor each of the three Debtors on August 17, 2001 was $11,614,881.14. Based on these
figures and my personal knowledge of the financial condition of the Debtors, the aggregate
liabilities of the Debtorsin March and April, 2001 did not exceed $12,500,000.

18.  Considering the fair value of the three properties and the liabilities existing in
March and April, 2001, the Debtors aggregate assets at fair value exceeded its aggregate
liabilities by severa million dollars. It is my opinion that the Debtors were not insolvent at any
time before their bankruptcy filings.

19.  Anamendment to the agreement with Linda Selbak provided that the obligations
of the Debtors to Linda Selbak, originally secured by a confession of judgment, were transferred
to and assumed by Summa Management Inc. except for her salary and medical insurance and as
aresult these other obligations were no longer the responsibility of the Debtors.

20.  The agreement with the limited partners of Brainerd Manor, Ltd. reached in 1998
required the issuance of preferred stock is satisfaction of the debt owed to them. The preferred

stock was to be paid dividends and redeemed upon sale of the properties or five years whichever



occurred first. As of March and April 2001, the obligation to redeem not arisen and the Debtors
did not consider these partners to be creditors.

I, Kathleen L. Zeller verify under penalty of perjury that the facts in the foregoing
declaration are true and correct to the best of my knowledge, information and belief.

Further your affiant says not.

o) A

Katfleen L. ch]t;f

Subscribed and sworn to before me
this 12" day of October, 2004

~ JANETL PIPP

NOTARY PUBLIC - MINNESOTA




Tellatin. Louis & Andreas, Inc

3433 Conway Road
Suite 233
Chusteriieid. Missourt 63017
Teiephone: 314-330-0009
Facsimile: 314:330-0046

June 16, 1998

File |Reference: 983056

Quinn Antshel

Capitol Markets Officer

First Union National Bank

301 South College Street
Charlotte, North Carolina 28288

RE: Brainerd Manor
2723 East Oak Street '.
Brainerd (Crow Wing County), Minnesot
"As Is" Market Value Appraisal of the Business Enterprise
As of June 30, 1998

Dear Mr. Antshel:

In accordance with the signed engagement letter dated May 5, 1998 (shown as Exhibit A in this
report), we have appraised Brainerd Manor, a 70-unit assisted living facility.

The purpose of the appraisal is to estimate the "as is” market value of the business enterprise
including the fee simple interest in the real estate. A description of the property, together with
information providing a basis for estimates, is presented in the accompanying report. This
appraisal is subject to the definitions, assumptions, conditions and certification contained in the
attached report. We believe to have prepared this appraisal in compliance with the Code of
Professional Ethics, and the Uniform Standards of Professional Appraisal Practice of the Appraisal
Foundation; the Financial institutions Reform, Recovery, and Enforcement Att of 1989 (FIRREA);
and the appraisal guidelines of First Union National Bank.

It is our understanding that this appraisal is to be used for . This appraisallis not based upon a
requested minimum valuation, a specific valuation, or the approval of a loan.

A description of the property, together with information providing the basis of the estimates, is
presented in the accompanying self-contained report. In the course of our fieldwork, we have
determined that the appraised property has no natural, cultural, scientific or récreational value.

EXHIBIT

A

Trustee 01688



Appraisal Report -2- June 16, 1998

Based on the data, analyses and conclusions presented in the attached repoft, it is our opinion

that the "as is" market value of the business enterprise of the subject propefty, as of June 30,
1998, is:

THREE MILLION SEVEN HUNDRED THOUSAND DOLLAR$
$3,700,000

This report and its contents are intended solely for your information and pssistance for the
function stated previously, and should not be relied upon for any other purpose. Otherwise,
neither the whole nor any part of this appraisal or any reference thereto may [pe included in any
document, statement, appraisal, or circular without our explicit, prior written approval of the form
and context in which it appears.

The accompanying prospective financial analysis is based on estimates and assumptions
developed in' connection with the ‘appraisal. However, some assumptions inevitably will not
materialize, and unanticipated events and circumstances will occur. The actual results achieved
during the holding period will vary from our estimates and these variations may be material. We
have not been engaged to evaluate the effectiveness of management, and we fre not responsible
for management’s actions such as marketing efforts.

A copy of this report, together with the field data from which it was prepared, is retained in our
files. These data are available for your inspection upon request.

James K. Tellatin, MAl, is a Minnesota tertified appraiser who meets the appraisal standards
defined by the State Licensing Law. :

Respectfully submitted,

TELLATIN, LOUIS & ANUREAS, INC.

A by
% e ' _, ﬂeffrey DOEjj‘Ber

Trustee 01689



Tellatin. Louis & Andreas. Inc

mway Road
Suite 333
Chestertield, Missouri 63017
Teiephone: 314:330-0009
Facsimile: 313:330-0046

June 23, 1998

File Reference: 983058

Quinn Antshel

Capitol Markets Officer

First Union National Bank

301 South College Street
Charlotte, North Carolina 28288

RE: Carefree Living of Bumnsville
600 Nicollet Boulevard .
Burnsville (Dakota County), Minnesota
"As Is" Market Value Appraisal of the Business Enterprise
As of June 30, 1998

Dear Mr. Antshel:

In accordance with the signed engagement letter dated May 5 1998 (shown as Exhibit A in this
report), we have appraised Carefree Living of Burnsville, a 95-unit assisted livjng facility.

including the fee simpie interest in the real estate. A description of the property, together with
information providing a basis for estimates, is presented in the accompanying report. This
appraisal is subject to the definitions, assumptions, conditions and certification contained in the
attached report. We believe to have prepared this appraisal in compliange with the Code of
Professional Ethics, and the Uniform Standards of Professional Appraisal Pragtice of the &opraisal
Foundation; the Financial Institutions Reform, Recovery, and Enforcement Agt of 1988 (FIRRZA),

The purpose of the appraisal is to estimate the “as is" market value of the|business enterprise
and the appraisal guidelines of First Union National Bank.

It is our understanding that this appraisal s to be used for collateral valuation| This appraisalis not
based upon a requested minimum valuation, a specific valuation, or the apprgval of a loan.

A description of the property, together with information providing the basig of the estimates, is
presented in the accompanying self-contained report. In the course of our fieldwork, we have
determined that the appraised property has no natural, cultural, scientific or recreational value.

Trustee 01972



Appraisal Report

Based on the data, analyses and conclusions presented in the attached repo

that the "as is" market value of the business enterprise of the subject prope
1998, is:

EIGHT MILLION DOLLARS
$8,000,000
This repor‘E and its contents are intended solely for your information and

function stated previously, and should not be relied upon for any other p
neither the whole nor any part of this appraisal or any reference thereto may

document, statement, appraisal, or circular without our explicit, prior written af

and context in which it appears.

The accompanying prospective financial analysis is based on estimates
developed in connection with the appraisal. However, some assumptions
materialize, and unanticipated events and circumstances will occur. The actu
'during the holding period will vary from our.estimates and these variations m
have not been engaged to evaluate the effectiveness of management, and we
for management'’s actions such as marketing efforts.

A copy of this report, together with the field data from which it was prepared,

files. These data are available for your inspection upon request.

James K. Tellatin, MAI, is a Minnesota certified appraiser who meets the

June 23, 1998
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Tellatin. Louts & Andreas, Inc

i 3453 Coawar Roud

Sutte 233

Chesterticid. Missouri 63017
Teiephone: 314:350-0009
Facsimile: 314 330-0046

November 13, 1998

File R¢ference: 983057

Quinn Antshel

Capitol Markets Officer

First Union National Bank

301 South College Street
Charlotte, North Carolina 28288

RE: Carefree Living of St. Cloud
1225 Division Street .
St. Cloud (Benton County), Minnesota
"As Is" Market Value Appraisal of the Business Enterprise
As of June 30, 1998

Dear Mr. Antshel:

In accordance with the signed engagement ietter|dated May 5, 1998 (shown af Exhibit A in this
report), we have appraised Carefree Living of St. Cloud, a 70-unit assisted living[facility.

The purpose of the appraisal is to estimate the as is" market value of the bysiness enterprise
including the fee simple interest in the real estate. A descrption of the proparty, together with
information providing a basis for estimates, is|presented in the accompanying report. This
appraisal is subject to the definitions, assumptions, conditions and certification contained in the
attached report. We believe to have prepared this appraisal in compliance with the Code of
Professional Ethics, and the Uniform Standards of Professional Appraisal Practige of the Appraisal
Foundation; the Financial Institutions Reform, Recovery, and Enforcement Act gf 1989 (FIRREA);
and the appraisal guidelines of First Union National Bank.

It is our understanding that this appraisal is to be used for collateral evaluation.| This appraisal is
not based upon a requested minimum valuation, a specific valuation, or the apprpval of a loan.

A description of the property, together with information providing the basis of|the estimates, is
presented in the accompanying self-contained report. In the course of our figidwork, we have
determined that the appraised property has no natural, cuitural, scientific or recrgational value.

Trustee 01825



Appraisal Report -2- June 18, 1998

Based on the data, analyses and conclusions presented in the attached repori, it is our opinion

that the "as is" market value of the business enterprise of the subject property, as of June 30,
1998, is:

FOUR MILLION THREE HUNDRED THOUSAND DOLLARS
$4,300,000

This report and its contents are intended solely for your information and assistance for the
function stated previously, and should not be relied upon for any other pufpose. Otherwise,
neither the whole nor any part of this appraisal or any reference thereto may He included in any
document, statement, appraisal, or circular without our explicit, prior written approval of the form
and context in which it appears.

The accompanying prospective financial analysis is based on estimates bnd assumptions
developed in connection with the appraisal. However, some assumptions nevitably will not
materialize, and unaﬁticipated events and circumstances will occur. The actudl results achieved
during the holding period will vary from our estimates and these variations may be material. We
have not been engaged to evaluate the effectiveness of management, and we afe not responsible
for management’s actions such as marketing efforts.

A copy of this report, together with the field data from which it was prepared,|is retained in our
files. These data are available for your inspection upon request.

James K. Tellatin, MAI, is a Minnesota certified appraiser who meets the appraisal standards
defined by the State Licensing Law.

Respectfully submitted,

TELLATIN, LOUIS & 4 DREAS, INC.

/’/7 a\ﬂ ) %!%

Jeffrey D. Binder]

Trustee 01826



A SELF-CONTAINED
APPRAISAL REPORT OF

Brainerd Manor
2723 East Oak Street
Brainerd (Crow Wing County), Minnesota

Valuation Date
June 30, 1998

Prepared for
First Union National Bank

Appraised By
Tellatin, Louis & Andreas, Inc.
15455 Conway Road, Suite 355
Chesterfield, Missouri 63017
314-530-0009

Copyright 1998

EXHIBIT

B

Trustee 01686



Table H-1 Summary of Subject Census and Revenus Dats

Occupancy Data 31-Dec-96 31-Dec-87 31-Dec-98
Total Resident Days 24,650 24,364 25,000
Yotal Units 10 10 70
Available Residen| Days 25,550 25,550 25,550
Occupancy Rale 87 3% 954% 97.8%
Average Occupied Unil 68 a7 68
—--Tolal Revenues--—--..—- - e Per Occupied Unit-----—~--
Revenues By Payment Source 31-Dec-898 31-Dec-97 31-Dac-98 31-0ec-96  31-Oec-87 31-Dec-98
Rosident Rental Income $1,008,208 $1.112.608 $1,145,228 $ 18132 § 16668 § 16720
Double Ocaupancy income 0 0 1]
had 0 [ 0
Tolal Routine Palient Revenue $1,098.296 $1,112.606 $1,145,228 $ 16,132 § 18668 § 16720
Moals $4745 ¢ 38,162 $14641 0 LU | LT S | Hd
Beauty Shop 11,607 10,157 0 1 152
Miscellaneous (9.053) (3.104) 0 (132 [4T)
Bad Debt M M : — —_— —_—
Tolal Revenue from All Sources $1,105,505 $1,127.821 $1,159,860 11628 fleBed BIEGM
Summary of Subject Expense Dala
Tolal Exp Per Occupied Unil--—--— % Revenues.
Deparimental Expenses 31-Dec-98 31-Doc-97 31-Dec-96 31-Dec-98  31-Dec-97 11-Dec-08 31.00c-08  31-Doc-97 31:Dec.98
Genoral & Administative $1682,300 $199,140 $104.646 $2,385 $2.084 $2.842 14.7% 17.7% 16 8%
Management Fee 0 185.090 222,650 - 2173 3,251 0.0% 18.4% 19 2%
Markeling 4572 4,920 8,845 67 74 120 0.4% 04% 08%
Social Services & Activilles 4.485 4178 17.200 66 83 251 04% 0.4% 15%
Nursing - Home Heaith 4] 1,148 0 17 - 0.0% 0.1% 0 0%
Anciliary 0 0 0 - 0.0% 00% 0.0%
- Employee Bansfits & Taxes 0 0 o - 0.0% 00% 00%
Dietary 243,818 282,692 264,635 - 3,583 3,935 4,158 22.1% 23.3% 24.5%
teundeyiH koeping. 49,903 55,633 58,895 3 833 860 45% 4.9% 51%
Utitities 41,204 43976 57970 . 80% L322 B4 3% 3-8% 50%
Plant Operations 34,824 59.220 56,981 514 887 832 1% 5.3% 4.9%
Property Insurance 32,742 23922 15,261 461 358 223 3.0% 2.1% 13%
Property Taxes 20,625 30908 _ 31427 435 464 459 21% 27% 27%
Total Operaling Expensas $603.643 $870.922 $948,509 $ - 8866 § 13048 $13.848 54.8% 77.2% 818%
Toial ENeclive Gross Revenue $1,105,505 $1.127.820 $1,159.869 $ 18239 § 18806 $16.934 100.0% 100 0% 100 0%
Nel Operating Income $501.952 $258.899 $211356 § 7373 § 3640 $3,088 45.4% 228% 18 2%

[8LY( sSNL]

Tellatin, Louis & Andreas, Inc.

86



A SELF-CONTAINED
APPRAISAL REPORT OF

Carefree Living of Burnsville
600 Nicollet Blvd
Burnsville (Dakota County), Minnesota

Valuation Date
June 30, 1998

Prepared for
First Union National Bank

Appraised By
Tellatin, Louis & Andreas, Inc.
15455 Conway Road, Suite 355
Chesterfield, Missouri 63017
314-530-0009

Copyright 1998

Trustee 01971



Table H-1 Summary of Subject Census and Revenue Data

Occupancy Dala 31-Dec-68 31-Dec-97 31-Dec-98
Total Resident Days 23,178 33.093 33.215
Tolal Units 78 95 95
Available Residenl Days 27.831 34.875 34,675
Occupancy Rate 68.8% 85.4% 95.8%
Average Occupied Unit 51 91 81

~-Total Revenues - ~—--Per Occupied Unil-—-—

Revenues By Psyment Source 31-Dec-68 31-Dec-97 31-Dec-98 31-Dec-96 J1-Dec-87 31-Dec-58
Resident Rental Incormne $1,382,575 $1.811.708 $2,113,253 $ 26734 $ 21085 $ 23223
Double Occupancy income 2] 0 [1]

b [+] 0 0

Total Routine Patient Revenua $1362575 31911709  $2113253 § 26734 § 21085 § 23,223
Moaly $0 $1.811

Beauty Shop 14,702 21,460 90

Miscellaneous (1.581) {1.740) 3n

Bad Debt : : :

Tolal Ravenue from All Sources $1.375,776 $1.927.240 $2,134.577 $26,093 121,258 £23.457

* 1996 - Additon Compleled in Septernber to Raise Units from 70 1o 95

Summary of Subject Expense Data

Tolat Exp Por Occupled Unit- %R
Departmental Expenses 31-Dec-06 31-D0¢-97 31-Dec-98 31-Dec-96  31-Dec-97 31-Dec-88 1-Dec-98  31-Dec-07  JIi-Doc 8
Genersl & Administralive $230,401 $270,792 $368,804 $4.521 $2,987 $4.050 16.7% 14.1% 17.3%
Management Fee [ 189,600 243,333 . 2,092 2,674 0.0% 9.8% 114%
Markoling 12.502 11.087 18,530 247 122 04 0.9% 0 6% 09%
Socisl Services & Acvities 22,050 20519 14,053 PEL 228 154 1.8% 1.1% 07%
Nursing - Home Heaith 4778 3,512 0 4 39 - 0.3% 02% 00%
Anaillary 0 0 1] - - - 0.0% 00% 00%
Dietary 261,734 327,676 358,024 5135 3614 3004 18.0% 17.0% 16 8%
_iaundryHoysekeeping 81.638 57.058 68,178 1.200 620 749 45% 3.0% 32%
Utilites X s g 1107 408 164 41% 28% 33%
Piant Operations 41,988 45940 57,862 8el 507 634 32% 24% 2.7%
Property insurance 32,582 23,922 15,261 639 264 168 2.4% 1.2% 0r%
Property Taxes 49,912 17325 18402 879 853 862 3.6% 0% A%
Total Operaling Expenses $776,087 $1.082.662 $1.201,784. § 15227 § 11.04% $14,195 56 4% 56.2% 80.5%
Tolal Effective Grass Ravenue $1,375776 $1.027.249 $2.134,577 $ 28993 § 21256 $23.457 100 0% 100.0% 100 0%
Net Operaling Income $500,680 $844.587 $842.793 $ 11788 § 9.315 $0.281 43.6% 41 8% 30 5%

0L0Z0 233sna]

Tellatin, Louis & Andreas, Inc.
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Isble H-1 Summary of Subject Census and Revenus Data

Occupancy Dsia

Totsl Resident Days
Tolatl Unils

Available Resident Days
Occupancy Rale
Aveiage Ocaupled Unlit

Revenues By Paymen! Source
Resideni Rentat income
Doubie Occupancy income

ove

Toist Routine Patient Revenue

Moals

Beauty Shop
Misceliansous
Bad Debl

Tolal Revenue from All Sources

31-Oec-08 31-Dec-97 31-Dec-98

23755 25398 24,942
70 70 70
25,550 25,550 25.550
93 0% 99 4% 07 6%
o5 70 88

Tolsl Rrvanusg——-—

Y Dec08  31Dec.i? 11 -Dec. B8
$1.008 177 SVIETTBE 51390589
o i o

o (4] (]

TR AT §i2a7Te0 313

LER LA $2877 34,1814
8,374 $.497 0

(5.186) 627) ]

--Par Decuigsed Linll

11 Chac _tl! ﬂ u—:_:: o UE

11047 1T Ees 5 laﬂl.';

T 7041 F ITE4S § 1A 3aa

57 8 38 (]
08 19 -
(80) (9) -

31,114,072 $1,235,335 $1,204.850

$17.118 $17,153 $16.849

Depatmentsl Expenses
General & Administatve
Management Fee
Markoting
Social Services & Activites
Nursing - Home Hesith
Ancillary
Dielary
Laundry/Househeeping
Utilites

“PranTOpeTsiony ——————
Property Insurence
Property Taxes

Total Operssling Expenses

Tolal Effeclive Gross Revenue

Net Operating Income

Summary of Subject Expense Data

Tolal Exp Per Occupled Unit-- -~ % Revent -
3t.Dec-06 31.Dec-97 31-Dec-98 31-Dec-98  J1-Dec-97 31-Dec-98 31-Dec-96 3§-Dec-87 31-Dec-08
$174,980 $209.817 $277.288 $2.689 $3.015 $4,058 157% 170% 21 4%

0 166,850 182.500 - 2,198 2871 00% 135% 14 1%

3.627 3.204 t.716 58 48 25 0% 0% 0 1%
8872 0 17,200 108 - 252 06% 00% 1%

o] 0 0 00% 0 0% 00%

[} 0 1] 0 0% 00% 00%

210,702 212,889 241,435 3.237 3.058 3,53) 18 9% 17 2% 18 6%
15.27% 90,507 90.577 1.157 1,301 1,326 88% 73% T0%
44100 43233 30,433 ‘878’ 621 445 40% I5% 2 4%
— 3384 OAROR 70303 510 __559 1,020 3 0% I 1% 5 4%
krRLY 23922 15.261 503 344 223 29% 19% 12%
49,130 54100 54045 158 118 804 44% 44% 42%
$630.507 $843.540 $981655 § 9689 § 12123 $14,388 568 6% 68 3% 15 8%
$1.114.072 $1.235335 $1,204850 § 17118 § 17753 $18,949 100.0% 100 0% 100 0%
$481.475 $391.795 $313.194 $ 1420 8 562 $4,583 43.4% 3II% 242%

Tellatin, Louis & Andreas, Inc.
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(reserved for mortgage registry
tax payment data)

MORTGAGE REGISTRY TAX DUE HEREON:

(reserved for reco

ding data)

0 » S —

THIS INDENTURE, Made this 15th day of January 2001, between Care
America (Brainerd), Inc., a corporation under the laws of the sta
Mortgagor, and Jane L. Strom, Trustee, Mortgagee,

ree Living of
e of Delaware

U

WITNESSETH, That Mortgagor, in consideration of the sum of TEN D
to Mortgagor in hand paid by Mortgagee, the receipt whereof is he
acknowledged, does hereby convey unto Mortgagee, forever, real pPr
Crow Wing County, Minnesota, described as follows:

LLARS,
eby
perty in

—o RO

(SEE SCHEDULE A, ATTACHED HERETO)

together with all hereditaments and appurtenances belonging thereto (the
Property).

Mortgagee as follows: That Mortgagor is lawfully seized of the Property and

has good right to convey the same; that the Property is free frpm all

TO HAVE AND TO HOLD THE SAME, to Mortgagee forever. Mortgagor copenants with
encumbrances, except as follows:

NONE

that Mortgagee shall quietly enjoy and possess the same; and that Mortgagor
will warrant and defend the title to the same against all lawf claims not
hereinbefore specifically excepted.

PROVIDED, NEVERTHELESS, That if Mortgagor shall pay to Mortigagee the sum of
Sixty-Two Thousand, One Hundred and Sixty and 35/100 Dollars($62,160.35)
according to the terms of a promissory note of even date herewilth (the Note),
with interest at the rate provided in the Note, and shall rephy to Mortgagee,
at the times and with interest as specified, all sums advanced |in protecting
the lien of this Mortgage, in payment of taxes on the Property land assessments
payable therewith, insurance premiums covering buildings theredn, principal or
interest on any prior liens, expenses and attorney's fees hereijn provided for

Page | of 4
EXHIBIT
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and sums advanced for any other purpose authorized herein, and $hall keep and
perform all the covenants and agreements herein contained, then|this Mortgage
shall be null and void, and shall be released at Mortgagor's expense.

AND MORTGAGOR covenants with Mortgagee as follows

1 to pay the principal sum of money and interest as specified hn the Note;

2

to pay all taxes and assessments now due or that may hereaft
liens against the Property before penalty attaches thereto

to keep all buildings, improvements and fixtures now or late
or a part of the Property insured against loss by fire, ex
coverage perils, vandalism, malicious mischief and, if a P
boiler explosion, for at least the amount of $62,160.35
at all times while any amount remains unpaid under this Mo
of the buildings, improvements or fixtures are located in

designated flood prone area, and if flood insurance is ava
that area, Mortgagor shall procure and maintain flood insu
amourtts reasonably satisfactory to Mortgagee. Each insuran

shall contain a loss payable clause in favor of Mortgagee

rights and privileges customarily provided under the so-cal
mortgage clause. In the event of damage to the Property by
casualty, Mortgagor shall promptly give notice of such dam
Mortgagee and the insurance company. The insurance shall H

insurance company or companies licensed to do business in

Minnesota and acceptable to Mortgagee. The insurance polig
provide for not less than ten days written notice to Mortg
cancellation, non-renewal, termination, or change in coveq

Mortgagor shall deliver to Mortgagee a duplicate original
of such insurance policies;

to pay, when due, both principal and interest of all prior

o

tr become

r located on
kended
1icable, steam
rtgage. If any
g federally
ilable for
rance in

ce policy
affording all
lled standard
fire or other
age to

e issued by an
the State of
ies shall

agee before
age, and

or certificate

iens or

encumbrances, if any, and to keep the Property free and clear of all

other prior liens or encumbrances;

to commit or permit no waste on the Property and to keep it
repair;

to complete forthwith any imprdbements which may hereafter
of construction on the Property; and

in good

+e undexr course

to pay any other expenses and attorney's fees incurred by Mortgagee by

reason of litigation with any third party for the protect]

of this Mortgage.

In case of failure to pay said taxes and assessments, prior liel

encumbrances, expenses and attorney's fees as above specified,
said buildings, improvements, and fixtures and deliver the pol
aforesaid, Mortgagee may pay such taxes, assessments, prior 1li
and attorney's fees and interest thereon, or obtain such insur
sums so paid shall bear interest from the date of such payment
rate set forth in the Note, and shall be impressed as an addit
the Property and be immediately due and payable from Mortgagor

ton of the lien

hs or

or to insure
jcies as

Bns, expenses
pnce, and the
at the same
ional lien upon
to Mortgagee
of such

and . this Mortgage shall from date thereof secure the repayment
advances with interest.

In case of default in any of the foregoing covenants, Mortgagor| confers upon
the Mortgagee the option of declaring the unpaid balance of t Note and the
interest accrued thereon, together with all sums advanced hereunder,
immediately due and payable without notice, and hereby authorijzes and
empowers Mortgagee to foreclose this Mortgage by judicial prodeedings or to

Page 2 of 4
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sell the Property at public auction and convey the same to the

fee simple in accordance with the statute,

and out of the money

such sale to retain all sums secured hereby, with interest and
costs and charges of such foreclosure and the maximum attorney'

permitted by law,

which costs,

charges and fees Mortgagor agree

The terms of this Mortgage shall run with the Property and bind

hereto and their

IN TESTIMONY WHEREOF, Mortgagor has hereunto set its hand the day

successors in interest.

first above written.

STATE OF MINNESOTA

COUNTY OF HENNEPIN

MORTGAGOR

CAREFREE LIVING OF AMERICH
(BRAINERD),

By

INC.

Kaerlp

urchaser in
arising from

11 legal
fee

to pay.
the parties

and year

Its

PRES (pE~

Ss

The foregoing instrument was acknowledged before me this ﬂ—f’jd Y

of January,

America (Brainerxd),
the corporation.

: THIS INSTRUMENT WAS DRAFTED
: BY (NAME AND ADDRESS):

Mahoney & Hagberg
: A Professional Association
: 109 Bushaway Road
MN 55391

: Minneapolis,

2001, by Kathleen L. Zeller,

Inc.,

FAILURE TO RECORD OR FILE
MAY AFFECT THE PRIORITY OF

Page 3 of 4

(44,

President, of Carefree Living of A
a corporation under the laws of Delawarge, on behalf of

SIGHATURE/OF PERSOL
ACKNOWLEDGMEN

OTARIAL STAMP OR

i = NOTATY FUBLIG

e V7 Cemeition Erom
HW%M&WMM

THIS MORTGAGE

/ A
- z Ly 7] ﬁi

. “as TRACY LYN)

THIS MORTGAGE.
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Schedule A

Parcal 31

A1l of the Socutheast Quartar Northeast Quaxter (SE1/4 NE1/4), Section Thirty
(30}, Towmsahip Farty-fiva (45), Range Thirty (30), BXCEPT ac part therecf
platted ag "Parkdale Addition to the Clty of Brainardr;

AND ALSQ

Tota ana (1), Two (2), Pivae (B), 8ix (6}, Seven (7)., Eight {B8) and Nine (S):
AND the East Half of Lot Threa (£1/2 L3) of Parkdale Additipn to thae City of
Brainard, EXCERPT: Commsncing at the Scuthwsst corner of the SE1/4 KBLl/4.
gaction 30, Township 45, Range 30, thence North along the Weet boundary of said
€H1/4 NE1l/4 a distance of 704 feat more or less ta the pol of begipning, said
point of baginning being tha Northaeast corner of Rlock Thinty-six (36), Cuyuna
Range Addition to the City of Brainerd; thence North along paid Wost boundary &
distance of 617 faat, mora or ledda, to a point being the Xarthwest cornex af
said SE1/4 RE1/4; thance Eaat along the Korth boundary of gaid SE1/4 NEIL/4 a
distancae of 551.54 feat mare ar laad to a point being tha Houthwest corner of
Block 27 of Cuyunn Range Addition to the City of Brainerd; |thence in a
Southwasterly direction to thae paint of bagimming.

Baing ragilstered property as avidaoced by cextificata of TTtle No. 613536

Page 4 of 4
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(reserved for mortgage registry T
tax payment data) L

MORTGAGE REGISTRY TAX DUE HEREON: :

: (reserved for recording data)

THIS INDENTURE, Made this 15th day of January 2001, between Carefree Living of
America (Burnsville), Inc., a corporation under the laws of the state of

Delaware, Mortgagor, and Jane L. Strom, Trustee, Mortgagee,

WITNESSETH, That Mortgagor, in consideration of the sum of TEN LLARS,
to Mortgagor in hand paid by Mortgagee, the receipt whereof is hefeby
acknowledged, does hereby convey unto Mortgagee, forever, real prpperty in
Dakota County, Minnesota, described as follows:

SEE SCHEDULE A, ATTACHED HERETO)

together with all hereditaments and appurtenances belonging thereto (the
Property).

TO HAVE AND TO HOLD THE SAME, to Mortgagee forever. Mortgagor covenants with
Mortgagee as follows: That Mortgagor is lawfully seized of the [Property and
has good right to convey the same; that the Property is free from all
encumbrances, except as follows:

NONE

that Mortgagee shall quietly enjoy and possess the same; and that Mortgagor
will warrant and defend the title to the same against all lawfyl claims not
hereinbefore specifically excepted.

PROVIDED, NEVERTHELESS, That if Mortgagor shall pay to Mortgagee the sum of

Sixty-Two Thousand, One Hundred and Sixty and 35/100 Dollars($§42,160.35)
according to the terms of a promissory note of even date herewith (the Note),

with interest at the rate provided in the Note, and shall repay to Mortgagee,

at the times and with interest as specified, all sums advanced |in protecting

the lien of this Mortgage, in payment of taxes on the Property|and assessments
payable therewith, insurance premiums covering buildings thereg¢n, principal or

interest on any prior liens, expenses and attorney's fees herein provided for

Page 1 of 4
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and sums advanced for any other purpose authorized herein,
perform all the covenants and agreements herein contained,
shall be null and void,

and shall keep and
then|this Mortgage
and shall be released at Mortgagor's expense.

AND MORTGAGOR covenants with Mortgagee as follows:

to pay the principal sum of money and interest as specified #n the Note;

to keep all buildings,

liens against the Property before penalty attaches thereto

improvements and fixtures now or late
or a part of the Property insured against loss by fire, ex
coverage perils, vandalism, malicious mischief and, if app
boiler explosion, for at least the amount of $62,160.35

at all times while any amount remains unpaid under this Mo
of the buildings, improvements or fixtures are located in

designated flood prone area,
that area, Mortgagor shall procure and maintain flood insu
amounts reasonably satisfactory to Mortgagee. Each insuran
shall contain a loss payable clause in favor of Mortgagee

rights and privileges customarily provided under the so-ca
mortgage clause. In the event of damage to the Property by
casualty, Mortgagor shall promptly give notice of such da

Mortgagee and the insurance company. The insurance shall b
insurance company or companies licensed to do business in

Minnesota and acceptable to Mortgagee. The insurance policf

provide for not less than ten days written notice to Mortg

and if flood insurance is aval

to pay all taxes and assessments now due or that may hereaftTr become

located on
ended
icable, steam
tgage. If any
federally
lable for
ance in

e policy
ffording all
led standard
fire or other
ge to

issued by an
he State of
es shall
gee before

cancellation, non-renewal, termination, or change in coverpage, and

Mortgagor shall deliver to Mortgagee a duplicate original jor certificate
of such insurance policies;

to pay, when due, both principal and interest of all prior liens or
encumbrances, if any, and to keep the Property free and clear of all
other prior liens or encumbrances;

to commit or permit no waste on the Property and to keep it |in good
repair;

-

6. to complete forthwith any improvements which may hereafter he under course
of construction on the Property; and

to pay any other expenses and attorney's fees incurred by Mgrtgagee by

reason of litigation with any third party for the protection of the lien
of this Mortgage.

In case of failure to pay said taxes and assessments, prior liems or
encumbrances, expenses and attorney's fees as above specified, |[or to insure
said buildings, improvements, and fixtures and deliver the policies as
aforesaid, Mortgagee may pay such taxes, assessments, prior liens, expenses
and attorney's fees and interest thereon, or obtain such insurance, and the
sums so paid shall bear interest from the date of such payment|at the same
rate set forth in the Note, and shall be impressed as an additjonal lien upon
the Property and be immediately due and payable from Mortgagor| to Mortgagee
and this Mortgage shall from date thereof secure the repayment|of such
advances with interest.

In case of default in any of the foregoing covenants, Mortgagor|confers upon
the Mortgagee the option of declaring the unpaid balance of thp Note and the
interest accrued thereon, together with all sums advanced herepnder,
immediately due and payable without notice, and hereby authoripes and
empowers Mortgagee to foreclose this Mortgage by judicial procgedings or to

Page 2 of 4
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fee simple in accordance with the statute, and out of the moneys arising from
such sale to retain all sums secured hereby, with interest and all legal
costs and charges of such foreclosure and the maximum attorney's fee
permitted by law, which costs, charges and fees Mortgagor agrees to pay.

The terms of this Mortgage shall run with the Property and bind|the parties

sell the Property at public auction and convey the same to the purchaser in
hereto and their successors in interest.

IN TESTIMONY WHEREOF, Mortgagor has hereunto set its hand the da

and year
first above written.

CAREFREE LIVING OF AMERIC
(BURNSVILLE), INC.

MORTGAGOR T

Its FPres o T
STATE OF MINNESOTA
COUNTY OF HENNEPIN >
The foregoing instrument was acknowledged before me this ¥ y

of January, 2001, by Kathleen L. Zeller, President, of Carefree Liiving of A

America (Burnsville), Inc., a corporation under the laws of DelaWare, on behalf
of the corporation.

THIS INSTRUMENT WAS DRAFTED
BY (NAME AND ADDRESS):

Mahoney & Hagberg
A Professional Association

¢b?)f§%” o
109 Bushaway Road FERSON TAKING

Minneapolis, MN 55391 ACKNOWLEDGME T

: NOTARIAL STAMP OR SEAL

. £ ﬁiﬁhd&iﬂLﬁwﬂv AR, n
: 1-~‘:1-*, TRAGY LYNN POITRA

o= A NOTARY FLBLIC-MIMNNESOTA

1y Comminios B

g das. 10, 2005

FAILURE TO RECORD OR FILE THIS MORTGAGE
MAY AFFECT THE PRIORITY OF THIS MORTGAGE.

Page 3 of 4
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Schedule A

COUNTY OF DAKOTA-STATE OF MINNESOTA

Lot 1, Block 1, COPRERTAP IX
Baing Abstract land.

Knowa a8 600 Nicollet Boulavard, Burnaville, ¥innescta

Page 4 of 4
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(reserved for mortgage registry
tax payment data)

MORTGAGE REGISTRY TAX DUE HEREON:

THIS INDENTURE, Made this 15th day of January 2001, between Carefree Living of

America (St. Cloud), Inc., a corporation under the laws of the sthte of Delaware
Mortgagor, and Jane L. Strom, Trustee, Mortgagee,

WITNESSETH, That Mortgagor, in consideration of the sum of TEN DPLLARS,
to Mortgagor in hand paid by Mortgagee, the receipt whereof is hegeby
acknowledged, does hereby convey unto Mortgagee, forever, real prpperty in
Benton County, Minnesota, described as follows:

(SEE SCHEDULE A, ATTACHED HERETO)

-

together with all hereditaments and appurtenances belonging thereto (the
Property) .

TO HAVE AND TO HOLD THE SAME, to Mortgagee forever. Mortgagor covenants with
Mortgagee as follows: That Mortgagor is lawfully seized of the [Property and
has good right to convey the same; that the Property is free from all
encumbrances, except as follows:

NONE

that Mortgagee shall quietly enjoy and possess the same; and that Mortgagor
will warrant and defend the title to the same against all lawfyl claims not
hereinbefore specifically excepted.

PROVIDED, NEVERTHELESS, That if Mortgagor shall pay to Morfgagee the sum of
Sixty-Two Thousand, One Hundred and Sixty and 35/100 Dollars($62,160.35)
according to the terms of a promissory note of even date herewith (the Note),
with interest at the rate provided in the Note, and shall repay to Mortgagee,
at the times and with interest as specified, all sums advanced|in protecting
the lien of this Mortgage, in payment of taxes on the Property|and assessments
payable therewith, insurance premiums covering buildings there¢n, principal or
interest on any prior liens, expenses and attorney's fees herein provided for

Page 1 of 4
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and sums advanced for any other purpose authorized herein,
perform all the covenants and agreements herein contained,

and shall keep and
then |this Mortgage

shall be null and void,: and shall be released at Mortgagor's expense.

AND MORTGAGOR covenants with Mortgagee as follows

1. to pay the principal sum of money and interest as specified ﬂn the Note;
2 to pay all taxes and assessments now due or that may hereaftdr become
liens against the Property before penalty attaches thereto:;

3 to keep all buildings,

coverage perils, vandalism, malicious mischief and, if app
boiler explosion, for at least the amount of $62,160.35

at all times while any amount remains unpaid under this Mo
of the buildings, improvements or fixtures are located in
designated flood prone area, and if flood insurance is ava
that area, Mortgagor shall procure and maintain flood insu
amounts reasonably satisfactory to Mortgagee. Each insuran
shall contain a loss payable clause in favor of Mortgagee
rights and privileges customarily provided under the so-ca
mortgage clause. In the event of damage to the Property by
casualty, Mortgagor shall promptly give notice of such dam
Mortgagee and the insurance company. The insurance shall b
insurance company or companies licensed to do business in
Minnesota and acceptable to Mortgagee. The insurance polic
provide for not less than ten days written notice to Mortg
cancellation, non-renewal, termination, or change in cover
Mortgagor shall deliver to Mortgagee a duplicate original
of such insurance policies;

encumbrances, if any, and to keep the Property free and cl
other prior liens or encumbrances;

to pay, when due, both principal and interest of all prior lF

5 to commit or permit no waste on the Property and to keep it
repair;
6 to complete forthwith any improvements which may hereafter b

of construction on the Property; and

reason of litigation with any third party for the protecti
of this Mortgage.

In case of failure to pay said taxes and assessments, prior lie
encumbrances, expenses and attorney's fees as above specified,
said buildings, improvements, and fixtures and deliver the poli
aforesaid, Mortgagee may pay such taxes, assessments, prior 1li
and attorney's fees and interest thereon, or obtain such insur
sums so paid shall bear interest from the date of such payment
rate set forth in the Note, and shall be impressed as an additi
the Property and be immediately due and payable from Mortgagor
and this Mortgage shall from date thereof secure the repayment
advances with interest.

the Mortgagee the option of declaring the unpaid balance of th
interest accrued thereon, together with all sums advanced here
immediately due and payable without notice, and hereby authori

improvements and fixtures now or late
or a part of the Property insured against loss by fire, exflended

to pay any other expenses and attorney's fees incurred by MoF

located on

icable, steam
tgage. If any
federally
lable for
ance in
e policy
ffording all
led standard
fire or other
ge to
issued by an
he State of
es shall
gee before
ge, and
r certificate

ens or
ar of all

rn good

under course

tgagee by
n of the lien

S Oox

r to insure

cies as
ns,
nce,
at the same
onal lien upon
to Mortgagee
of such

expenses
and the

Note and the

nder,
es and

In case of default in any of the foregoing covenants, Mortgagoriconfers upon

empowers Mortgagee to foreclose this Mortgage by judicial proc
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sell the Property at public auction and convey the same to the|purchaser in
fee simple in accordance with the statute, and out of the moneys arising from
such sale to retain all sums secured hereby, with interest and|all legal
costs and charges of such foreclosure and the maximum attorneyls fee
permitted by law, which costs, charges and fees Mortgagor agrees to pay.

The terms of this Mortgage shall run with the Property and bindl the parties
hereto and their successors in interest.

IN TESTIMONY WHEREOF, Mortgagor has hereunto set its hand the d+y and year
first above written.

MORTGAGOR

CAREFREE LIVING OF AMERICA
(ST. CLOUD), INC.

BYM
V4

Its _ Presiper [

STATE OF MINNESOTA

SS.
COUNTY OF HENNEPIN

The foregoing instrument was acknowledged before me this ,2‘{% ay
of January, 2001, by Kathleen L. Zeller, President, of Carefree Living of A

America (St. Cloud), Inc., a corporation under the laws of Delaw re, on behalf of
the corporation.

: THIS INSTRUMENT WAS DRAFTED
: BY (NAME AND ADDRESS): Xf\ -
: ) ;
£ i I
Mahoney & Hagberg ( 4 52; 1~
: A Professional Association _}1sziéﬁg?g AN | b
: 108 Bushaway Road SIGH ¢

Minneapolis, MN 55391

IGHATUEEFOF PERSCH T
ACKNOWLEDGMENT

: NOTARTAL STAMP OR SEAL

AR AR

iz
Hﬁ;f:HPCYL?NN'GWHA
“-a'?-} WOTARY F'_'ELICrH‘HH ESOTA

'J- Uy Commcsion Exnires Jun, 31, 2508

es o0 ae
.

o oo 0s &

FAILURE TO RECORD OR FILE THIS MORTGAGE
MAY AFFECT THE PRIORITY OF THIS MORTGAGE.
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Schedule A

COUNTY OF BENTON-STATE OF MINNESOTA

All of Lot 3, and that part of Lot 4, Block 3, Eastemn Park Addition, City of St |Cloud. Benton County,
Minnesota. which lies westerly of a line 26.00 feet east of, as measured at a right angle 0 and parailel with
the west line of said Lot 4, and which lies northedy of that certain highway easement described in Book 28
of Miscellaneous on Page 420, according to the files of the Benton County Recodmlet.

Benton County, Minnesota :

Page 4 of 4
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376 844 538

Kathleen Zeller

25p

EXHIBIT

Trustee 00666
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United States Bankruptcy Court

District of Minnesota

Inre Carefree Living of America (Brainerd), Inc.

41-1813995

SUMMARY OF SCHEDULES

Case No. 01-3354
Chapter 11

AMOUNTS SCHEDULED
NAME OF SCHEDULE ATTACHED | yey oF SHEETS ASSETS LIABILITIES OTHER
{(YESMO)
; st
[ A~ Beal Property ; YES 1 |® 3,700.000.00 |4 } 28
| 8- PursonatPrserty YES 3.3 159.978.15 :
#
| € - Froparty Claimed x ;
_] As Exempl YES 1 E 55
| O - Creditars Helding s
Secured Claims YES 2 2.999,%F.ET
E - Cradilors Aodding Unsecurad L
Prigrity Claims TES 1 5 0.00
F - Credilors Helding Unsecured | g
Nonpriority Claims YES 10 633.084,33
G - Executery Contracts and
Unexplred Leases YES 1 } &
H - Codablors YES 1 hy
| = Current Income of
Individual Deblar(s) YES 0 0.00
J - Current Expendilures of
Individual Deblor(s) YES ] 0.00 _
Tolal Mumber of shedls 20 -:i
in ALL Schedules = ‘
[ b
Total Assals > |g 3,858,978.15 SR ¥

Toial Ligulities = 5

3,632,643.00

EXHIBIT

| E

Filed on _SEP 1 0 2001
Pa;rick G. De Wane, Clerk
By & . Deputy Glerk




United States Bankruptcy Court
District of Minnesota

Inre Carefree Living of America (Burnsville), Inc. Case No. 01-3354
41-1813993 Chapter 11

SUMMARY OF SCHEDULES

Individual Debloe(s)

AMOUNTS SCHEDULED
NAME OF SCHEDULE || ”*:Tr,gé"fﬂg]n NO. OF SHEETS ASSETS LIABILITIES]
A - Raal Property ; YES 1 |°® 7,300,000,00
B - Perscnal Property YES % 226.327.62
C = Proparty Claimed
An Exempl YES 1
| D - Credilors Hoiging |
Secured Claims YES | 1 5877, 147,86
E - Creditors Holding Unsecured -
Priority Claims YES | 0.00
F = Craditors Holding Unsecured v l
MNonprarty Claims E3
G - Executory Contracts and
|I Unexpirad Loases YES
| H - Cidehiors YES
| = Current Income of
| Individual Debiar(s) YES
‘ J - Current Expendilures of YES

Tolal Number of sheets
in ALL Schedulas *

Total Assals |$ 8,126,327.62

Total Ligbllites %

6,547,323.98

;.-I_ 'S_‘E__l_ﬂ'-———-_-_‘-
“l- ane, Clerk

epubjr Clerk




United States Bankruptcy Court
District of Minnesota

Inre Carefree Living of America (St. Cloud), Inc.

41-1813994

Case No. 01-33546
Chapter 11

SUMMARY OF SCHEDULES

Individual Debior(s)

Total Humber of sheels
in ALL Schedulas *

15

Tolal Assels  »

AMOUNTS SCHEDULED
ATTACHED o -
i ! HEETS ASSETS LIASILITIE
MAME OF SCHEDULE (YES/NO) NO, GF 3
Frdy =
A - Real Property YES 1 4,300.000.00
i |
8 - Persanal Propery YES | 3 179,226.61
& - Proparty Claimed
As Exampt TES 1
D - Creditors Holding |
i YES |
Secured Claims 2
E - Creditors Holding Unsacured
Pricrty Claims TS 1
F - Credilars Holding Unsecured
Monpriority Claims YES 9
G - Exaculory {:nniracts and YES 5
Unexpired Leases
H - Codablors YES 4
| = Currenl Incarme af
Individual Debior(s) YES 0
S o dilur [
J= Currant Expendilures o YES

Total Liabilites % | s 3,9911 i19,0?
L

1)

Filedon _SEP j 0 201t |
Palrick G De Wane, Clark
By_ 4 Deputy Clerk




T ASSETS

”_-,-sssssuns

SES

pREPAID EXFEN
REPLACE

FIXED ASSETS
LAND URE
pUTLDING & FT SMENT
FURNISHINGS & B
" pss A0 TED D

OTAL FIXED ASSETS

OTHER ASSETS

sﬂsssss”---
FINANCING COSTS
LESS AMDRTIZAKION

TOTAL OTHER AS

TOTAL ASSETS

EPRECIATION

SETS

(60,560-87)
1a,854.84
(15.92)
15'313,40
10’307.18
20'176.78
5,068.41

EXHIBIT

30,1‘\7

2,261,635-97

T

Truste

¢ 01467



CHRETRER LIV IHG

AHERICH 5:—1-'4::5_?_3-

PALANCE SHEET

CRAENT LIARTLITIES
L COORTS FR¢RELE
ACCRVED eayRoLL
J.Cl‘_?.l:'z'.'l:: 'IM:FL';"L"_.TI
pCERUED n--r.=_7|39:;—

P-i_“':'?-ﬂ_u" T‘_EC?ER‘ZY TAX

ACCRIER ShiES
ACTRUEE [HOOHME TAX
aTSIDENT

IREARNED RENTS

:‘AT_TP—I T1ES =T JOEET

URRENT

TOTAL CTRART 1::3\3:1’..11‘:55

LOWG TERH "_.‘I'..!..T.|'-_‘.'..1'1"_E.5-
-—--.-----1-------4-
1sT UNION MOR.':GBGE

LESS WATURITIES

£QUITY
comoN gTOCK
COMMON STOCK-PRR
PREFERRED srccx-amc
SPECIAL PaE?—aREO STOCK
PREFERRED STOCK-PAR
STOCK suascm?'r:css

oIVT LEMTS

CAPITAL

RETAINED S
com:wrsv CAPITAL FROI
commm‘m 1TAL TO

= 2000

oo TrATION EEPORTY

s —
o, oy
FeMT AT R RTATT
TERTITEVENTT
T~
r

Y

it N

248
33,422

566

339

88S

531,332
(35,974

185,057

389,011

1'25.'1‘.;1'

629

Trustec
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s

Qiizi=oT »
i e
\Ji IIT: 31,_ o
3 o J itar

casHE IN BANK 811
S azcsw‘m,s 510
PREPAID EXPENSES 705
ssmow-ﬁsm‘ REPLACE 280
ESCROW - msuam‘cz 11,838
ESCROW -~ RE TAX 104

ZNVENTORX—FOOD & SU??LIES 675

LAND Jag, 002
BUILDING & Exmmf-s ja21, 212
guR!USKINGS & EQUIW@W 145, 889
LESS AccummMEn DEPRECIATION (352,542

489
535.39)

227,954

Trustee 1544



CAREFREE LIVING OF AMERICA-BURNSVILLE
BALANCE SHEET
SEPTEMBER 130, 2000
(SEE ACCOUNTANT'S CCMPILATION REPORT)

LIABILITIES AND EQUITY

CURRENT LIABILITIES

ACCOUNTS PAYABLE i 100,571.95
ACCRUED PAYROLL ‘ R 11,365.90
ACCRUED VACATION 10,926.61
ACCRUED PAYROLL' TAXES (1,398.40)
ACCRUED INTEREST 39,651.63
ACCRUED PROPERTY TAX 123,647.88
ACCRUED SALES TAX 270.00
ACCRUED INCOME TAX 3,385.17
UNEARNED RESIDENT RENTS 26,348.00-
CURRENT MATURITIES LT/DEBT 67,735.00
TOTAL CURRENT LIABILITIES 382,50#.74

LONG TERM LIABILITIES

1ST UNION MORTGAGE 5,511,760.24
{LESS CURRENT MATURITIES (67,735.00)
NOTE PAYABLE/BROBERG-BRADLEY 16,700.95
L.T. LIABILITY-LID PART 190,785.00
TOTAL LONG TERM LIABILITIES 5,651,511.19
TOTAL LIABILITIES 6,034,014.93

EQUITY
COMMON STOCK ) 1,371,900.00
COMMON STOCK-PAR 160.00
PREFERRED STOCK-APIC 797,471.00
SPECIAL PREFERRED STOCK - 10.00
PREFERRED STOCK-PAR 80.00
STOCK SUBSCRIPTIONS (1.169,031.07)
DIVIDENDS (21,559.04)
CAPITAL 30,411.00
RETAINED EARNINGS (1,583,225.64)
CONTRIBUTED CAPITAL FROM A 25,857.00
CONTRIBUTED CAPITAL TO AFF (1,099,638.55)
CURRENT PERIOD PROFIT (LOSS) (140,362.24)

TOTAL EQUITY (1,785,03[.54)

TOTAL LIABILITIES AND EQUITY 4,245,97[:.39

Trustee 01545



CAREFREE LIVING CF AMERICA-ST. CLOUD

BALANCE

SEFTEMBER 30,

SECET

(S5 ACCOUNTANT'S COMPILATION REPORT)

CURRENT ASSETS
CASH IN BANK
ACCOUNTS RECEIVA\BLE
PREPAID EXPENSES
ESCROW-ASSET REPLACE
ESCROW - INSURANCE
ESCROW - RE TAX,
INVENTORY-FOOD & SUPPLIES

TOTAL CURRENT ASSETS

FIXED ASSETS i
LAND
BUILDING & FIXTURES
FURNISHINGS & EQUIPMENT

LESS ACCUMULATED DEPRECIATION

TOTAL FIXED ASSETS

OTHER ASSETS

FINANCING COSTS
LESS AMORTIZATION

TOTAL OTHER ASSETS

TOTAL ASSETS

77,274.08
45,057.19
(249.76)
16,328.57
11,155.76
28,430.80
6,278.91

185,000.00

2,081,584.00

103,215.62
(487,981.00)

156,481.78
(52,920.00)

184,275.55

1,881,81p.62

103,5

2,169,6

i
]

1.78

5.95

Trustee 01506



CAREFREE LIVING OF AMERICA-ST. CLOUD
BALANCE SHEET
SEPTEMBER 30, 2000 \.

(SEE ACCOUNTANT'S COMPILATION REP?&T)
£

& Pl
;oo
LIABILITIES AND EQUITY j
CURRENT LIABILITIES
ACCOUNTS PAYABLE ‘ 103,350,
ACCRUED PAYROLL : 21,163.18
ACCRUED VACATION 11,105.01
N
ACCRUED PAYROLL TAXES | 422.85
ACCRUED INTEREST i 21,577.83
ACCRUED PROPERTY TAX | 58,145.78
ACCRUED SALES TAX 252.00
ACCRUED INCOME ,TAX 8,391.40
UNEARNED RESIDENT RENTS 13,866.00
CURRENT MATURITIES LT/DEBT 40,507.00
TOTAL CURRENT LIABILITIES 278,78.50
LONG TERM LIABILITIES
1ST UNION MORTGAGE 2,999,934.89
LESS CURRENT MATURITIES (40,507.00)
NOTE PAYABLE/BROBERG-BRADLEY 16,701.03
L.T. LIABILITY-LTD PART 168,157.51
TOTAL LONG TERM LIABILITIES 3,144, 28/6.43
TOTAL LIABILITIES 3,423,0701.93

EQUITY

COMMON STOCK 1,479,200.00

COMMON STOCK-PAR 100.00
PREFERRED STOCK-APIC 702,753.00
SPECIAL PREFERRED STOCK 9.00
PREFERRED STOCK-PAR 70.00

STOCK SUBSCRIPTIONS (31,261,053.93)

DIVIDENDS (16,825.62)
CAPITAL 32,798.00
RETAINED EARNINGS (1,045,952.90)
CONTRIBUTED CAPITAL FROM A 24,463.00

CONTRIBUTED CAPITAL TO AFF
CURRENT PERIOD PROFIT (LOSS)

(1,081,955.86)
(87,720.67)

TOTAL EQUITY (1,253,4

|
!

TOTAL LIABILITIES AND EQUITY 2,169,6

ImzEmoazxE

5.98)

5.95

wamm

Trustee 01507



UNITED STATESBANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre Chapter 7
Carefree Living of America (Burnsville), Inc. CaseNo. 01-33545
Carefree Living of America(St. Cloud), Inc. 01-3346
Carefree Living of America (Brainerd), Inc. 01-3347
Debtors.
Brian F. Leonard, Trustee, ADV.No. 029117
Pantiff, AFFIDAVIT OF RALPH MITCHELL

V.

Jane L. Strom Revocable Trud,
Jane L. Strom, Trusteg,

Defendants.

STATE OF MINNESOTA )
COUNTY OF HENNEPIN ; N
Y our affiant being first duly sworn on oath states asfollows:

1 | am one of the atorneysfor the Defendantsin the above matter. | have persond
knowledge of the facts herein and if called upon to testify thereto could do so competently. | beievethese
facts to be undisputed.

2 Attached hereto as Exhibit A are the Trustee s answersto Defendants' Interrogetories.

3 Attached hereto as Exhibit B is acomplete copy of the Proof of Claim No. 31 filed by
atorney CassWell on behdf of LindaSmmons fka Linda Sdbak.
4. Pursuant to a subpoena, | obtained from Mr. Weil acopy of the Standdtill Agreement

referred to in the Amendment to Settlement Agreement. A copy is attached hereto as Exhibit C.



5. Further your affiant says not.

Ralph V. Mitchell

Subscribed and swom to before me
this 13™ day of October, 2004

JANET L. PIPP
NOTARY PUBLIC - MINNESOTA
My Commission Explr&s Jan. 31, 2005




UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Chapter 7

Carefree Living of America (Burnsville), Inc. Case No. 01-33545
Carefree Living of America (St. Cloud), Inc. 01-33546
Carefree Living of America (Brainerd), Inc. 01-33547

Debtors.
Brian F. Leonard, Trustee, ADV (Case No. 02-9117
Plaintiff,
V. PLAINTIFF'S ANSWERS TO DEFENDANTS'

FIRST SET OF INTERROGATORIES AND
REQUEST FOR PRODUCTION OF DOCUMENTS

Jane L. Strom Revocable Trust,
Jane L. Strom, Trustee, and

Jane L. Strom, individually,

Defendants.

TO: DEFENDANTS AND THEIR ATTORNEYS, RALPHV.MITCHELL, LAPP, LIBRA,
THOMSON, STOEBNER & PUSCH, CHARTERED, ONE FINANCIAL PLAZA,
SUITE 2500, 120 SOUTH SIXTH STREET, MINNEAPOLIS, SOTA 55402.
Pursuant to Rules 26 and 33 of the Federal Rules of Civil Prpcedure, Plaintiff

BrianF. Leonard ("Plaintiff") hereby submits his Answers and his attorneys subr#xit their objections

to Defendants' Interrogatories to Plaintiff.

Answers are made without in any way waiving or intending to waive, b\ut on the contrary,

intending to preserve and preserving:

EXHIBIT

A



1. All questions as to competence, relevance, materiality, privilege an~d admissibility in
evidence for any purpose, of the answer or subject matter thereof, in any subsequ#nt proceeding in,
or at the trial of, this or any other action;

2 The right to object to the use of any of said Answers, or subject maqter thereof, in any
subsequent proceeding in, or at the trial of, this or any other action;

3. The right to object on any ground at any time to a demand for ﬁ}.rther response to
these or any other interrogatories or other discovery procedures involving or rela#ing to the subject
matter of the interrogatories herein answered; and

4. The right at any time to revise, correct, add to, or clarify anjy of the answers
propounded herein.

Subject to these objections and without waiving the same, Plaintiff, fc*r his Answers to
Defendants' Interrogatories, Answer as follows:

INTERROGATORIES

INTERROGATORY NO. 1: Identify all persons providing answers to th#se interrogatories.

ANSWER: Brian F. Leonard, Trustee.

INTERROGATORY NO. 2: Identify all persons, by name, address abd relationship to
Debtors, that you believe to have knowledge of any of the facts relevant to the ‘allegations in the
complaint and for each summarize the knowledge you believe such person to hqve.

ANSWER:

Brian F. Leonard

Merle Sampson, 2020 East Hennepin Avenue, Suite 300, Minneapolis, MN 55413-2725.

Mr. Sampson has knowledge of the operations of the debtors, the value of the debtors' assets
and facilities and the financial statements generated by the debtors.

2-



Kathleen Zeller, address unknown, believed to be in the principality of Andorra. She has
knowledge of the operations of the debtors prior to January 4, 2002.

Steve Hagberg, Mike Mahoney, Mark Peery, and other attorneys, staff jand employees of
Mahoney & Hagberg. All of the foregoing have knowledge of the business operations of the
debtors and the debtors' affiliates.

Vern Zeller, address unknown, believed to be related to Kathleen Zeller, who has knowledge

of the operations of the Debtors prior to January 4, 2002, by virtue of being an employee
thereof.

INTERROGATORY NO. 3: Identify each and every witness you inten41 to call at trial and
for each summarize the testimony you expect such witness to provide.

ANSWER: Witnesses to be called for trial have not been determined, anLl will be disclosed
pursuant to pretrial orders of the court.

INTERROGATORY NO. 4: Identify each and every document you int}:nd to introduce at
trial.

ANSWER: Documents to be introduced at trial have not been detexﬂnined and will be
identified pursuant to pretrial orders of the court.

INTERROGATORY NO. 5: Identi:fy each and every debtor, afﬁliatf- of the debtor{s]
corporate manager of the debtor(s], and creditor of the debtor you claim Ma.boney & Hagberg
(M&H) simultaneously represented and state all facts and identify all document# that support your
contention that such simultaneous representations makes the Jane Strom Tru#t and Jane Strom
insiders.

ANSWER: Each of the debtors, Summa Management Company,

Kathleen Zeller,

Vern Zeller, Will Sellback, and all entities and individuals identified and named in the documents



filed in connection with the Proof of Claim filed by Mahoney & Hagberg in tﬁese cases, and in

connection with responses of Mahoney & Hagberg to the Trustee's objection to Fts claim.

INTERROGATORY NO. 6: Describe the relevant times as used in‘the phrase "at all
relevant times" in paragraph 3 of the Complaint.

ANSWER: The relevant times are from the date Kathleen Zeller and Su.r’nma Management
Inc. obtained control of the debtors to the present date.

INTERROGATORY NO. 7: Describe in detail all facts and identify %ll documents that
support your allégation that the Strom Trust advanced $50,000 to the law firm lTaegre & Benson.

ANSWER: See copy of check submitted as an exhibit to the Defe#dant’s motion for
dismissal of case.

INTERROGATORY NO. 8: List each and every payment by date, amo#nt, check number,

bank and account drawn, signatory and place of deposit, you contended were made by the debtor(s]

to the Strom Trust and identify each and every documents that supports your cc{ntention.

ANSWER: The Plaintiff bases his allegations with respect thereto on the bifference between
the Promissory Note No. 2 and the Proof of Claim filed by the Defendants, wl#ich taken together
reflect a reduction in the indebtedness of $20,000.00. The documents requested #e in the possession
of the Defendants and their counsel.

INTERROGATORY NO. 9: Identify all facts and documents that supﬁort your contention
that the debtors were insolvent for all purposes during the one year preceding tbe petition date.

ANSWER: Interviews with Merle Sampson, together with the fact that t\He debtors' facilities
were in foreclosure and the subject of receivership actions, and were being rjnismanaged by the

debtors' management.



INTERROGATORY NO. 10: Identify all persons who hav made estimates or appraisals
af ali for any fthe debtor[ property and for each identify the person making such estimate
appraisal, the date such estimate  appraisal made, the date which such property

alued and the dollar amount of such estimate  appraisal, broken down into such components
the person providing the estimate  appraisal may have made

ANSWER: Merl Sampson Mr Sampson is experienced uying and selling nursing

hom and health facilities. His opinions were formed during the time his company
Spectrum Community Health, Inc. hired by the Trustee for the management of the debtors'
faeilities.

INTERROGATORY NO. 11: tate all facts and identify all documents that reflect, refer

or relate in any way ta your contention that the trom Trust and Ji  Strom were insiders at all
relevant times.

ANSWER: The facts involved in the relationship nf Steve Hagberg and  ane Strom and the
relationship of Mahoney & Hagberg, and all of its attorneys and employees to the debtors,
Kathleen Zeller, Summa Management Company, and V. Zeller. Mahoney & Hagberg were
in' olved and were believed ton ha  controlled the Debtor and s transactions with its affiliates and
third parties, and had intimate detailed knowledge of the debtors financial condition and
transactions. Strom and Steve Hagberg also had and were privy to such knowledge, and thereby
were insiders as that term is used  the Bankruptey Court. Mahoney & Hagberg represented
affiliate known as Carefree Living of America (Minnetonka' Ine in extensive and protracted
litigation, Mahoney & Hagberg engineered the transfer of wnership and control of the Dehtars

from Will Selbak to Kathleen Zeller and Summa Management Company.
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INTERROGATORY NO. 12: Describe the relevant times as used ir{ the phrase "at all
relevant times" in paragraph 10 of the Complaint, state the date you contend th}: Strom Trust and
Jane Strom first became insiders and describe all facts and what event or evenﬂ[s] occurred on or
before such date to vest these Defendants with insider status.

ANSWER: See Answer to Interrogatory No. 11. The Defendants were i#siders at the same
time, and upon the same facts, that Steven Hagberg, Michael Mahoney, and Maboney & Hagberg,
P.A., were insiders of the Debtors.

INTERROGATORY NO. 13: Describe in detail and identify all docuhments that support
your contention that the Debtors received no consideration for the execution of 1+Iote 1, Note 2, and
the Mortgage.

ANSWER: The check paid by the Strom Trust to the law firm of Faegre Pc Benson does not
reflect that the Debtors received a benefit from that payment. To the extent that ¢e proceeds of said
check ultimately were received by First Union as a payment on the obligations o{aved by the Debtors
to First Union, then and to that extent, the Plaintiff would agree that considerati{m was received by
the Debtors for the execution of Note 1. However, information to that effect ha‘s not been suppled
by the Defendants in their Motion to Dismiss. The Plaintiff is unaware of any #ew value given in
exchange for the Mortgage.

INTERROGATORY NO. 14: Describe in detail what steps you too*( to verify that the
amounts claimed by First Union were accurate and state whether the steps you‘ took revealed that
$50,000 was paid to First Union by Faegre & Benson on or about September 1 P, 2000.

ANSWER: The undersigned does not understand what is meant by "steps you took to verify

that the amounts claimed by First Union were accurate”. The undersigned assumes that the question
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refers to the amounts owed by First Union under their mortgage and loan agreements with the
Debtors. The payoff to First Union on the sale of the Debtors’ facilities was in anj amount less than

the amount claimed by First Union. First Union was claiming approximately $12.3 million, and it

agreed to areduction of its payoff to $12.0 million, in order to facilitate the sale of ’the facilities. The
buyer in that transaction assumed the $12.0 million mortgage balance, and First U#lion’ s motivation
for reducing its payoff was the value of having a stable owner and proper m#nagement for the
facilities, on which First Union retained a $12.0 million mortgage.

INTERROGATORY NO. 15: Do you contend that the $50,000 cl'ﬁeck identified as
Exhibit D to Defendants' Memorandum in Support of Motion to Dismiss and for ‘Stay of Discovery
dated November 25, 2002 did not contain funds from an account owned by the Stﬁom Trust, was not
endorsed by Faegre & Benson and paid to First Union, or was not applied by First Union to the
debtor[s} mortgage[s]? If you do, describe in detéil each and‘every fact and identify each and every
document that supports such contention.

ANSWER: See Answer to Interrogatory No. 13.

INTERROGATORY NO. 16: Forall payments made and the Mortgag% at all times it was
recorded in the counties of Benton, Crow Wing and Dakota, describe in detail ali facts and identify
all documents that support your contention in paragraph 14 of the Complaint tlﬁat the Defendants
received more than they would have in a chapter 7, identifying all cash in the es*tate, the source of
such cash, all expenditures or anticipated expenditures from the estate (including‘attorneys' feesand
trustee fees), non-cash property of the estate remaining to be administered and +.he likely recovery

from any avoidance or turnover actions.



ANSWER: The Debtors substantially and considerably insol ent  the time the
mortgage was conveved by the Debtors to the Defendants. The val  ofth Debtors’ assets attha
time. was substantially less than the amounts wed tn First Union, Tntemet Financial and other
purported lienholders  the Debtors assets. Itis believed that the aggregate value of the Debtors

ts at the time of the transfer of the mortpage to the Defendants, was less than 2. milli
This valuation is based, in large part, upon the mismanagement of the Debtors facilities, and the
pavments made from the Debtors to Summa Management, Inc  and Kathleen Zeller which
contributed to the cash flow drain of the Debtors. In addition, the mortgage foreclasure and
receivership actions against the Debtors further exerted downward pressure on the val  of the
Debtors assets The bankruptcy estate has approximately $600,000 00 its bank accounts. The
Defendants can access the :laims filed against the estate  the Court”  hsitel

INTERROGATORY NO. 17: Describe in detail all facts and identify all documents that

support yourcontenti  thatthere existed  intent to hinder, delay ordefraud creditors, and identifv
which creditors intended to be hindered, delaved or defrauded.

ANSWER: Thefacts  identified and set forth and the plaintiffs responsiv. - memorandum
to the nlaintiff’ tion to dismiss in this case n summarv the Mortgage purportedly gi tothe
Defendants by the Debtor was part of  overall 'asset grab by Mahoney & Hagberg, A and th
Defendants, in order to hinder and delay gitimate creditors of the Debtors

INTERROGATORY NO. 18: Nescribe in detail all facts and identify all documents that
support your contention that the alleged transfers by the debtors were made without consideration

or reasonably equivalent value.



ANSWER: No new consideration was given by the Defendants for the transfer of the
Mortgage. The Defendants have failed to identify any such new consideration in their pleadings and
in their motion to dismiss.

INTERROGATORY NO. 19: Describe in detail all facts and identify #ll documents that
support your contention that the debtors were engaged in a business for which the remaining assets
of the debtors were unreasonably small in relation to the debtor's business or that the debtors
intended to incur or reasonably should have believed that the debtors would incur debts beyond the
debtor's ability tb pay as they became due.

ANSWER: The facts which support this contention are the facts surrounding the foregoing
actions, and receivership actions, to which the Debtors were subject, and the constant state of default

in which the Debtors were relative to their mortgage obligations and creditor|obligations. The

documents which support this contention are the Petition and Schedules filed by the Debtors,
together with the underlying records of the Debtors reflecting the amounts owegi to its creditors.

INTERROGATORY NO. 20: State whether you contend that the mortgages granted by

the debtors to First Union were not valid and enforceable liens in the debtor(s]| real property and
whether you contend that they are avoidable or invalid in any way.

ANSWER: The Plaintiff does not contend that the First Union Mortga%e were invalid or
unenforceable or avoidable.

INTERROGATORY NO. 21: Describe in detail all facts and identify b.ll documents that
reflect, refer or relate to the debtors' transaction[s] with Internet Financial.

ANSWER: Internet Financial apparently held a lien on the debtors' perso#al property assets,

based upon loan documents and UCC-1 filings made at the time the loan to the ]j)ebtors was made.

-9-



DOCUMENT REQUESTS

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, Plaintiff Hereby submits his
responses to the Request for Production of Documents. All documents produced ’perewith are made
without in any way waiving or intending to waive, but on the contrary, intendirﬁg to preserve and
preserving:

1 All questions as to competence, foundation, relevance, materia#ity, privilege and
admissibility in evidence for any purpose in any subsequent proceeding, or at thq trial of this or any
other action;

2. The right to object to the use of said documents or subject ma#er thereof, in any
subsequent proceeding or at the trial of this or any other action;

3 The right to object on any ground at any time to demand further anbwers or responses
to these or any other interrogatories or requests for production of documents br other discovery
procedures involving or relating to the documents produced herewith; and

4 The right at any time to revise, correct, add to, or supplemen.t the answers and

responses made herein.
Subject to the foregoing objections, Plaintiff hereby responds as follow#:
DOCUMENT REQUESTS
REQUEST NO. 1: All documents identified in your responses to Defebdants' First Set of

Interrogatories to Plaintiff or referred to by you in answering such interro gatori*es.

RESPONSE: The Plaintiff believes that Defendants have all documer*ts identified in his
responses to the Defendants' First Set of Interrogatories.

REQUEST NO. 2: All documents you expect to use as exhibits at tn'aF.

RESPONSE: All such documents will be produced pursuant to the coPrt's pretrial order.
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REQUEST NO. 3: All estimates or appraisals of value, formal or info*mal for any of the
debtor's real or personal property.

RESPONSE: The appraisals were made by, or on behalf of, First Uﬁion at the time it
initially placed its mortgage on the Debtors’ premises, and will be produced at‘a mutually agreed
time and place.

REQUEST NO. 4: All financial statements prepare by, or for, the debtbrs for all months,
quarterly and annually for the years 2000, 2001 and 2002.

RESPONSE: Such financial statements as are in the possession of tl#e undersigned are
available for inspection and copying at a mutually arranged time.

REQUEST NO. 5: All documents evidencing any contingent assets 4r liabilities of the
debtor existing at any time in the year 2002.

RESPONSE: The Plaintiff does not understand what Defendants mqan by "contingent
assets or liabilities". The Plaintiff will produce all documents in his possess#on relating to the
Debtors’ financial condition at a time and place to be mutually arranged.

AS TO OBJECTIONS:

LEONARD, O’BRIEN
WILFORD, SPENCER & GALE, LTD

-

Dated: March 4, 2003 By %

Attorneys for Plaintiff
100 South Fifth Street, Suite 1200

Minneapolis, Minnesota 55402-1216
(612) 332-1030

Dated: March 4, 2003 /? Q_;

BnanF L\.Oﬂdl‘d Trustee

@PFDesktop\::ODMA/GRPWISE/GWDMPLS.GWPOMPLS MPLSLIB1:102201.1
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FORM B10 (Official Form 10) (4/01)

United States Bankruptcy Court - District of Minnesota

Name of Debtor Case Number
Carefree Living of Amenca Burnswlle) Inc eta 01 33545 7

e

RECEIVED

Name of Creditor (Theperson or other enmy to whom the dbtor owes n ' Checkbox if you are awae that A 0 | DEE -6 AH IO: 06
money or property):

anyone else has filed a proof of

Linda Simmons fka Linda Selbak claim relating to your claim. J.S. BAN KRUP LY COURT
i Attach copy of statement giving ST JMN T
Name and address where notices should be sent: particulars.
Cass S. Weil, Esq.
Moss & Barnett [ Check box if you have never . Topes
4800 Wells Fargo Center received any notices from the ‘ b
90 South Seventh street bankruptcy court in this case.
Minneapolis, MN 55402 O Check box if the address differs sy
) from the address on the envelope
Telephone sumber: . (612) 381-8436 sent to you by the court. _ THIS SPALE 1S FOR COURT USE ONLY
Account or other number by which creditor identifies debtor:
Check here O replaces
if this claim P a previously filed claim dated:
. amends

1. Basis for Claim

[ Goods sold O Retiree benefits as defined in 11 U.S.C. § 1114(a)

O Services performed [0 Wages, salaries, and compensation (fill out below)

[0 Money loaned Your SS #:

0O Personal injury/wrongful death '

O Taxes Unpaid compensanon for services performed

B Other See attached from to

(date) (date)

2. Date debt was incurred: 3/26/98 3. If court judgment, date obtained:
4. Total Amount of Claim at Time Case Filed: $ 3,500,000.00

If all or part of your claim is secured or entitled to priority, also complete Item 5 or 6 below.

O Check this box if claim includes interest or other charges in addition to the principal amount of the clpim. Attach itemized
statement of all interest or additional charges. r.l

5. Secured Claim. 6. Unsecured Priority Claim.
I Check this box if your claim is secured by collateral (including | [J Check this box if you have an unsecured priority claim
aright of setof¥). Amount entitled to priority $ L
- Specify the priority of the claim:
Brief Description of Collateral: a Wages, salaries, or commissions (up to 4,650),* eamed within 90 days
[J Real Estate ] Motor Vehicle before filing of the bankruptcy petition or cessatior} of the debtéwbusiness,
O Other whichever is carlier- 11 U.S.C.§507(a)(3).

O Contributions to an employee benefit plan - 11 U.S|C.§507(a)(4).
O Up to $2,100° of deposits toward purchase, lcase, gr rental of property
or services for personal, family, or houschold use -[11 U.S.C.§507(a)(6).
] Alimony, maintenance, or support owed to a spousg, former spouse, or child
- 11 US.C.§507(a)(7).
O Taxesor penalties owed to gover tal units - 11 U.S.C.§507(a)(8).
Amount of arrearage and other charges at time case filed O otser - Specify applicable paragraph of 11 US.C.

included in secured claim, if any: § *Amounts are subject o adjusiment on 4/1/04 and,
! - ! Y: with respect to cases commenced on or afl

7. Credits: The amount of all payments on this claim has been credited and deducted for the purpose
of making this proof of claim.

8. Supporting Documents: Attach copies of supporting documents, such as promissory
notes, purchase orders, invoices, itemized statements of running accounts, contracts, court
judgments, mortgages, security agreements, and evidence of perfection of lien. DO NOT SEND
ORIGINAL DOCUMENTS. If the documents are not available, explain. [fthe
documents are voluminous, attach a summary.

9. Date-Stamped Copy: To receive an acknowledgment of the filing of your claim, enclose a
stamped, self-addressed envelope and copy of this proof of claim.

Date Sign and print the name and title, if any, of the creditor or other person authorized to file this

claim (attach copy of powerdf attorney, if a
December 4, 2001 / K/

Cass S. Weil, Atorney for Linda Simmons
Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both.

Value of Collateral: §

3 years thereafier

US.C. §§ 152

S =




EXHIBIT

i_#

AGREEMENT

This Agreement is entered into effective the g_é_{"’day of March, 1998 by and
among Summa Management, Inc., a Delaware corporation (“Summa”), Minnesota Home
Health Care, Inc, f/k/a Carefree Living Home Health Agency, In¢., a Minnesota
corporation, Carefree Living of America (Minnetonka), Inc., Carefree Living of America
(Bumnsville), Inc., Carefree Living of America (St. Cloud), Inc., and Carefree Living of
America (Brainerd), Inc., all Delaware corporations (collectively, the |“Entities”), and
Linda Marne Selbak (“Ms. Selbak™). s

WHEREAS, Ms. Selbak has been awarded certain rights and damages against
Wilnard L. Selbak, a/k/a Will Selbak, pursuant to the Amended Final Judgment of
Dissolution of Marriage entered by the Collier County Circuit Court, Florida (Case No.
95-2039-CA-01-HDH) (“Order”);

WHEREAS, the Entities and Summa, which is the majority shareholder of record
of each of the Entities wish to acquire ownership of all rights, title and interest Ms.
Selbak has arising out of the Order that affect any right, title, interests or assets affecting
the Entities, including stock ownership and voting rights in the Entities;

States District Court for Minnesota, Court File No. 97-902 PAM/IGL and Court File No.

WHEREAS, the Entities have brought suit against Ms. Selbak in the United
4-96-1239;

WHEREAS, Ms. Selbak denies that any such claims have merit jand has brought
a counterclaim against the Entities;

i

WHEREAS, the Entities and Ms. Selbak have agreed to amicablly resolve all of
their disputes;

WHEREAS, Ms. Selbak was an employee of some of the Entities and acquired
knowledge and information which could be used to compete with the Entities.

representations and warranties set forth herein the parties hereto do hereby agree and
covenant as follows:

NOW, THEREFORE, in consideration of the mutual covenan, agreements,
ARTICLE L
SETTLEMENT
1.1 Settlement. Subject to the terms and conditions set forth in |this Agreement

(“Agreement”), at the Closing, as defined in Paragraph 7.1, the Entities acting
jointly shall make the payments to Ms. Selbak as hereinafter provided in Article
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O, and Ms. Selbak shall irrevocably assign and convey to the Entities certain
rights, title, interests and claims arising out of the Order affecting the interests of

Wilnard L. Selbak as hereinafter provided in Article II, as a
settlement of all claims and as compromise of alleged losses
that Ms. Selbak and the Entities may have against each other.

ARTICLE IL

SETTLEMENT, PAYMENT AND RELEASE

Il and complete
d attorneys’ fees

Settlement Price. Subject to the terms and conditions set forth in this Agreement,

the Entities at the Closing shall: (a) pay Ms. Selbak $12,000;

(b) issue to Ms.

Selbak those shares of Special Preferred Stock of each of the Entities having the
rights, privileges, terms and conditions set forth in Paragraph 3.1(a) of this

Agreement, which number of shares is calculated as set out in Sc

hedule 2.1 of this

Agreement; and (c) on or before May 31, 1998, pay Ms. Selbak §10,250.

Covenant Not to Compete. Subject to the terms and conditions set forth in this
Agreement, the Entities shall pay to Ms. Selbak the sum of $10,000 payable on
the fifteenth (15™) day of each month commencing on April 15| 1998, until Ms.
Selbak’s death.. In consideration of such payments, Ms. Selbak shall not in any
way compete, directly or indirectly, with the business of the Entities in the State

of Minnesota or in any state or province in which the Entities ha
do any business. The Entities acknowledge and agree that in the
dies before March 15, 2008, the Entities shall continue to
payments otherwise due hereunder to Ms. Selbak’s heirs through|

ve any facility or
event Ms. Selbak
make the same
March 15, 2008.

Thereafter, the Entities shall have no further liability or obligation to Ms. Selbak’s

heirs.

Employment. Subject to the ferms and conditions set forth in this Agreement, the

Entities shall hire and retain Ms. Selbak as an employee
commencing at the Closing date and continuing until terminat

of the Entities
ed in accordance

with the terms of this Agreement to provide the Entities with such advice with
respect to such matters as she has knowledge and information or experience,
especially whatever knowledge she has with respect to matters provided to her by
Wilnard L. Selbak as founder of the Entities. In consideration of|such services the

Entities shall pay to Ms. Selbak the sum of $250 on the first
month. In addition, Ms. Selbak shall be entitled to the s

(1%) day of each
e group medical

benefits as the other employees of the Entities, provided Ms,| Selbak shall be
subject to such conditions and requirements of coverage as are|all employees of
the Entities. Ms. Selbak shall provide such advice as the Entities shall reasonably
request. The Entities may terminate this employment agreement only for cause
and cease making such payments, except that the obligation tg provide medical
insurance shall continue until July 30, 2011 or until Ms. Selbak is entitled to
receive Medicare benefits, whichever is later. Cause shall consist of a criminal
act by Ms. Selbak against the interests of the Entities.
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everance Payment Qption. The Entities shall have the right to
or lump sum payment to terminate all obligations to continue to
the sums due under the provisions of the Covenant Not

make a severance
make payment of
to Compete and

Employment paragraphs of this Agreement (Paragraphs 2.2 and 2.3). The Entities

have no right to terminate or limit their obligations to provide

medical insurance

as provided in Paragraph 2.3. Such severance payment shall be calculated using
the actuarial tables set out in Volume 43 of Minnesota Statutes |Annotated, which
currently indicate a life expectancy for Ms. Selbak of 31.2 years. The severance

payment shall be calculated by computing the present value
payments of $10,250 per month over the actuarially determined
M:s. Selbak taken from the actuanal tables described above. Th

of the stream of
remaining life of
e discount rate to

be used shall be six percent (6%). The present value of the stream of monthly

payments of $10,250 over Ms. Selbak’s actuarially determined
currently approximately $1,733,200. Such actuarial value wi
discount rate based upon the actuarial tables mentioned above.

Power of Attorney.
Ms.

appointing the Entities, or their agents and representatives,

remaining life is
1 decrease at the

Subject to the terms and conditions hereof, at the Closing
Selbak shall execute and deliver to the Entities a power-of-attorney

attorney-in-fact

with full authority to act on her behalf with respect to the enforcement of the

rights that she assigned to the Entities under this Agreement, i
limited to, the enforcement of all rights, title, and interest Ms. S

cluding, but not
lbak has assigned

to the Entities arising out of the Order that affect any right, title, interest or asset

of the Entities, including stock ownership and voting rights.

Release and Dismissal. In consideration of payment of the payments provided in
Paragraph 2.3 and upon fulfillment of the other conditions of Clpsing, the Entities

and Ms. Selbak shall agree to the following releases:

()  Without admitting liability, the Entities on behalf of

agents, representatives, officers, shareholders, employ

themselves, their
ees, subsidiaries,

affiliates, predecessors, successors and assigns, do hereby release and
forever discharge Ms. Selbak, her agents, representatives, officers,
shareholders, employees, subsidiaries, affiliates, predegessor, successors

and assigns from any and all claims, counterclaims, cro

ssclaims, actions,

causes, causes of action, administrative claims, claims of interest,

liquidated or punitive damages, attorneys’ fees, costs a
individual and class action claims, and demands of any
which could have been asserted by the Entities, in conj
claims in the United States District Court of Min

Minnesota Home Health Care, Inc. et al. v. Iinda Marie

nd disbursements,
kind whatsoever
nection with their
hesota, captioned

 Selbak, and filed

as Civil Number 97-902 (PAM/JGL), and Minnesota Home Health Care,

Inc. _v. Emeritus Corporation and Linda Marie Sel
Number 4-96-1239 (JMR/FLN), and in connection with
the execution of this Agreement, or any claim whetht

bak, filed as Civil
the Order, prior to
er arising in tort,
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(b)

contract or by statute, whether known, suspected or unknown, arising in
law or in'equity and however originating or existing from the beginning of

time to the date of the execution of this Agreement.

Without admitting liability, Ms. Selbak on behalf of herself, her agents,

representatives, officers, shareholders, employees, subsi
predecessors, successors and assigns, does hereby rel

diaries, affiliates,
sase and forever

discharge the Entities, their agents, representatives, officers, shareholders,
employees, subsidiaries, affiliates, predecessor, successors and assigns

from any and all claims, counterclaims, crossclaims,

actions, causes,

causes of action, administrative claims, claims of interest, liquidated or
punitive damages, attorneys’ fees, costs and disbursemerlls, individual and

class action claims, and demands of any kind whatso

ver which could

have been asserted by Ms. Selbak, in connection with her counterclaims in

the United States District Court of Minnesota, captioned

Health Care _Inc. et al. v. Linda Marie Selbak, and filed
97-902 (PAM/JGL), and Minn
Emeritus Corporation and Lin

Marni lbak, filed as

Minnesota Home
as Civil Number

Ith Care, Inc. et al v.

Civil Number 4-

96-1239 (JMR/FLN), prior to the execution of this Agreement, or any

claim whether arising in tort, contract or by statute,
suspected or unknownr, arising in law or in equity and ho
or existing from the beginning of time to the date of the

Agreement.
Immediately following the Closing, Ms. Selbak shall

whether known,
wever originating
execution of this

dismiss without

prejudice her pending actions against the Entities in the case of Minnesota

Home Health In _v. Linda Marie ,in

District Court for Minnesota, Court File No. 97-902

the United States
PAM/IGL, and

Minnesota Home Health Care, Inc. et al. v. Emeritus| Corporation and

Linda Marje Selbak filed as Civil Number 4-96-1239

(JMR/FLN), and

her petition for the appointment of a receiver of Wilnard L. Selbak.

Immediately following the Closing, the Entities shall

dismiss without

prejudice their pending action against Ms. Selbak in the ¢ase of Minnesota
Home Health Care, Inc._et al. v. Linda Marie Selbak et |al., in the United
States District Court, Court File No. 97-903 PAM/JGL and Minnesota

Home Health Care Inc. et al._v. Emeritus Corporation

and Linda Marie

Selbak, filed as Civil Number 4-96-1239 (JMR/FLN). These actions may
be commenced again by either party hereto in the event of default and

termination of this Agreement.

Collateral for Payment. In order to secure payment of the dbligations of the
Entities to Ms. Selbak under this Agreement, the Entities hereby
best efforts to grant Ms. Selbak a security interest in the assets
well as a mortgage on the real property interests of the Entities.
execute an assignment of the proceeds from any sale of the assets of the Entities,
all subject to all existing liens and encumbrances. The Entities may refuse to take

agree to use their
of the Entities as
The Entities wili




any action to grant such protection to Ms. Selbak in the event that any principal
lender or lien holder refuses to permit such encumbrances. However, the Entities
are aware of no impediment to the execution and recording of the assignment of
proceeds contemplated in this paragraph.. Ms. Selbak acknowledges that it is
desirous or may be advantageous to the Entities to refinance the existing

financing, liens and encumbrances and acknowledges and agree
she may have under any security interest, mortgage or assij
subordinate to the interests of any financing or refinancing by 1
primarily for debt repayment or working capital of the Entities u
twenty five percent (125%) of the amount of existing indebt
amounts to which Ms. Selbak may agree upon a showing by
reasonable need for working capital. Ms. Selbak agrees to exex
document reasonably necessary to carry out the intention of ti
subordinate in the future at the reasonable request of the Entities.

Acknowledgment Regarding Subsequent Discovery. Ms.

acknowledges that she might discover facts in addition to or d
those which she knows of or believes to be true and that it is

s that any rights
gnment shall be
the Entities used
p to one hundred
edness plus any
the Entities of a
cute and file any
his agreement to

Selbak hereby
fferent from the
her intention, in

return for the rights provided by this Agreement to fully, finally and forever settle

and release any and all claims against the Entities, known or unk
or unsuspected, contingent or noncontingent, whether concealed
now exist, may hereafter exist, or may heretofore have existed,

b

mown, suspected
or hidden which
ithout regard to

the subsequent discovery of existence of such different or additional facts.

Prior Notice of Sale or Reorganization. The Entities and Sumt

ma shall not sell

any or all of their assets or make any change in their capital organizational

structures or issue any unissued (as of the date of closing) stock
than ten (10) days prior written notice to Ms. Selbak. The Ent
agree that they will not make any such sale, change or issuance
change or issuance is for a legitimate business purpose and does
jeopardize Ms. Selbak’s rights under this Agreement.

ARTICLE IIL

ENTITIES’ REPRESENTATIONS, WARRANTIES, AND CO

without not less
ities and Summa
unless such sale,
not unreasonably

VENANTS

Representations and Warranties: The Entities represent and w4nmt as set forth

below in this Paragraph 3.1.
(2)

Designation and Issuance of Preferred Stock. The Entitiés within ten (10)

days of approval of the Settlement Agreement with the Limited Partners, a
copy of which has been provided to Ms. Selbak, but in no event no later

than ninety (90) days after closing shall create and de

ignate a variable

The creation and
)>e by corporate
tached hereto as
shall be issued by

rate, cumnulative, non-voting Special Preferred Stock.

designation of the Special Preferred Stock shall b
resolutions of the Entities substantially in the form at
Exhibit 3.1. The shares of such Special Preferred Stock ¢




(b)

©

(d)

each Entity in such numbers of shares as shall be cquTl to five percent

(5%) of the then to be outstanding shares of capital stock

The Special Preferred Stock shall be nonvoting except v
Default, as defined in Section 3.3, continuing for more
days. In the case of a default continuing for more than

of each Entity.

inder an Event of
than ninety (90)
ninety (90) days,

the Special Preferred Stock shall become voting stock entitling the holder

thereof to one vote on all matters submitted to a vof
stockholders. The Preferred Stock will provide Ms. Selb
to receive in the aggregate five percent (5%) of all amoy
shareholders as a result of any liquidation or sale of an ]
to any other payments to which she is entitled pursuant t¢
In the event an Entity is liquidated or sold, and if in conjt
sale or liquidation the Entities elect to exercise their se
option set forth in Paragraph 2.4, Ms. Selbak will rec
(5%) of the shareholder distribution proceeds of such liqu
addition to the severance payment amount.

Organization and Good Standing; Qualification. Each o

Summa is a corporation duly organized, validly exist

e of an Entity’s
ak with the right
nts distributed to
Entity in addition
» this Agreement.
inction with such
verance payment
eive five percent
lidation or sale in

f the Entities and
ng and in good

standing under the laws of its state of incorporation, with all requisite

corporate power and authority to camry on the busines
engaged, to own properties it owns, to execute and delive
and to consummate the transactions contemplated hereby,

s in which it is
r this Agreement

Authorization and Validity. The execution, delivery and performance of
the Entities and Summa of this Agreement and other agreements

contemplated hereby to which each Entity and Summa is or will be a
party, and the consummation by each Entity and | Summa of the
transactions contemplated hereby and thereby, have been duly authorized
by proper corporate action of each Entity and Summa. | This Agreement
has been, and each other agreement contemplated hereby to which each

Entity and Summa is or will be a party will as of the Clos
executed and delivered by each Entity and Summa and ¢
constitute the legal, valid and binding obligation of
Summa, enforceable against each Entity and Summa in
its terms, except as may be limited by applicable bankry
or similar laws affecting creditors’ rights generally
principles of equity and public policy that affect
agreements in general.

Capitalization. The authorized capital stock of Cal

ing Date be, duly
tonstitutes or will
each Entity and
accordance with
ptcy, insolvency,
and subject to
enforceability of

refree Living of

America (Brainerd), Inc., Carefree Living of America (Burnsville), Inc.,
and Carefree Living of America (St. Cloud), Ing., all Delaware

Corporations, consists of for each entity: (i) 9,000 share

of Class A non-

voting common stock, par value $.01 per share, of which 9,000 shares are
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(e)

®

(®

Covenants. Unless waived in writing by Ms. Selbak, as long as any
Preferred Stock remain outstanding, the Entities shall:

(2)

issued and outstanding; and (i) 1,000 shares of Class B| voting common
stock, par value $.01 per share, of which 1,000 shares are issued and
outstanding. The authorized capital stock of Carefree Living of America
(Minnetonka), Inc., a Delaware Corporation, consists of: (i) 10,000 shares
of common stock, par value $.01, of which 10,000 shares are issued and
outstanding; and (ii) 180 shares of preferred stock, pan value $.01 per
share, of which no shares are issued and outstanding. | The authorized
capital stock of Minnesota Home Health Care, Inc, a Minnesota
corporation, consists of 5,000 shares of common stock, par value $.01 per
share, of which 500 shares are issued and outstanding. All of the issued
and outstanding shares of capital stock of the Entities is |duly authorized,
validly issued, fully paid and nonassessable.

Carefree Living of America (Brainerd), Inc., Carefree Living of America
(Burnsville), Inc., and Carefree Living of America (St. Cloud), Inc. shall
amend their certificates of incorporation to authorize each|to have 100,000
shares of variable rate, cumulative, non-voting, convertible, preferred
stock, par value $.01, of which 27,500 of those shares shall be issued and
distributed among Carefree Living of Bumsville, Ltd., Brainerd Manor,
Ltd., and St. Cloud Manor, Ltd., all Minnesota limited partnerships, upon
closing of a final settiement agreement.

Accuracy of Records Furnished. Any records furnished to Ms. Selbak by the
Entities and Summa in connection with the transactions contemplated hereby
are materially accurate and complete to the best of the Entities knowledge.

Statements Regarding Future Financial Condition. Notwithstanding anything

in this Agreement to the contrary, the Entities and Summa make no warranty
or representation, express or implied, with respect to the future financial
condition or future results of operations, or the future assets or liabilities of
the Entities. Nothing in this Agreement, however, will be donstrued to limit
or otherwise qualify the effectiveness of the representations made in this
Agreement.

Representations True at Closing. All representations made by the Entities
and Summa in this Article I will be true on the Closing Date.

shares of Special

Financial Statements and Review. The Entities shall provide Ms. Selbak

with copies of whatever annual financial statements are [prepared by the
Entities on an annual basis within ninety (90) days of the Entities year-end.
Such Financial Statements shall be deemed confidential gnd shall not be
disseminated by Ms. Selbak to anyone other than her lawyers and
accountants except pursuant to court order. The Entitie§ shall grant Ms.



()

(c)

(d)

Selbak or her lawyers at any reasonable time and place access to the Entities’

financial books and records for her review for purposes of
Entities full and complete compliance with the terms and <
Agreement. If an Event of Default (as defined below) occ

determining the
bnditions of this
urs, Ms. Selbak

and her agent shall have the right to inspect the financial records of the

Entities upon forty-eight (48) hours notice.

Confession of Judgment. Subject to the terms and conditjons set forth in
this Agreement, the Entities and Summa shall execute and deliver 10 Ms.
Selbak Confessions of Judgment, substantially in the form|attached hereto

as Exhibit 3.2(b), that may be filed by Ms. Selbak in
Default, as defined in Section 3.3, or failure to provide in
under this Article III that continues for more than ninety
receipt of written notice, except that a Confession of J
Summa shall only be filed if an assignment of rights of th
Paragraph 5.2 actually occurs. The Confessions of Judgme

e Event of a
ance required
(90) days from
gment against
Entities under
nt shall provide

for acceleration of the entire balance under the Agreement, without

discount, as well as collection costs and reasonable
incurred in enforcing Ms. Selbak’s rights under the
Judgment. :

attorneys’ fees

Confessions of

Notices. As soon as practicable, the Entities and S a, only if an
assignment of rights of the Entities under Paragraph 5.2 actually occurs, shall
give notice to Ms. Selbak and to Moss & Barnett as counsel to Ms. Selbak
of:

(1) The commencement of any litigation against Entity and/or
Summa involving claimed damages in excess of $49,999 or relating
to the transactions contemplated by this Agreement;

2) The commencement of any material arbitration ¢r governmental
proceeding or investigation not previously disclose%hto Ms, Selbak
which has been instituted or, to the knowledge of an Entity and/or
Summa, is threatened against an Entity and/or Summa or its property
which, if determined adversely to an Entity and/or Summa, would
have a material adverse effect on the business, operations or
condition (financial or otherwise) of an Entity and/ort Summa; and

3) Any Event of Default, as defined in Section 3.3, undér this

Agreement.

Duties After Closing. The Entities and Summa understand and agree that
any and all duties set forth in this Article ITI, or in Article II, shall continue

beyond the Closing of this Agreement.
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Events of Default. An event of default ("Event of Default") shal|l occur hereunder
upon any of the following, except that Summa shall not be considered to be in
default unless an assignment of rights of the Entities under Paragraph 5.2 actually

OCCurs:

(a

(b)

()

(d

(e)

®

Failure to comply with or perform any of the terms, condit
of this Agreement; or

ons or covenarts

Any material representation or warranty made by an Entity or Summa
herein, shall be false, breached or dishonored; or

An Entity and/or Summa shall be dissolved, liquidated or wound up or shall
fail to maintain its corporate existence in violation of P aph 2.9 above;
or

Sale of any material portion of the assets of any of the Entities in violation of
Paragraph 2.9 above, or

Commencement of actual foreclosure on any asset of any Entity by Miller &
Schroeder and/or Carefree Living of Burnsville, Ltd., Brainerd Manor, Ltd,,
or St. Cloud Manor, Ltd; or

Material change in the capitalization, corporate organizatibn or issuance of
stock of any Entity in violation of Paragraph 2.9 above.

Special Notice Provision. All notice required under this Agreement will be deemed
to have been duly given to the Entities and/or Summa if personally delivered or
mailed certified, return receipt requested to:

Michael C. Mahoney, Esq.
Mahoney, Hagberg & Rice,
A Professional Association
109 Bushaway Road
Wayzata, MN 55391

or such other address as the Entities and Summa may, in writing, s#mi@.

Late Payvment Liquidated Damages. Notwithstanding any other provision of this

Agreement, if an Event of Default, as defined in Section 3.3, ! occur, which
continues for more than ten (10) days, a liquidated damages assessment of ten
percent (10%) of the past-due amount shall be due without notice.



ARTICLEIV.
MS. SELBAK’S REPRESENTATIONS, WARRANTIES AND COVENANTS

Representations and Warranties: Ms. Selbak represents and warrants as set forth
below in this Article IV to the best of her knowledge, information and belief, formed
after reasonable inquiry.

(a) Authorization and Validity. The execution, delivery and performance by Ms.
Selbak of this Agreement and the other agreements contemplated hereby to
which she is a party, and the consummation of the transactions contemplated
hereby and thereby, have been duly authorized by Ms. Selbak. | This Agreement
has been, and each other agreement contemplated hereby to which Ms. Selbak is
a party will be as of the Closing Date, duly executed and delivered by Ms.
Selbak and constitutes or will constitute legal, valid and binding obligations of
Ms. Selbak, enforceable against her in accordance with their respective terms,
except as may be limited by applicable bankruptcy, insolvency or similar laws
affecting creditors' rights generally and subject to principles of equity and public
policy that affect enforceability of agreements generally.

(b) No Violation. Neither the execution, delivery or performance of this Agreement
or the other agreements contemplated hereby nor the co i
transactions contemplated hereby or thereby will (i) conflict with, or result in a
violation or breach of the terms, conditions and provisions of, or constitute a
default under any material agreement, indenture or other instrument under which

- Ms. Selbak is bound or (ii) violate or conflict with any judgment, decree, order,
statute, rule or regulation of any Governmental Authority having jurisdiction
over Ms. Selbak or the properties or assets of Ms. Selbak.

(c) Information about the Entities. Ms. Selbak has had the opportunity to ask
questions of, and receive answers from, the Entities, or an agent or representative
of the Entities, concerning the terms and conditions of the pwnership of the
Special Preferred Stock Shares (the “Shares™) and the busingss affairs of the
Entities and to obtain any additional information neces to verify such
information, and Ms. Selbak has received such additional information
concerning the Entities as Ms. Selbak considers necessary or advisable in order
to form a decision concerning an investment in the Entities.

(d) High Degree of Risk. Ms. Selbak realizes that the Shares invglve a high degree

of risk, including the risks of receiving no return on the investment and of losing
the investment in the Entities.

advisors of her own choosing who are capable of assisting her in evaluating the

(e) Business Advice. Ms. Selbak has had access to sophisticated and knowledgeable
merits and risks of ownership of the Shares of the Entities.

n
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(g) Investment

()

Residency. Ms. Selbak is a resident of the State of Florida.

in_Acgquiring the Ms. Selbak,
Summa acknowledge that the Shares have not been registered

the Entities and
under the Act, as

amended, or applicable state securities laws and that such Shares will be issued
to Ms. Selbak in reliance on exemptions from the registration requirements of

the Act and applicable state securities laws and in reliance on

the Entities’ representations and agreements contained herein.

Ms. Selbak’s and
Ms. Selbak is

purchasing to acquire the Shares for the account of Ms. Selbak for investment
purposes only and not with & view of their resale or distribution. Ms. Selbak has
no present intention to divide her participation with others, to resell, or otherwise
dispose of all or any part of the Shares. In making these rei;esemations, Ms.

Selbak understands that, in the view of the Securities and Exch
(the “Commission”), an exemption of the Shares from
requirements of the Act would not be available if, no

ge Commission
the registration
ithstanding the

representations of Ms. Selbak, Ms. Selbak has in mind mergely acquiring the
Shares for resale upon the occurrence or nonoccurrence of some predetermined

event.

Compliance with Securities Act. Ms. Selbak agrees that if the §
thereof are sold or distributed in the future, Ms. Selbak shall
them pursuant to the requirements of the Act and applicable sta

- Ms. Selbak agrees that Ms. Selbak will not transfer any p:
without: (i) obtaining a “no action” letter from the Co:gussion and the
1

1)

applicable state securities offices in form and substance accep

and counsel to the Entities to the effect that such transfer is
registration requirements under the Act and applicable state se
opinion of counsel satisfactory to the Entities that such transfer
made without registration under the 1933 Act, Minnesota Secy

Shares or any part
sell or distribute
te securities laws.
art of the Shares

e to the Entities
exempt from the
curities laws; (ii)
- may lawfully be
Irities laws or the

securities laws of any other applicable state; or (iii) such registr;

ation.

Restrictive Legend. Ms. Selbak agrees that the Entities may place a restrictive
legend on the documents representing the Shares containing| substantially the
following language:

“The securities represented by this certificate have not been registered under the
Securities Act of 1933, as amended (the “Act”), and have not been registered
under any state securities laws. These securities may not be sold, offered for
sale, or transferred in the absence of an effective Registration Statement under
the Act, as amended, and under the applicable state securities laws, or receipt by
the Company and its counsel of an opinion of counsel that such transaction is

exempt from registration under the Act, as amended, and under the applicable
state securities laws.”

Knowledge of Restricti n_the Transfer of Shargs. Ms. Selbak
understands that the Shares are not freely transferable and may in fact be



prohibited from sale for an extended period of time and that,|as a consequence
thereof, she must bear the economic risk of investment in the Shares for an
indefinite period of time and may have extremely limited opportunities to
dispose of the Shares. Ms. Selbak understands that Rule 144 of the Commission
permits the transfer of “restricted securities” of the type here inyvolved only under
certain conditions, including a minimum two-year holding period and the
availability to the public of certain information about the Entities.

(k) Absence of Bankruptcy Proceedings. There are no meptF, reorganization

or arrangement proceedings pending against, being contemplated by, or to Ms.
Selbak’s knowledge threatened against her.

() No Assignment. Ms. Selbak warrants that she has not assigned or otherwise
transferred, voluntarily or involuntarily, any of her rights or claims and
covenants not to sue any party hereto, except to enforce the|rights and duties
under this Agreement.

(m) Qwnership of Capital Stock of Entities. Pursuant to the Order, Ms. Selbak has

been awarded fifty-one percent (51%) of Wilnard L. Selbak’s interest in the
Entities outstanding capital stock; except for Carefree Living of America
(Minnetonka), Inc. in which she was awarded thirty percent (30%) of Wilnard L.
Selbak’s interest in the outstanding capital stock.

(n) Rights as Applied to Wilnard I.. Selbak. Upon Closing, the Entities shall be
entitled to enforce Ms. Selbak’s right to compel Wilnard L. Selbak to sign all

necessary documents conveying to the Entities as assignee qf Ms. Selbak his
rights in the outstanding capital stock of the Entities described gbove.

(o) Voting Rights. Upon Closing, the Entities to the same extent as Ms. Selbak shall
be entitled to exercise all voting rights of all shares of the Entities owned by
Wilnard L. Selbak not conveyed to Ms. Selbak pursuant to|the Order to the
extent those rights were awarded to Ms. Selbak by the Order;

(p) Sums Owed by Wilnard L. Selbak. Upon Closing, the Entities shall not be
limited or prohibited by the Order or this Agreement from refovering all sums
due such Entities by Wilnard L. Selbak;

(@) Enforcement of Qbligations. Upon Closing, the Entities shall have whatever
rights of enforcement Ms. Selbak has been granted to cause Wilnard L. Selbak to

perform all obligations under the Order that are assigned to the Entities by this
Agreement.

(r) Purported Settlement Agreement. The purported settlement igreement entered
into between Ms. Selbak and Wilnard L. Selbak has been tancelled by Ms.

Selbak pursuant to its terms and, to the best of her knowledge, information,
and belief, is null and void and of no force or effect.

12
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(s) Entities Responsibilities Relating to Order. The Entities

shall have no

responsibility or liability to anyone arising out of or related to the Order or

otherwise;

(1) Attomeys’ Fees. The Entities shall not be responsible for any pf Ms. Selbak’s

attorneys’ fees in connection with any of the matters that are
Agreement.

subject to this

(u) Representations True at Closing. All representations made by Mts Selbak in this

Article IV will be true on the Closing Date.

Covenants: Unless waived in writing by the Entities, Ms. Selb:jk covenants as

follows in this Paragraph 4.2.

(a) Assignment of Rights. Subject to the terms and conditions set forth in this
Agreement, at the Closing Ms. Selbak shall execute and deliver to the Entities
an Assignment of Rights, substantially in the form attached hereto as Exhibit
4.2(a), wrrevocably assigning and conveying to the Entities all rights, title, and

interests described in Paragraphs 4.1 (m), (n), and (o).

(b) Duty of Cooperation. Ms. Selbak acknowledges and agrees that enforcement
of the rights assigned by her to the Entities is of such significant value and
importance that the possible loss of such rights would destroy the value of this
Agreement to the Entities. To ensure such rights, Ms. Selbak shall take all
such steps, sign such additional documents, attend such hearings, and file such

papers as may be reasonably necessary or appropriate to

costs of travel and other expenses necessary for such
reasonable attorneys’ fees and witness fees.

carry out the

cts, including

intention of the parties to this Agreement. The Entities shall p}y all additional

(c) Confidentiality. To the extent permitted by law, Ms. Selbak wil preserve in the
strictest confidence all nonpublic information and communications regarding

this Agreement.

Selbak will continue her Motion for Appointment of Receiver of Wilnard L.
Selbak and immediately following the Closing, such proce ding shall be

(d) Motion for Receiver. Immediately after execution of this A’trecmcm, Ms.

dismissed without prejudice.

duties set forth in this Article IV, or in Article II, shall continue beyond the

(¢) Duties After Closing. Ms. Selbak understands and agrees l#at any and all

Closing of this Agreement.

13
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52

6.1

ARTICLEY.

OTHER AGREEMENTS

Settlement Costs and Fees.

Except as otherwise expressly provided in this

Agreement, Ms. Selbak and the Entities will bear their own expenses in

connection with this Agreement and the Closing, including

the fees and

disbursements of their counsel, accountants, financial advisors and other
representatives, whether or not the transactions contemplated hereby are

consummated. Ms. Selbak agrees that she shall pay any fees an

l expenses she

incurs after the Closing. The Entities agree to pay fees and expenses of Ms.

Selbak, including reasonable attorneys’ fees, incurred in pursuing
result of an Event of Default, as provided in this Agreement.

any rights as a

'Assign_mcm Rights of the Entities. Any and all rights, title and injz;sts obtained

under this Agreement may be assigned to Summa. Such assi
guaranteed as to performance by Summa which is indicating i

ent is fully
s guaranty by

executing this Agreement to be binding on Summa, its successors, and assigns in
accordance with the terms of the Agreement. To the extent indicated in the
relevant portions of this Agreement, Summa joins the Entities in the

representations, warranties and covenants and further agrees that

it will take no

action which will materially impair Ms. Selbak’s rights under this Agreement.
Any assignment of such Assignment of Rights shall not be effective unless notice

is given to Ms. Selbak within twenty (20) days of the assignment.
ARTICLE V1.
CLOSING CONDITIONS
Entities’ Closing Conditions. 'fhe obligations of Entities under this

subject, at the option of Entities, to the satisfaction at or prior to the
following conditions:

(a

Agreement are
Closing of the

All representations of Ms. Selbak contained in Article IV will be true in all

material respects at and as of the Closing as if such representations were

made at and as of the Closing, and Ms. Selbak will have
satisfied all agreements required by this Agreement to be
satisfied by Ms. Selbak at or prior to the Closing;

() All necessary consents of and filings with third parties

performed and
performed and

r the Entities'

issuance of Special Preferred Stock will have been obtained, accomplished
or waived. The Entities and Summa represent that they have been informed
by counsel for third parties that the third parties are not oppdsed in principle

to the issuance of the Special Preferred Stock.

14



6.2

6.3

71

72

Ms. Selbak’s Closing Conditions.

The obligations of Ms.

elbak under this

Agreement are subject, at the option of Ms. Selbak, to the satisfaction at or prior to
the Closing of the following conditions:

(a)  All representations of the Entities contained in Article III will be true in all
material respects at and as of the Closing as if such representations were
made at and as of the Closing, and the Entities will have performed and
satisfied all agreements required by this Agreement to be performed and
satisfied by the Entities at or prior to the Closing.

(b) All necessary consents of and filings with third parties fecessary for the

Entities' issuance of the Special Preferred Stock will have been obtained,
accomplished or waived. The Entities, Summa and Ms. Selbak agree that

the issuance to Ms. Selbak of the Special Preferred Stqg

ck is a material

inducement to her entering into the Agreement. Failure of the Entities to
issue any or all of the Special Preferred Stock shall constitute a sufficient
failure of consideration for Ms. Selbak upon her sole disgretion to declare

this Agreement null and void for failure of consideration.

In that event, all

parties to this Agreement shall be restored to the status qua, except that Ms.

Selbak shall retain all sums therefore paid to her pursuant to

the Agreement.

(c) Ms. Selbak will have received all documents, duly executed in form
reasonably satisfactory to Ms. Selbak and her counsel, referred to in Section
7.2,

Waiver. The parties may waive in writing any Closing conditions|contained in this
Article VL

ARTICLE VIL
CLOSING

Closing. The closing of the transaction contemplated by fthis Agreement
(“Closing™) will be held at 10:00 a.m. Central Standard Time at the offices of
Mahoney, Hagberg & Rice, A Professional Association, 109 Bushaway Road,
Wayzata, Minnesota 55391 on March 31, 1998 or as sodn thereafter as

practicable, or at such other date or place as may be agreed to by counsel or the
respective parties (“Closing Date”).

Entities Closing Obligations. At Closing, Entities will deliver to Ms. Selbak the
following:

(@ A certificate from each of the Entities attesting to the fact that each Entity
will deliver the shares of Special Preferred Stock to Ms. Selbak by making

15



7.3

(b)

(©

(d)

(e)

®

(8)

(h)

the corporate resolutions substantially in the form aﬂfched hereto as
Exhibit 3.1;

A copy of resolutions of the Board of Directors of the Entities and Summa
authorizing the execution, delivery and performance of this Agreement and
all related documents and agreements, certified by the Secretaries of the
Entties and Summa as being true and correct copies of the|originals thereof
subject to no modifications or amendments;

Certificates of an executive officer of the Entities, dated the Closing Date (i)
as to the truth and correctness of the representations of the Entities under
Article III as of the Closing Date, (ii) as to the perfprmance of and
compliance by the Entities with the covenants of the Entities contained
herein on and as of the Closing Date and (iii) certifying that all conditions
precedent of the Entities to the Closing have been satisfied or are waived,

Certificates of the Secretary of the Entities and Summa certifying as to the
incumbency of the directors and officers of the Entities and as to the
signatures of all directors and officers who have execquted documents
delivered at the Closing on behalf of the Entities;

An opinion of Mahoney, Hagberg & Rice, A Professional Association,
counsel to the Entities, reasonably acceptable to Ms. Selbak|and her counsel,
dated as of the closing date, with respect to matters set |forth in Exhibit
7.2(e);

Duly-executed documents in form satisfactory to Ms. Selbak and her counsel
pursuant to which the Entities provide the release and dismissal of claims
required by Article IT; _

Such other instrument or instruments as will be necessary ar appropriate, as
Ms. Selbak or her counsel reasonably request, to vest Ms. Selbak good and
marketable title to the Special Preferred Stock;

Ms. Selbak may waive in writing any of the Closing Obli%ations contained
in this Paragraph 7.2.

Ms. Selbak’s Closing Obligations. At Closing, Ms. Selbak wih deliver to the
Entities the following:

(2)

(b)

An opinion of Moss & Bamett, A Professional Association, counsel to Ms.
Selbak, with respect to the matters set forth in Exhibit 7.3(a)

Duly-executed documents in form satisfactory to the Entities ‘and their
counsel] pursuant to which Ms. Selbak provides the release jand dismissal of
claims required by Articles I and IV;

16



7.4

(©

Such other instrument or instruments as will be necessary or appropriate, as
the Entities or their counsel reasonably request.

(d)  The Entities may waive in writing any of the Closing Obligations contained
in this Paragraph 7.3.

Taking of Necessary Action. Subject to the terms and conditions of this Agreement
and to applicable law, each of the parties to this Agreement will yse all reasonable
efforts promptly to take or cause to be taken all action and promptly to do or cause to
be done all things necessary, proper or advisable under applicable laws to
consummate and make effective the transactions contemplated by| this Agreement.
Without limiting the foregoing, each of the parties to this Agreement will, and will

_cause each of its subsidiaries to, use reasonable efforts to obtain and make all

* consents, approvals, assurances or filings of or with third parties

Authorities necessary or, in the opinion of Entities, advisable for
of the transactions contemplated hereby. Each party will cooperate
good faith to help the other satisfy its obligations in this Paragraph

ARTICLE VIIL

d Governmental
e consummation
with the other in
4.

LIMITATIONS ON WARRANTIES AND REMEDIES; INDEMN]FICATION

8.1

8.2

8.3

8.4

Limitations. The representations of the Entities contained in thi§ Agreement are

exclusive and are in lieu of all other representations and warranties,
or statutory, including without limitation any representation or warn
to the Entities. To the maximum extent permitted by Law, the ]
Selbak waive all provisions of the Minnesota Deceptive Trade Pract

Survival; Time Limit for Claims.

express, implied
anty with respect
Entities and Ms,
Ices Act.

Each representation, w ty, covenant or
agreement made in this Agreement will survive the Closing until the expiration of

the relevant statute of limitations period. In addition, the definition
Agreement shall survive the Closing to the same extent. Not
foregoing, nothing contained herein shall be deemed to limit Ms.
Entities' right to assert a claim based on fraud in connection with
contemplated hereby.

Indemnification by Ms. Selbak. From and after the Closing, Ms.
indemnify, defend and hold harmless the Entities and their past, p
officers, directors, employees, consultants and agents, jointly and s
against any losses and obligations relating to breach of any

set forth in this
withstanding the
Selbak’s or the
the transactions

Selbak agrees to
resent and future
verally from and

representations,

warranty, covenant or agreement of Ms. Selbak set forth in this Agre

ification ities; Limitation iability. From and
the Entities agree to indemnify, defend and hold harmless Ms.

rement.

er the Closing,
elbak from and
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10.

10.2

against any losses and obligations relating to breach of
warranty, covenant or agreement of Entities set forth in this A
ARTICLE IX.
DEFAULT AND REMEDIES

Remedies. Upon failure of either party to comply with this A
the Closing Date, as it may be extended in accordance with

y representations,
ment.

ment by or after
i1s Agreement, the

other party will be entitled to pursue, exercise and enforce any| and all remedies,

rights, powers and privileges available at law or in equity, includi

g rescission in the

event of a material breach or falsity with regard to the representations and warranties

contained in Section 3.1.

Termination and Remedies after March 31, 1998. If no final settlement agreement
has been executed by March 31, 1998, the letter agreement, attached hereto and

incorporated by reference as Exhibit 9.2, will be null and voi
Selbak shall retain all sums paid thereunder.

ARTICLE X.

MISCELLANEOUS

Confidentiality of Proprietary Information.
Agreement, neither the Entities nor any of their affiliates will fo

behalf of any corporation, person, firm, partnership, associatio
(whether as an individual, agent, servant, employee, employer

shareholder, investor, principal, consultant or in any other capacit

systems, procedures, data bases or software programs or applical

except that Ms.

Subsequent to thel) execution of this

themselves or on
n, or other entity
director, officer,
y) disclose to any

ions or processes

person or entity any of the confidential information, trade sccrcF, data, methods,

of, or utilized by, the Entities; provided that (after reasonable m

=asures have been

taken to maintain the confidentiality and after giving reasonable ngtice to Ms. Selbak

specifying the information involved and the manner and exten

t of the proposed

disclosure thereof) (i) any disclosure of such information may be made to the extent

required by applicable Law or judicial or regulatory process, (ii)

such information

may be used as evidence in or in connection with any pending or threatened
litigation relating to this Agreement or any transaction contemplated hereby, (iii) any

disclosure of such information may be made to the extent that suc

information is in

the public domain (other than by or through the Entities), and (iv) any disclosure of

such information may be made to the extent required by
agreements under which the Entities are bound or to which the
Stock or any of the assets of the Entities are subject.

this Agreement agree that prior to making any public announce:
with respect to the transactions contemplated by this Agreement,

y agreement or
Special Preferred

ent or statement
e party desiring

Public Announcements. Except as set forth in the following scmenE:e, the parties to



to make such public announcement or statement will consult with

other party and

e
exercise reasonable efforts to (i) agree upon the text of a joint put:};c announcement
or statement to be made by all of such parties or (ii) obtain approval of the other

party to the text of a public announcement or statement to be made
or Ms. Selbak, as the case may be. Nothing contained in this
construed to require either party to obtain approval of the other
information, or to submit any such disclosed information for rev
party, with respect to any disclosure (i) required by applicable Law
to comply with disclosure requirements of any applicable stock exc

Notices.  Except as otherwise expressly provided in this
communications required or permitted under this Agreement will
any such communication or delivery will be deemed to have bee
received when actually delivered to the address set forth below g
notified personally (by a recognized commercial courier or deli
provides a receipt) or by telecopier (confirmed in writing by a per

solely by Entities

Section will be
party to disclose
iew by the other
or (ii) necessary
hange.

Agreement, all
be in writing and
n duly given and
f the party to be
very service that
sonal delivery as

set forth above), addressed as follows:

If to Entities:
14505 Minnetonka Dr.
Minnetonka, MN 55345
With a copy to: Mahoney, Hagberg & Rice
A Professional Association
109 Bushaway Road

Wayzata, MN 55391
If to Ms. Selbak: Linda Marie Selbak
4505 Snowy Egret Court
Naples, FL 34119
With a copy to: Cass Weil, Esq.
Moss & Bamett,
A Professional Association
Suite 4800
90 South Seventh Street
Minneapolis, MN 55402

Any party may, by written notice so delivered to the other, ¢
which delivery will thereafter be made.

Incidental Expenses. Ms. Selbak will bear and pay (i) all transfe

taxes incident to the transfer of Preferred Stock to Ms. Selb

recording or registration fees for any assignment or conveyance de
Agreement.

19

han%c the address to

or documentary
(ii) all filing,

ivered under this
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Assumption of Risk. Effective if and only if the Closing occurs, Ms. Selbak shall
assume all risk of diminution in the value of the Preferred Stock due to a change in
the condition of the Assets or the business of the Entities unul Closing

(INCLUDING, WITHOUT LIMITATION, ANY SUCH D ON OR
CHANGE ATTRIBUTABLE TO THE NEGLIGENCE OF THE|ENTITIES OR
ANY SUBSIDIARY), except to the extent any change of condition s attributable to
the willful misconduct or gross negligence of the Entites, their officers, directors,
employees and agents.

Entire Agreement. This Agreement, including all schedules and exhibits, embodies
the entire agreement between the parties with respect to the subje¢t matter of this
Agreement (superseding all prior agreements, arrangements, understandings and
solicitations of interest or offers related to the subject matter of this Agreement), and

may be supplemented, altered, amended, modified or revoked writing only,
‘signed by all of the parties to this Agreement. The headings in thi§ Agreement are

for convenience only and will have no significance in the interpretation of any term
or provision of this Agreement.

Governing Law. This Agreement will be governed and construed and enforced in
accordance with the laws of the State of Minnesota, without regard to rules
concerning conflicts of laws.

Counterparts. This Agreement may be executed in any number of counterparts, and
each and every counterpart will be deemed for all purposes one ent.

Waiver. Any of the terms, provisions, covenants, representations or conditions
contained in this Agreement may be waived only by a written instrument executed
by the party waiving compliance. The failure of any party at any time or times to
require performance of any provision of this Agreement will in n¢ manner affect
such party's right to enforce the same. No waiver by any party of any condition, or
of the breach of any term, provision, covenant or representation cpntained in this
Agreement, whether by conduct or otherwise, in any one or more i ces, will be
deemed to be or construed as a further or continuing waiver of any such condition or
breach or a waiver of any other condition or of the breach of any other term,
provision, covenant or representation.

Binding Effect; Assignment. All the terms, provisions, covenants, representations
and conditions of this Agreement will be binding upon and inure tp the benefit of
and be enforceable by the parties to this Agreement and their respe¢tive successors
and assigns, except as modified by Section 2.2. This Agreement and the rights and
obligations hereunder will be assignable by the Entities to any affiliate without the
prior written consent of Ms. Selbak.

No Recordation. Ms. Selbak and the Entities expressly covenant and agree not to
record or place of record this Agreement or any copy or memorandurn thereof in any
real property records, except the Assignment of Proceeds.

20



1012 Tie Periods. Time is of the essence in the performance of this Agreement

10.13 Copstruction. Each party hereby acknowledges and agrees such party has
consulted iegal counsal in connection with the negotation of this| Agreement to the
extent such party decmed such consultation necessary. A ingly, the parties
agree the rule of coatract construction to the effect that an agrecment will be
construcd against the draftsman will have no application in the construction or
mterpretation of this Agreement

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed
by their duly authorized offic=rs as of the first date above written.

MINNESOTA HOME HEALTH|CARE, INC.

By: /W

Its: YICE —PAES DT

CAREFREE LIVING OF AMERICA
(BRAINERD), INC.

By:_’W'
Its: ees/nda T

CAREFREE LIVING OF CA
(BURNSVILLE), INC.

By o A

Its: PRESIDES~ T

CAREFREE LIVING OF AMERICA
(MINNETONKA), INC.

By:__X,/@%ZJ
Its: Pres/ol& I~

21
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CAREIREE LIVING OF AMERICA
(ST. CLOUD), INC.

e

By: W‘)
S A

SUMMA MANAGEMENT, INC.
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AMENDMENT
T0
SETTLEMENT AGREXMENT
BETWLEN
THE CAREFREX ENTITIES
AND
LINDA M SELBAK
. . w4 NovCawg En )
THIS AMENDMENT made and entered into effective the 4 day oL Qemeber, 1998 bxween the Cxrefres
Entities, Linda M Selbek and Summa Mnagement, Inc:
RECITALS:

FIRST: Each of the Carcfree Entities and Linda M. Seibak (“Seltak™) emtered an Agreement on ar

asbout March 26, 1998 (the “Agrecmerm™). Each capitalized torm used herein has the ing s¢¢ forth wn the
Agreemant unless the context clearly requires otherwise,
SECOND: Under the 1erms of the Agreement, the Carefree Entities have t0 pay Selbak certam

sums of money over a specified period and under centain conditions;

THIRD: Under the texms of the Agreement, Selbak was granted certam rights respect 10 the proceeds
from the sale of assets and others rights affecting the Carefree Entities;

. FOURTH: The Carefree Entities desire to have Seltuk emer into Subordination and Sandstill Agreements
("Standetill™) go that certain of the Carefrec Entities can botrow, in the sggregae, i y $11,500,000 from
First Umion Bank;

FIFTH: Summm Mamagement, Inc. ("Summz”) owns st Jeast a controlling intevest in the Carcfree Entitics
and is willing 1o assume the primary responsibility for certain payments to Selbak sad ide her with additional
consideration and collateral; and

SIXTH: Seltak is willing to enter imo the proposed Standstll provided that receives certain
additional consideration,
NOW, THEREFORE, In consideration of the mutmal covenamts conuiped i, the receipt and

sufficiency of which is hereby ackmowledged, the parties hereto hereby agree as follows:

1. Amendmen, The parties hareio hereby amend and modify the Agreement. | Excepx as set forth in
this Amendment, the Agreement shall remam in fall force and effect without change or
fificari

Assienment and Delegation, The Carefree Entities ackmowledge that have assigned and
delsgxind all rights and responsibilitics of the Carefree Entities under the

those obligations relsted to Selbuk’s employment by the Carefrec Estitics and maimensnce of
fnsoramce for Sefbak which shall remain the obligations of the Carefree Eniti
mmmcmmdwndmwwadm;mmnmmmahhwd
the Carefroe Entities under the Agrecment, except for those
cmployment by the Carcfree Entities and mamtenance of imsurance for
the cbligations of the Carefres Extities.




MeSSI/ms Koot Fiaz

pafotmmo{aﬂofSumm':owmmmSen:t Somma wrant Mndmadn:qf
Mngmo&ip@sw&%dmwmmh ummxm_ﬂ;lbem
defzult Subsequent to Closing any defzult in asy obligation to the bolder of any secuntry inierest
in Summa xses shall be an event of default under the Sestiemen e

thar cxcepx as previcusty disclosed o Seibak's counsel there are no securs
aury of the Collsreral. $o long as sny obligations remain doc from Swmm ‘
Settlement Agreement, Sumnma shall not creste or allow to be creared any other security mieresis,
pledges, liens or charges agamst agy of its assets without Selbak’s pror coasca which will not be
unreascnably withheld So long ss any obligations remam doe from th Eotities or Stsmma 10
Selbak wnder the Settlement Agrecroent except for redemption of share: of Prefared Stock,
Surnma shall pot cause or cousent 1o the redoation of axy capital &o
mmmmw«mmdmmﬁ ,
withbeld . Samma shall forwith execure such documents and cooperate in all respects reasonably

granted herein.

Proxy. Sobect to the terms and conditions hereof, at Cloging Summs shall deliver to Selbak an
executed irrevecable proxy, designating Selbak as proxy, 1o vote the shares of caprtal stock of the
Carcfree Entities owned of recard by Summa solely for the purpose of directing the Carcfree
Eatities Board of Directors and appropriste afficers to csuse the payments doc Seibtak under the

exercissble st sny ume tweaty (20) days following receipt by Summ of written notice (by
ﬁainx?lcmSmnm'shplmnd)dnmddcﬁnhmduihe sttlem

which event the proxy rights may again be wrilized from time to time to secre such paymens.

Pavinent of Attornevs’ Feeg. Summa shall pay to Selbak’s attorney all and cogts incurred in
conpection with the Firw Umion refinence in the amount of i
Cloking  This preclasing paymenr chal) cover all of Sclbak’s sttomey's
through the dxte of Closing Scibak’s miomeys shall provide statements 1

payments. After Closing, Summa shall pay to Selbek’s attorncys all addin sttorpey’s fecs and
costs reasonably required to complete the First Union refinance. In addition, Summa agrees to psy
all costs manTed by Selbak, including resconshic storney’s fees, i i 1
under the Scttiement Agreement, this Amendment and the Standsiill,

Additional Pyvmpent  Subyect 1o the texms and counditions hereof, at ing Summa shall pey
Seltak $75,000 a3 a bonus paymest 1o induce here to provide First Union Bank with the
documents required by First Union Bank to close its financing with the Entinies.

Closing, Closing shall take place by exchange of facsimile counterpers ed by immedise
delivery by overnight mail of the originals) on or sbout November 2, 1998,
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14.

15.

Memure Peascore RICE PAGz

Sobect o the terms snd conditions heveof, &t Closing the Carefree
Entrties and Sefbak sball exeane and deliver Covenants Not To Sge the $) for sy clam or
canse of action srising oxt of any ACOGS POt © the Agrecment.

Disgissal With Prefodice. Subject to the terms and conditions hereof, at Closing Seltak and the
Carefree Entities. ¢hall deliver s mutual Dismiss] With Prejudice i Jon with all swrts by
Selbak aganst the Carefree Extities and Surmma.

Notices. Excex as otherwise expressly provided in this Agrecment, all

or pomited under this Agreement will be in writing, and aoy sach i
ﬁnummmu@mmmmmm to the address set

If to Exnities: 14505 Mimnetonka Dr.
Minnctonka, MN 55345

With a copy ta. Mahoney, Hagberg & Rice
A Professional Association
109 Bushaway Rosd
Wayzata, MN 55391

1f to Ms. Selbak: Linda Maric Selbak
4505 Snowy Egret Court
Napies, FL 34119

With 2 copy w: Cass Weil, Esq
Moss & Barmnett)
A Professional Aasociation
Suite 4300
90 South Seventh Stweex
Mimneapolix, MN 55402

Ary party may, by written notite so delivered to the otber, change the to which delivery
will theresfier be made.

Egtire Agreemay  This Agreement, including all schedules and exhibits, embodies the enire
agreemem between the parties with respect 10 the subject maner of this Agreement (superseding
all prior agrecments, srmangements, understandings and solicitstions of i or affers related to
the subject matter of this Agreement), and may be rupplemented, aitered, |amended, modified or
revokod by writng only, signed by all of the parties to this Agreenent | The beadings in this

Agreemnent are for convenience only and will have no significence i the ion of any wrm
or provision of this Agreement.

Governing Law, This Agreement will be governed and construed and 0 accordance with
the laws of the Stare of Minnesots, without regard to rules concerming icts of Lxws.

Wajver, Any of the terms, provisions, covenantt, representations or conditi aouiainedinthis
Agreement may be waived only be 3 written instrumemt executed the party waiving
compliance, The failure of any party xt mry time or times to require of any provision

3
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of this Agrecment will in no manmer affect sach pmty's righ to the @ame, No warver by
sy party of xy coadition, or of the breach of sty term, provinos, of representanon
cortxined i this Agrecment, whether by conduct or atherwise, in a2y bne or maore mstances, will
be deetned 10 be or construad as & further or conninuing waiver of aay condition or breach or
8 waiver of sy othor condibon or of the breach of sy other Provision, covenant of
represcutztion.

16. Binding Effect Assigumeny Al the tenms, provisions, covenants, ians snd condinions
of this Agrecment will be binding upon and ionre w0 e benefit of be caforceable by the
partes © this Agreement and their respective soessors and assi except a3 macified by
Scction 22. This Agreemen and the rights and obligations will be arsignabie by the
Enrities 10 xay xffline without the prior written consess of Ms. Selak,

17 Time Pepiods. ka&&emh&mdﬁmw

13. Consuction.  Each purty barsby acimowledges and agrees thet goch has conmhted legal

. coumnel in commection with the scgoaation of this Agreement o the euch party deemed such

’ consahtation neceszary.  Accordingly, the partics agree the rule of consuction to the
effect that an agreement will be construed agxinst the desfixman will no application m the
construction or mierpretation of this Agreement.

IN WITNESS WHEREOF, thc putics bave caunsed this Agroement to be execued by their duly

suthorized officers as of the first dare above written.
mzsonnommmtTlec
By. W

hs: e -PHhEIDE P

CAREFREE LIVING OF AMERI
(BRAINERD), INC.

Br?(lé—'/é/(/

Its: ‘I nesi1 Lo T

CAREFREE LIVING OF AMERI
(BURNSVILLE), INC.

By X(/W

I Prps /ey
CARIKFREL LIVING OF
(MINNETONKA), INC,

e

4
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CAREFREE LIVING OF AMERICA
(ST. CLOUD), INC.

2 Yt
Its: pPrES) r

SUMMA MANAGIMENT, INC.

IBBT f;E’SIDE—o T

LINDA MARIE SELBAK
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COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

STATE OF MINNESOTA DISTRICT COURT

CASE TYPE: Contract

Linda M. Selbak,
COURT FILE NO.

Plaintiff,
v CONFESSION OF JUDGMENT

Minnesota Home Health Care, Inc., a
Minnesota carporation; Carefree Living of
America (Brainerd). Inc.; Carefree Living
of America (Minnetonka), Inc.; Carefree
Living of America (Burnsville), Inc.;
Carefree Living of America (St. Cloud),
inc.; all Delaware corporations,

Defendants.

This Confession of Judgment is entered into by and between:
Linda M. Seibak ("Selbak"), Plaintiff in the above-captioned }'natter.
2 Minnesota Home Health Care, Inc., a Minnesota comoratioﬁ; Carefree

Living of America (Brainerd), inc.; Carefree Living of America (Minnetonka), inc.;

Carefree Living of America (Burnsville), Inc.; Carefree Living of America (8t. Cloud).
Inc.: all Delaware corporations, Defendants in the above-captioneg action{

RECITALS

FIRST: Selpak commences the captioned action to recover judgm?nt against
the Defendants on account of ariounts owed 10 her pursuant to that certajn Settiement

Agreement between and among the parties, dated Marcn A€ 1998 in *he amount of

ARAT: AR T
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$3,837,600. A copy of the Settlement Agreement is annexed hereto and kbcorporated
herein by referance.

SECOND: There is now due and owing on account of the Settiement Agreement
the following amount which shall hereinafter be referred to as the "Judgm#nt Debt":
$3,837,600.

THIRD: Defendants acknowledge and agree that the Judgment Debt is
immediately due and payable in full, without offset, deduction, cwmerclaifn or defense
of any kind whatsogver.

FOURTH: The Settlement Agreement settled litigation between the parties in
two cases that were pending in the United States District Court for the Dis*trict of
Minnesota styled as Minnesota Home Heatlth Care, et al v. Linda Marie S#lbak, Court
File No. 97-802 PAM/JGL and Court File No. 4-96-1239, which actions have been
dismissed pursuant thereto.

FIFTH: The parties wish to resclve this matter without further litigation.

NOW, THEREFORE, in consideration of the premises and for oth#r good and
valuable consideration, the receipt of w\hich is hereby acknowledged, the }p’anies agree
as follows

1 Recitals. The foregoing recitals are true and corract and ar# hereby made
a part of this Agreement.

2 Confession of Judgment. Defendants and each of them h#reby confess

judgment to the fuli amount of the Judgment Debt and agree that in the %vem of any

17481112 2



default by Defendants in the performance of any obligation imposed upbn Defendants
under any provision of this Confession of Judgment, or in the event tha# the Defendants
fail to pay the amounts due to Selbak or perform or fail to perform any dther obligation
in violation of the terms of the Settlement Agreement.

a. Selbak may, at her sole option, docket judgment against any or all
of the Defendants for the full amount of the Judgment Debt, plus‘ costs and
rea§onable attorneys' fees, minus any amounts actually paid pursuant to the
Settiement Agreement, which judgment may be docketed by affidavit, ex parte,
in such jurisdiction as Selbak may deem advisable;

b. Interest shall accrue on the Judgment Debt at the Qtatutory rate
from the date of docketing such judgment;

C. In addition to any remedies provided herein, Selbak may exercise
any other remedies available to her at law or equity including reqission of the
Settlement Agreement pursuant to paragraph 9.1 of the Settlem#nt Agreement;

d Any expenses incurred by Selbak in connection with the exercising
of her rights herein shall be added to the Judgment Debt;

e Selbak shall give Defendants notice of default befqre exercising
any right hereunder, which notice shall provide the Defendants jinety (90) days

from the effective date of the notice to cure the default specified

3. Dismissal of Action, etc. Upon full and prompt peﬁormanFe of

Defendants’ obligations under this Confession of Judgment, including ;#ayment of all

17181112 3
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amounts under the terms of the Settlement Agreement, Seibak shall, upo'n the written
request of Defendants:
a. Dismiss the captioned action, with prejudice and on tﬁe merits
b. Cancel and return all instruments evidencing the Deb}
4 Notice. Any notice required or contemplated hersunder sna‘l be in writing
and shall be effective if it is served or delivered in conformance with paraéraph 10.3 of
the Settlement Agreement

MINNESOTA HOME HEALTH CARE, INC.

Dated: M\ R7Th 1998, BY VL-\\ [

CAREFREE LIVING OF AMERICA (MINNETONKA), INC
pated: INAR XTTh 1988 By \["‘\“\x

CAREFREE LIVING OF AMERICA (ST. c:.oucb',mc.

Dated: ]V\AR DTh 1388 By \("‘\ \

CAREFREE LIVING OF AMERICA (BURNSVlLl\.E). INC.

Dated: JM\E(). X7rh 1998 By. “_\\

1718112 4



Feid0

CAREFREE LIVING OF AMERICA (BRAINERD), INC.

Dated: MG D Th 1908 By V E\M

Dated: March 'S( , 1998.
MOSS & BARNETT
A Professional Association

By //4” y ;

Cass S Weil #115228
Attorneys for Plaintiff
4800 Norwest Center
80 South Seventh Street
Minneapolis MN 554024129
Telephone: (612) 347-0300

17181122 5



STATE OF MINNESOTA DISTRICT COURT
COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

Linda M. Selbak,
COURT FILE NO.

Plaintiff,

V. VERIFICATION OF (:10NFESSION
OF JUDGMENT

Minnesota Home Health Care, Inc. a

Minnesota Corporation; Carefree Living of

Ameriga (Brainerd), Inc.; Carefree Living

of America (Minnetonka),Inc.; Carefree

Living of America (Burnsville), Inc.;

Carefree Living of America (St. Cloud),

Inc.; all Delaware corporations,

Defendant.

STATE OF MINNESOTA )
COUNTY OF HENNEPIN ; >

Vern G. Zeller, lll, being first duly sworn on oath deposes ahd states that
he is the Vice President of Minnesota Home Health Care, Inc., Deteryant in the
captioned action, that he has read the foregoing Confession of Judbment, knows

the contents thereof, and that the foregoing Confession of Judgme}nt is true and

correct to his own knowledge and belief.

o~

Vern G. Zeller ] |

Subscribed, and sworn to before me

This_ ¢ 7/4 day of March, 1998,
o . .1 /
¢ / C .

ULl Y mUUIT




STATE OF MINNESOTA DISTRICT COURT
COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

Linda M. Selbak,
COURT FILE NO.

Plaintiff,

V. VERIFICATION OF CONFESSION
OF JUDGMENT

Minnesota Home Health Care, Inc. a

Minnesota Corporation; Carefree Living of

Ameriga {Brainerd), Inc.; Carefree Living

of America (Minnetonka),inc.; Carefree

Living of America (Burnsville), Inc.;

Carefree Living of America (St. Cloud), -

Inc.; all Delaware corporations,

Defendant.

STATE'OF MINNESOTA
) ss
COUNTY OF HENNEPIN

Vern G. Zeller, lll, being first duly sworn on oath deposes and states that
he is the Vice President of Carefree Living of America (Brainerd), Inc., Defendant
in the captioned action, that he has read the foregoing Confession of Judgment,
knows the contents thereof, and that the foregoing Confession of Judgment is

true and correct to his own knowledge and belief.

v =
A

N
Vern G, Zeller, M

Subscribed and sworn to before me
This _<~ /1 day of March, 1998.
A

Py

Notary Public  ~____

RAAMAMVMAAMWWAVAAMAMAAAAA B
§:~¢ MARKW PEERY |

T B NOTERY 0= eenEeQTA |




STATE OF MINNESOTA
COUNTY OF HENNEPIN

Linda M. Selbak,
Plaintiff,

V.

Minnesota Home Heaith Care, Inc. a
Minnesota Corporation; Carefree Living of
America (Brainerd), Inc.; Carefree Living
of America (Minnetonka),Inc.; Carefree
Living of America (Burnsville), Inc;
Carefree Living of America (St. Cloud),
inc.; all Delaware corporations,

Defendant.

STATE OF MINNESOTA )

) ss
COUNTY OF HENNEPIN )

DISTRICT COURT
FOURTH JUDICIAL DISTRICT

COURT FILE NO.

VERIFICATION OF CONFESSION
OF JUDGMENT

Vern G. Zeller, 1ii, being first duly sworn on oath deposes and states that

he is the Vice President of Carefree_Living of America (Burnsville), Inc.

Defendant in the captioned action, that he has read the foregoing Confession of

Judgment, knows the contents thereof, and that the foregoing Confession of

Judgment is true and correct to his own knowledae a\(nd belief.

Subscribed and sworn to before me
This _¢ 7/t day of March, 1998.

i)

Notary P#blic

AMAMAA B
,‘ MARKW PEERY
-', NOTARY PUBLIC-MINNESOTA
} \-?(y_)' My Commeesian mxaves san 31 2000

'v-Nw.AANvV\.\m [V RN NIARMAN B

=\

Vern G. Zelier, 11~




STATE OF MINNESOTA
COUNTY OF HENNEPIN

Linda M. Selbak
Plaintiff,

V.

Minnesota Home Health Care, Inc. a
Minnesota Corporation; Carefree Living of
America (Brainerd), Inc.; Carefree Living
of America (Minnetonka),inc.; Carefree
Living of America (Burnsvilie), Inc.;
Carefree Living of America (St. Cloud),
Inc.; all Delaware corporations,

Defendant.

STATE OF MINNESOTA )
_ss
COUNTY OF HENNEPIN )

DISTRICT COURT
FOURTH JUDICIAL DISTRICT

COURT FILE NO.

VERIFICATION OF CONFESSION
OF JUDGMENT

Vern G. Zeller, lll, being first duly sworn on oath deposes and states that

he is the Vice President of Carefree Living of America (Minnetonka), Inc.,

Defendant in the captioned action, that he has read the foregoing Confession of

Judgment, knows the contents thereof, and that the foregoing Confession of

Judgment is true and correct to his own knowledge apd belief

Subscribed and sworn to before me
This _ < /4L- day of March, 1998.
7 )
- L l\

‘Nowary: V/]Dllé

/
P

MARK W. PEERY
NOTARY PUBLIC-MIKNESOTA
My Cammigesan Expres s 31, 2000

Ve

Vern G. Zeller, NI




STATE OF MINNESOTA
COUNTY OF HENNEPIN

Linda M. Selbak,
Plaintiff,
V.

Minnesota Home Heaith Care, Inc. a
Minnesota Corporation; Carefree Living of
America;(Brainerd), Inc.: Carefree Living
of America (Minnetonka),inc.; Carefree
Living of America (Burnsville), Inc;
Carefree Living of America (St. Cloud),
Inc.; all Delaware corporations,

Defendant.

STATE OF MINNESOTA )

ss
COUNTY OF HENNEPIN

DISTRICT COURT
FOURTH JUDICIAL DISTRICT

COURT FILENO

VERIFICATION OF CONFESSION
OF JUDGMENT

Vern G. Zeller, lll, being first duly sworn on oath deposes and states that

he is the Vice President of Carefree Living of America (St. Cloud), Inc.,

Defendant in the captioned action, that he has read the foregoing Confession of

Judgment, knows the contents thereof, and that the foregoing Confession of

Judgment is true and correct to his own knowledge \Td belief.

Subscrige,d nd sworn to before me
This < /1 day,of March, 1998.
——""
'//.v“// s/ .
Notary Puplic
/

WARK W FECRY
NOTARY PUBLIC-MINNESOTA

CAARMAIAAS

B

Vern G. Zeller, I
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02:45pm  From~47th FLOOR T-298 P.001/018

MOSS & BARNETT
A Professional Association
4800 Norwest Center
90 South Seventh Street
Minneapolis, Minnesota 55402-4129
Telephone (612) 347-0300 Facsimile (612) 339-6686

FACSIMILE TRANSMITTAL LETTER

This transmittal consists of 19 pages including this cover letter.

Original Will Not Follow by Mail

DATE: October 11, 2004 FILENO.: 99999.4
TO: Ralph Mitchell, Esq. FROM: Cass S. Weil
COMPANY: DIRECT DIAL NO.: (612) 347-0327

FACSIMILE NUMBER: 612/338-6651

TELEPHONE NUMBER: 612/338-5815

COMMENTS:

Attached is the Subordination Agreement you requested by Supoena served upon me
today at 2:15 PM. I presume that this satisfies the demands of the Supoena. I am not
planning on appearing at your office tomorrow morning.

|

4

Cass S. Weil . w ]

cc: Brian Leonard, Esq. via fax (612) 332-2740( w/encl.)

The information contained in this facsimile message is privileged and is intended only for the use of the
individual/entity named. Any dissemipation of this communication by anyone besides the intended recipient is
strictly prohibited. If you have received this communication in error, please notify us immediately by telephone
and return the original message 10 us by mail at the above address. Thank you

EXHIBIT

318600v2
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1LINDA SELBAK
«and-

FIRST UNION NATIONAL BANK

SUBORDINATION AND
STANDSTILL AGREEMENT

DatGd: Ombcr —" 1998

DOSSNY L:a#9205.5
3113614 MK3
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THIS SUBORDINATION AND STANDSTILL AGREEMENT made as of the
day of October, 1998 by LINDA SELBAK (the “Subordiniate Interest Holder™) and FIRST
UNION NATIONAL BANK, 2 national banking associstion, having an office af One First
Union Center TW-E, Charlotie, North Carolina 28288 (the ‘“Bank”).

WIINESSEIH:

- 'WHEREAS, the Subordinare [nrerest Holder now owns and bolds an intersst in proceeds
from the sale of the asscts of Carefres Living of America (St. Cloud) Inc., Carefree Living of
Amedca (Brainerd) lnc., and Carefree Living of Americs (Buznsville) Ine., esch Delewrre
corporations (individually and collectively, the “Borrower™), together with other inrerests
pursuant 1o the terms of a scrtlernent agrecment dated on er about March 26, 1998 as amended by
Amendment 10 Settlement Agreemen dated as of ____ » 1998 (collectively, the “Settlement
Agreement”) as modified by the terms of this agreement, whick Settlement Agrcement is by aod
emong Suramz Management, Inc., Minnesota Home Health Care, Inc., Carcfree Living of
Armerica (Minnetonka), Inc., Carefrec Living of America (Burnsville), Inc., Carefres Living of
America (St. Cloud), Inc., Carefree Living of America (Brainerd), Ioc. and the Subordipate
Interest Holder, which agrssment is attached hereto as Pxhibir A (collectively, the “Subordinste
Interest™), | -

WHEREAS, the Borrower is about to botrow the sggregare principal sum of belween
$11,500,000 and $11,600,000 from the Bank (collectively, the Loan™) end with respext thereto,
Is about to execute and deliver to the Bank one or more notes (collectively, the “Superior Note™)
in such agerepate principal sum and one or more mortgages or deeds of rrust, as appliceble
(collectively, the "Superior Martgage™), seciring the Superior Note, which Superior Mortgage
will encumber each of the premises more particularly described 1n Exhibit B anncxed hereto
(collectively, the “Premises”), together with all improvements thereon {collectively, the
“Morigaged Properly’); and

WHEREAS, the Bank is unwilling to make the aforesaid Loan unless: (a) the
Subordinare Interest is subordinated 10 the Superior Mortgage in the mammer hereinafier set forth;
and (b) the rights of the Suberdinate Interest Holder under the Semlement Agreement apdfor
otherwise are, among other things, limited such thal (i) the Subordinare Interest Holder can 12ke
no action egainst the Bomrower or the Mortgaged Property while the Superior Mortgage remains
urpaid, and (ii) the Subordinate Interest Holder can take no actions to delay refinance,
foreclogure ar collection of the Superior Mortgage.

WHEREAS, the Bapk and the Subordinate Tnterest Holder have apreed that the
Subordinate Interest pursuant 1o the Settlement Agreerent and/or otherwise is to be subordinated
such thet, amang other things, it will provide limited rights 1o the Subordinate Irterest Holder
ageinst the Bommower and the Mortgaged Property until such time as the Bogower owns the
Mortgaged Property free and clear of the Superiar Morgage and the Loan has been repaid.

DOCSNY 1:480205.8
B2)3.014 MK3

E8 39vd 301y SRASEDVH ASNOHYK 9988CEECTS ST:EB 866T/GE/BT



NOW, THEREFORE, in consideration of the mumal premises contined herein and other
good and valueble consideratiom, the receipt and sufficiency are hereby ecknowledged, the
Subordinare Interest Holder and the Bank hercby agree as follows:

1. Capitalized words and phrases used but oot otherwise defined herew shall bave
the regpective meanings assigned below:

“Bagkruptev Code” shall mean Title 1l of the United States Code (I U.S.C. Sec. 101 et
seq.), as amended from Ume to Time, and amy successor stafute or rule promulgsted pursuant
thereto. ’

“Enforcement Action™ shell mean the commencement or continuation of the exercise of
any remedies ageinst the Borrower and/or the Morigaged Froperty including, without lirmitetion,
the commencement ot comtiruation of any litigation or proceeding (including any forcclosure
proceeding), (he exercises of any power of sale, the sale by advertisement, the 1aking of a deed or
assignment in lieu of fereclosure, the obwining of a receiver or the taking of any other
enforcement sction sgainst, or the taking of possession or control of, the Borrower or any of the
Mortgaged Property, but specifically excludes (a) roquesls and deiands made upon the
Borrower by delivery of notices 1o the Borrower and the cure by the Subordinate Interest Holder
of any default by the Borrower under the Superior Loan Documents as provided in pavagraph 7
hereof, (b) assertion or enforcement of any right of the Subordinate Interest Holder to receive
poeyment ffom proceeds of a foreslosure sale of amy property incident to foreclosure of the licns
or security interests of the Superior Loan Documents which mey remein after paymeant of costs
and expenmses of such forecloswre and poymemt wnd eatisfaction in full of the Supenor
Indcbredness, and (c) the filing of claims i any Insolvency Proceeding concerning the Bomower
23 may be required to protect and prescrve the right of the Subordinmte Interest Holder to
participate ip such Insolvency Prooceeding as credivar and to participate in distribunions of assets
of the Borrower wn caid Insolvency Proceeding with respest 1o the Subordinate Indebtedoess aftor
payment end satisfaction in full of the Superior Indcbtedness, but subject in all respects to
paragraph 11(c) hereof apd to the rights of the Bank under and as provided in this Agreement
and without in any way impaiting or affecting the right of the Bank 1o require performance and
obscrvance by the Subordinate Intarest Holder of or the obligations of the Subcrdinate Interast
Holder o perform and observe the covenants, undertakipgs and agreemnonts of the Subordinate
Interest Holder under and as provided in this Agr=ement.

“Expenggs” shall mean the sggrepate amount paid by the Borrower during each moath in
connection with the Mortgaged Property for (i) principal; interest and other amounts peyable
pursuant o the Superior Loan Documents, (i) gensral maintenance, repairs and replaccments,
(iii) required reserves and expenditures for capital improvements and tenant improvements, (iv)
premimms for insurance, (v) charges (including applicable taxes) for electicity, fuel oil and
other utilities (Vi) real estete taxes, assessmenrs, water charges and sewer reats, (vil) management
feas, and (viii) leasing commissions.

“Gross Income” shall maan the agpregate of all income received by Borrower In respect
of the Mottpaged Property during each month other than (i) procesds from the reffuancing of the
Superior Mortgage, (i) insurance proceeds (except for the proceeds of busicess imerrupnon or
rent loss insurance) 1o the extent used 10 restarc the Mongaged Propesty, (ifd) refunds of

3
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insurance premiums, (1v) sesurity deposits (except t the extent such sums are applied by the
Borrower to the paymeyt of any remt or sdditional remt due under amy lfasc of the Merigaged
Property), and (v) additional rents and pass-tiroughs such as 1axes and insurance prepiums to
the cxtemt (x) paysble under suy lease, (¥) used to pay ror such items, and (z) not included in
Expenses.

“Insolyeney Procecding” shall mean any proceeding under the Bankguptcy Code, or any
state bankruptey, insolvency or similar law or any other insolvency, liquidation, reorpanization
or other mmilar procceding concerning the Borower, any action for the dissolution of the
Borrower, any proceeding (judicial or otherwise) concerning the application of the assets of the
Borrower, for the benefit of ity creditors, the eppointment of or any proceeding seelgna the
sppointrment of a trustee, recciver or other similar custodian for ali or any substankal part of the
assets of the Bomower or any other action conceming the adjustment of the debts of the
Borrower, the cessation of business by the Borrower, sxcapt following a sale, transfer or other
disposition of all or substannally all of the assas of the Borrower in 2 mransaction permitted
under the Superior Loan Docurnents. '

“Neg Excess Cash Flow" shall mean the amount by which Gross Incownc in such month
exceeds Bxpenses in such month.

“Subordipate Indebtadness” shall mean, collectively, all of the mndebtedness, liabilities
and obligations of the Bommowes pursuant to the Sertiement Agreement attached hereto as Exhibit
A, and all emounts duc or that become due from the Borrower under the Settiement Agreemeat.

" " shall mean, collectively, all of the indebtedness, lisbilities agd
cbligations of the Borrower evidenced by the Superior Note, and all amounts due or that become
due pursuant 1o the Superior Loan Documents.

Supepor Loap Docymenis” shall mean the Superior Note, the Supenor Mortgage and all
documcnts executed in connection therewith. '

2 The Subordmate Interest and all of the indebtedness evidenced thereby is hereby,
and shall continue to be, subject and subordinate in priority 2nd payment to the Lien of the
Supcrior Mortgage znd to all advances under the Superior Morgage Without regard to the
applicstion of such advances, 2nd 10 all interest and 8l other sums dus or to become duc upder
tbe Superior Mortgage, and the noles secured thereby, and to al) of the temas, covenanrs and
conditions of the Superior Mortgage, and w any exievsions, substinutions, rmodifications,
amendments, rencwals, refinancing, replacements and consolidariops thereef including, without
limjtation, any (a) change w the term thereof (b) increase or decrease of the stated pritcipal
amount of the Superior Mortgage, or (c) change to the stated interest rate thereof,

Except as specifically provided in paragraphs 5(b) and .6 hereof, no psymen® shall be
made by the Borrower for ar on account of the Subordinate Indebtedness, and the Subordinate
Interest Holder shall not take or receive from the Borrower, directly or indirectly, in each or other
property or by scioff or in any other maner, including, without limitation, from or by way of
collaterz], payment of al) or any of the Subordinate Indebtedness, unfess and until the Superior
Indebtedness shall have been indefeasibly paid in full.

4
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3, The Subordinete Inicyest Holder hereby represents and wxranis that it is now the
owner aad holder of the Subordinare Interest, that the Seltlement Agrecment is now in full force
and effcct, that except ss set forth in this Agroement, the Sefticment Agreement has fot been
modified or amended, that the Borrower is not in default in the obscrvence end/or pecformance
of any of the obligations thereunder required to be observed and performed by the Boxower, tat
no eveat has occurred, which, with the passing 0f time or the giving of netcee or both would
constitute & defanlt theretnder, and that all payments duc thercon to and including the date
hereof, have been paid in full

4. The Subordingte Interest Holder hercby represents and wagrans that all sums
evidenced by the Subordinate Interest are set forth in that Sertlement Agrecment, artached hereto
as Exhibit A.

5. The Subordinate Interest Holder hereby agrees that so jong as amy sum shall
remain outstanding on the Subordinate Interest:

(@ The Subordinate Interest Holder shall simuluaneously send o the Bank
notices of all defaults under the Scttlement Agreement or in respect of the Subordinate Interest
and copies of all notices required to be delivered 10 the Borrower pursuant to the Subordinate
Interest and/or the Setilement Agreement. Notice delivered 1o the Bomrower in respect of the
Subordinate [nterest chall nof be desmed effective until a copy of such nofice has been received
by tbs Bank. The Bank shall heve the right, but shall not have the oblipation, to cure any such
defanlt within ten (10) days after the expiration of the appliceble grace period permitted to the
Borrower thereunder, if any, unless any such default with reasoneblc efforts are incapable of
being cured within any such period or unless no such period is provided, in which evear the Bank
shal] be entitled 10 2 reasonable period of dme ta cure such default, provided the Bank gives the
Subordinate Interest Holder written notice of its intention 1o cure agy such default within fifieen
(15) days after the Bank hss teceived nohice thereof and, provided further, that the Bank
diligeatly procceds 1o commence and theresfier cxpeditiously and coptinuounsly proceeds fo
camplete such cure;

(b)  Notwithstanding the Subordinate Intercst Holder’s rights under applicable
law or any provision in the Secttlement Agrecment to the contrary, the Subordinare Interest
Holder 2cknowledges and agress thet she shall not, without the pricr written consent of the Bank,
Aceept any prepayment of principal, interest or other sums in respect of the Subordinate Interest
frorn Borrower, accept any scheduled payment of principal, interest or other sums due under the
Settiemeru Agreemant from Borrower or in respect of the Subordinate Interest in an amount
exceeding the Net Excess Cash Flow for the immedistely preceding monih, declare s defanlt
under the Scttiement Agreement as to Borrower, accelerate the Subordinate Indebledness as 1o
Borrower, obtain or file 2 confession of judgment against Borrower, obtain an assignmeat of
cash flow or other proceeds from Borrower or the Mostgaged Property or eny portion thereof or
otherwise encumber the Mortgaged Property or agy porton thereof, ot exercise any of its rights
under the Sctilepient Agreerent or under any other agreement or order, or at law or in equity
ageinst the Borrower (including, without limitation, replacing any officers or dircctors of the
Borrower or Suwmmma Mevagement, Inc.) or take any Enforcement Action 2gainst Borrower, in
any such case until ninety-ope (91) days following the earlier to occur of (j) payment in full of
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the Superior Indebtedness, and (i) acquisition of the Superior Indebredness by the Subordinste
Interest Holder.

() Inthe cvent the Bank shall release, for the purposes of restoration of all or
any part of wte improvements on or within the Mortgaged Property, its right, title and iaterest in.
and to the proceeds under policies of insurance thereon, and/or its right, title and interest in end
to any awards, ot its right, title and interest in and W amy other compensation made for any
darmages, losses or compensation for other rights by reasor of a taking in eminent domain, the
Subordinate Intsrest Holder shall release for such purpose all of its right, title and interest, if any,
in &nd to 3ll such insurance procecds, awards or other compensation and the Subordinate Interest
Holder agrees that the balance of such proceeds, ewards or other compensation ramaining shall
be applied 1o the reduction of privcipal under the Superior Mortgage;

(d) The Subordinate Interest Holder ehall not acquire, by subsrogation or
otherwise, any lien, estate, right or other interest in the Mortgaged Property which is or may be
prior in right 1o the Superior Mongage; ‘

(¢)  The Subordinate Interest Holder hereby waives any and all rights (7) she
may scquirs by subregation or otherwise to the lien of the Superior Mortgage or any portion
thereof cxcept in the event thet sll unpaid principal, accrued interest apd all other sums due under
the Superior Montgage shall have been paid, and (ii) she may have to requirc that the Bank
marshel any assets of the Borrower or Sumrua in favor of the Subordinate Intercst Holder;

()  The Subordinate Interest Holder shall ot pledgs, assign, hypothecate,
wansfer, convey or sell the Subordinate Interest or any interest in the Subordinate Interest or
modify, waive or amend any of the terms or provisions of the Sertlement Agreement with respect
to Borrowar, without (he prior Written conseut of the Baak; and

(8)  If the Subordinate Interest Holder shall receive any cash distributions in
receipt of, or other proceeds of or from, the Bomrower or the Mortgaged Property (including,
withour limitation, (i) any distribution ariging dircetly or indirectly by reeson of or in connection
with a0 [nsolvency Proceeding and (ii) any distributien arising directly or indirectly Gom any
lien of the Bank being avoided, declared fraudulent, ar otherwise ser aside under the provisions
of any law governing faudulent conveyances or transfers), in excess of what the Suberdinate
Interest Holder is enttled to pursuant to the Settlement Agreement and pasegraph 6 hereof (or
wonld have been entiled to if such Insolyency Procecding has not occurred aor if any such licn
had not been avoided, declared 1o be fraudujent or otherwise sct aside under the provisions of
any law governing fraudulent conveyances or wansfers), the Subordinste Interest Holder shall
hold ihe same in Trust, as tustee, for the bencfit of the Bank and shall promprly deliver the zame
to or &t the direction of the Bank for the benefir of the Bank in precisely the form reccived)
(exceprt for the endorsement or assignment thereof by such Subordinate Interest Holder without
Yecowse ar warranty), it being understood thar it is the intention of the parties that unti! the
Superior Indebtedness (withoul regard to any modification thereof axising by reason of or in
copnection with an Insolvency Proceading ) i8 repaid in foll, the Bank shell receive all proceeds
relating to any vealization upon, dismibution in respect of or interest in amy of the Mextgaged
Property as and 1o the extent set forth in the Supcrior Loau Documents.,
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8. Notwithstanding any provision contained hersin to the contrary, 56 long 2s no
svent of defanlt has ocourred under the Supetior Mortgage or other Superior Loan Docmneu@,
the Subordmate Interest Holder may receive and retain monthly payments from the Borrower in
sccordance with the terms of the Senlement Agrsement, provided, however, that the amount of
such payments recsived from the Borrowers shall not exceed the Net Excess Cash Flow for the
immediately procecding month.

1. The Bank shall accepr performance by the Subordinate Interest Holder of any of
the obligations of the Borrower within the cure period, if any, set forth in the Supenior Loan
Documents as though performance by the Borrower. Notwithstanding anty such performance by
the Subordinste Imerest Holder of zuy such obligations of the Borrower, the Subordinate Interest
Holder hereby absolutely and irrevocably waives, 1o the fullest cxtent permitted by applicable
law, any rights it may have, by contract, at Jaw or in equity, 1o be subrogated to the Bank's rights
agamst the Borrower under the Superior Loan Documents or to the Bank's liens on any of the
Marngaged Property until payment in full of the Superior Indebtedness or acquisition of the
Supenior Indcbtedness by the Subordinate Interest Holder until, m any such case, the ealier of
(x) nincty-one days followimg the satisfaction in full of the Superior Indebtedness, and (y)

uinety-one days following the acquisition of the Superior Indebtedness by the Subordinats
Interest Holder. '

8. To further evidence the subordinetions and agrecments referred to herein, the
Sbordinate Interest Holder agrees that, within fve (S) days after Fequest by the Bank, the
Subsrdinate Intcrest Holder shall do, execute, acknowledge and deliver all and every such
further octs, deeds, conveyances and insguments (in recordable form if requested) as the Bank
may reesonably request for the bener assuring and evidencing of the foregoing subordirations
end agracments, all at the Borrower's expense. o

S. If the Subordingte Interest Holder shall heve received notice that the Bank is
cUTing oF atcmpting to cure any defanlt on the part of the Barrower under the Superior Mortgage
such as, by way of example only, paying delinquenl real eswmte taxes or obtaining proper
insurance coverage, the Subordinate Inrerest Holder agrees 1o forebear from availing hexself of

any tight or so-called “self-help" remedies against the Borrower granted under the Settlement
Agrecment, if any, 1o care such defaulr.

10.  Anything contained in the Scttlement Agreament to the comtrary notwithstanding,
iv iz hereby acknowledged and agreed that if and to the extent (a) the Bank agrees to grant non-
disturbance agreements w any teaants of the Morgaged Property, the Subordinate Interest
Holder shall enter into nobdisturbance agreements on substamtially similar torms and conditions
with such tenants, and (b) the Bank gives its consent to an act ot ection to be teken by the
Borrower in connection with the use, operation and mainwenance of the Morigaged Property, the
Subordinate Interast Holder shall be deemed to have consenicd to such act or action without any
further gct on 11s part.

1. (8 This Agrcement shall bc upplicable both before mnd after the
corpmencement, whether voluntary or involuntary, of any case by or against the Borrower undsr
the Bankruptcy Code, or any statc bankruptey, insolvency or similar law, and all references
herein to the Borrower shall be deemed 10 2pply to the fes sitle owner of the Premises as &
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debtor-in-possession and to any trugice in bankruptcy for the estae of the fec title owner of the
Premises.

(®) In the evemt the Bank is requircd under any bankrupicy or other law To
Tetumn to the Barrower, the estate I banlauptcy thereof, any third party or any trustee, recsiver or
other similer represestative of the Borrower any payment or distribution of assets, whether in
cash, property or sccurities, including, without himitation all or any portion of the Mortgaged
Propenty or any proceeds of the Morntgaged Property previcusly reeeived hy the Bavk on sccount
of the Saperior Mortgage (a “Reinstatement Distribution™), then to the maxitmum extent
permitied by law, this Agrecroent and the subordinarion of any lien of the Subordinate Interest
with respect o such Mortgaged Propeny or proceeds shall be reinstated with respect 1o any such
Reinstatement Distribution. The Bank shall not be required to contest its obligation to return
such Reinstatemant Distribution.

(c)  Untl ninety-one (91) days following the earlier of (i) payment in full of
the Superior Indebtedness, and (ii) acquisition of the Supenior [ndebtedpess by the Subordinate
Inrerest Holder, the Subordinaic Int=test Holder hereby covenants and sgrees that it will pot
acquiesce, petition or otherwise invoke or cause any other pevson to invake the process of the
United states of America, 2ny state or other political subdivision thereof or any other junisdiction,
any entity exercising sxecutive, legislative, judicial, regulatory ot administrative functions of ot
pertaining to government for the purpose of commencing or susiaining a casc against the
Borrower, under the Baukruptey Code or any state bankrupicy, insolvency or similar law or
Bppointing & receiver, liquidalor, assiguce, trustee, custodian, sequestrator or other similar
‘official of the Borrower or all or any part of either of it property or asssis or ordering the
winding-up er liquidarion of the affairs of the Borrower.

(d  Withour limiting the foregoing, the Subordinate Interest Holder shall not
at any time while the Superior Indebtedness is outstanding and unpaid patitian or join anyone
else in a petition for involuntary bankruptey of the Borrower.

()  The Subordinste Intercst Holder hereby scknowledges and agrecs that ghe
will not assert eny claim against the Borower in any bankrupicy or similar proceeding of the
Borrower which 1s greater than or otherwise expands the rights she now has upder this
Agrecment.

12  Without limitng the generality of any other provisions of thie Agreement, the
Suberdinate Tnterest Holder hereby acknowledges and agrees that the Bank may at any tune and
Fom time 0 time without the consent of, or notice to thc Svborlinatc Imterast Holder, and
withour incurring responsibility 1o the Subordinate Interest Holder, upon or without any terms or
conditions and in whole or in part:

()  Change the mumer, place or torms of payment or performance of, and/or
change or extend the time of pasyment or performance of, renew or alter, any portion of the
Superior Indebiodnsss or any other obligatiens of any person evidenced or secured by the
Superor Loan Documents, aay security therefor, or any lisbility incurred direcily or indirectly in
respect thereof;
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® Sell, exchange, release, surrender, realize upon or otherwise deal with in
any manner and in auy order any property by whomsocver &t any time pledged ar martgaged to
seoure, or howsoever securing, the Superior Indebiedness or apy other obligations of awy person:
svidenced or secured by the Superior Loan Documents, or any liabiliics meupred direstly or
indirectly in yespect thercof, and/or any offsst there againgt;

{c) EBxacige or refrain from exercising any rights against the Bowower or
others or otherwise act or refrain from acting; : _

(d)  Sertle or compromise agy portion of the Superior Indebtedness or amy
other obligations of any person evidenced or secured by the Superior Loan Documents, any
security therefor or any liability incurred directly or mdireetly in respect thereto;

(&)  Apply any sums by whomscever paid or howsocver realized to any
liabijlity or habilities of the Borrower o the Bank regardless of what liability or liabilities of the
Borrower remain unpaid or unperformead; and/or

$7) Consent to or waive any breach of, or any act, omission or default under,
any of the Superior Loan Documents, or ctherwise amend, modify or supplement any cf the
Superior Loan Docwments ot any other instruments or agreementz gxccuted mnd delivered in
connection thercwith or otherwise rolating thereto. '

13.  The Subordinate Interest Holder hercby makes the following representations and
warranties to the Benk as of the date heroof -

(a)  The Subordinate Interest Holder has the powet, authority and legal right 10
execute, deliver and perform this Agreement. This Agresment bas been duly authonzed by all
necessary action of the Subordinete Interest Holder, duly cxecuted and delivered by the
Subordinare Interest Holder and constitutes valid and binding obligations of the Subordinete
Interest Holder enforceable against the Subordipare Interest Holder in accordance with its terms,
sibject to applicsble bankruptey, insolvency and similar laws affecting rights of creditors
geperally, and subject, as to enforceability, to general principles of equity (regardless of whether
enforcernent is gought in a proceeding in equity or a1 Jaw); . :

(b)  Neither the execution, delivery or performance by the Subordinate Interest
Holder of this Agreement nor compliance by jt with the terms and provisions hersof, (i) will
congavene &y provition of any law, statutc, rale or regulation or any order, writ, injunction or
decree of any court or governmental instrumentality, or (i) will ‘conflict or be inconsistent with
or result in any breack of any of the terms, eovenants, conditions or provisions of, or constitute a
default under, or result in the creation ot impesition of (or the obligation i create or impose) any
lien upon any of the property or asscts of the Subosdinate Intcrest Holder pursuant to the terms of
any jodennwue, mortgage, deed of trust, credit agreement, Toan agyeement, parmership agrecment
or any other agreement, contract or imstrument to which the Subordinate Interest Bolder is 2
perty or by which il or any of its property or assets is bound or to which it may be subject;

' {c) No order, consent, approval, liccnse, authorization or validation of, or
filing, recording or rcgistralion with (except as have becn obtained ar made prior to the date
hereof), or cxemption by, any govemmental or public body or autherity, ar any subdivision
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vhereof, is required to nthorize, or is required in copnection with, (i) the exccution, delivery snd
performance by the Subordinate Interest Holder of this Agrecwment or (i) the lcgs_hty, validity,
binding effect or enforcezbility of this Agrcement with respect 10 the Subordinate Interest
Holdet; . . . .

{d The making of the Sertlement Agresment and/or any payments
thereunder will not result in the imposition of any withholding X or similar charge or levy
payable by the Borrower (whether pursnant to law or coniract); and

()] The Subordivate Interest Holder emered inte the traasactions
contemplated by the Semlememt Agreemear without reliance upon any ‘infbrmation or advice
from the Bank. The Subordinale Interest Holder made its own underwpting analysis in
commection with the Scrtlement Agrsememnt, its own credit review of the Borrower and
iovestigated all maters pertinent, in the Subordipete Imterest Holder's judgment, to its
determination to enter into the Sentlement Agroament and 1o execute and deliver the Settlement
Agreement and any related documents.

® The Settlerncnt Agreement consvuites and includes the true, correet and
complete understandings and agresments berween the Subordinate Literest Holder and the
Borrower and the Setlement Agresmaent has not been modified or amended, except a» expressly
set forth heroin. ~

14. THE SUBORDINATE INTEREST HOLDER -AND THE BANK EACH
EXPRESSLY AND UNCONDITIONALLY WAIVES, IN CONNECTION WITH ANY SUIT,
'ACTION OR PROCEEDING RELATING TO THIS AGREEMENT, ANY AND EVERY
RIGHT [T MAY HAVE TO A TRIAL BY JURY. 2

18,  Any legal suit, action or proceeding against the Subordinaic Interest Holder or the
Bank anising out of or relating to this Agreernent shall be instituted in any Federa] or state court
in Mimmesota, and the Subordinste Intcrest Holder waives any objcction which it may now or
hercafter have to the laying of venue of may such suit, action or procesding, and the Subordinare
Interest Holder hereby itrevocably submits to the jurisdiction of any such cowr in eny suit, action
or proce=ding. '

16.  Ths Agrecment may be executed in one or more counterparts, cach of wiich shall
be deemed an orfginal Such counterparts shall congtitute but ane and the same instrument and
shell be binding upon, and shell iaure to the benefit of, each of the undersigned individually as
fully sud completcly as if all had signed on¢ instrument. , .

- 19 Any provision of this Agrecment which is prohibited or unenforcesble in any
Jufisdiction shail, as o such jurisdiction, be ineffective to the extent of such prohibition or
uncnforcesbility withour invalidaring the remaining provisions hereof, and sny such prohibition
ar unenforceability in any jurisdiction shall not invalidste or render uncnforceahle such provision
in ary other jurisdiction.

18, (a) No waiver shall be doemed 10 be made by the Bank of any of its rights
hereunder, or under the Superior Loan Documents, unless the same shall be io writing and signed
by the Bank, and each waiver, if any. shall be a waiver only with respect 1o the specific instances
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involved and shall in no way mmpair the rights of the Bank in any other respect or at @iy other
ume. - .

(6)  No waiver shall be deemed 1o be made by the Subordinate Interest Holder
of any of its rights hersunder, or under the Settlement Agresment (except as set forth in this
Agresment), unless the same shall be in writng and signed by the Subordinate Imerest Holder,
and each waiver, if any, shall be a waivar cnly with respect w the specific instances involved aud
shall in no way impair the rights of the Subardinate Intersst Holder in any cl:her respect of at EQy
other time,

19.  This Agreement shall be construed in accordance with and govemed by the laws
of the State of Minnesata, without reference o principles of conflicts of laws:

20. This Agreemem shall be the eptire and omly agreememt with regasd o the
subordination of the Subardinate Intsrest 1o the lien or charge of the Superior Mortgage and shall
supersede and cancel, but only insofar as would affect the priofity. between the mongages or
decds of trust, as applicable, berein specifically described, amy prior agreememts as to such
subordinaden, ipcluding, but not limited to, those provisions, if any, contained in the Settement
Agreement or otherwise, which provids for the subordination of the en or charge 10 another
deed or deeds of trust or to another mortgage or mortgages.

21. All notices, demands, requests and-other communicatians made hereunder shell
be in writing and shall be properly given 2nd decmed delivered on the date of delivery if sent by
personal delivery or natiopally recognized ovemight courier and on the third (3rd) business day

following mailing if sent by certified or registered majl, postage prepaid, retam receipt
requested, as follows:

If to the Bank: First Union Natione! Bank,
a national banking associanon,
One Fiat Unien Center, DC6
301 South College Street,
Charlotte, North Carolipa 28288-0166
Atm: Craig Licberman

with 2 copy 1o: Orrick, Herrington & Sutcliffe LLP
666 Fifth Avenue
New York, NY 10103
Ann: Miwchell S. Kaplan, Esq.
If' 10 the Subordinate
Interest Holder: Lmda Selbsk
4505 Snowy Egret Court

Naples, Florida 34119

1)
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with a copy io; Moss & Bamett, A Professional Axsociation
4800 Norwest Center '
90 South Sevemth Street
Mumeapolis, MN 55402
Amn: Cass S. Weil, Esq.

or 1 such other addrcsses as any pasty hereto may raquest by natice served as required
hereunder. ‘

22. This Agreement may not be changed, temminated of modified except by an
egreement in writing, signed by cach of the parties hereto.

23.  No person or entity (including, without limitation, the Borrower) is intended to be
w third party Beneficiary of, and no person or entiry other than the Bank, the Subordinate Interest
Holdex and their respective successors and assignz shall have any rights under this Agreement.

24.  This Agreement shall be binding upon and shall inure 10 the benefit of the Bank,
the Subordinate Interest Holder and their respective successars and aasigns.

12
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IN WITNESS WHEREOQF, the parties hereto have duly executed this Agreement as of

the day and year first above written.
ﬁlé da Selbak

Subscribed and swam te before me this RY P, OFFICIAL NOTARY SEAL ¢
Y

2T dayof _OCXTRER 1998, O %, CAROLE M SELANCED
by Linda Selbak, an individual. * Wa

{F © commiSSION NUMBER
& T ©CA34546
L yy COMMISSION EXP.
®orpO  DEC. 14,1998
\,@&b{éek MMMQQ— (NOTARIAL STAMP OR SEAL)

Norary Public

Sk
?“

FIRST UNION NATIONAL BANK,
a naticnal banking association
{CORPORATE SEAL)

By:
Name:
Title:

Subscribed and swormn o before me this

__ dayof , 1998,

by . the

of First Union

National Bunk, a navenal banking

assoclaton.
(NOTARIAL STAMP OR SEAL)

Notary Public
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EXHIBIT A

[Settlement Agreement Attached]
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EXHJBIT B

Legal Description of Premises

Pareel 1:

All of Lot 3, @d that part of Lot 4, Block 3, Bastern Park Addition, City of St. Cloud, Benron
County, Minnesatza, which lies westesly of 2 line 26,00 feet cast of, as measured at a right angle
1o and parallsl with the west line of said Lot 4, and which lies portherly of that cerrain highway
easemien: described in Book 28 of Miscellancous on Page 420, according to the files of the
Benton County Recorder, Benton Cownty, Minpasota.

Being Abstract {and.

Known 2s 1225 Division Street, St. Cloud, Minnesota

Parcel 2

Lot 1, Block |, COPPERTOP Ui
Being Abstraci Land.

Known as 630 Nicallet Boulevard, Bumsville, Mingesora

Parcel 3;

All of the Southeast quarter Northeast quaster (SE1/4 NE1/4)," Scetion Thirty (30), Township
Forty-Five (45), Range Thirty (30), EXCEPT that part thercof plarted .as *“Parkdale Additon to
the City of Brainsrd™; ,

AND ALSO

Lots One (1), Two (2), Five (5), Six (6), Seven (7), Eight (8) and Nine (9);

AND the East Half of Lot Three (E1/2 L3) of Parkdale Addjon to the City of Brainerd,
EXCEPT: Commencing ar the Southwest comner of the SE1/4 NE1/4, Section 30, Townshup 45,
Range 30, thence North along the West boundary of said SE1/4 NE1/4 s distance of 704 fect
mare or less o the poinl of begimming, said point of beginning being the Northeast coruer of
Block Thirty-six (36), Cuyuna Range Additien to the City of Brainerd, thence North along said
West boundary 2 distance of 617 fee(, more or less, 10 & point being the Northwest comer of seid
SE1/4 NE1/4; thence East along the North boundary of said SE1/4 NE1/4 & distauce of $51.54
feet more or less to a point being the Seuthwest corner of Block 27 af Cuyuna Rangs Addition 1o
the City of Brainerd; thence in a Southwesterly direction lo & point of beginning.
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Being registered property as evidenced by certificate of Title No. 63536.

NOTE: The owncr’s Duplicated Certificate of Title must be submimed at closing.

Known as 2723 East Oak Street, Braincrd, Mbmesota

16
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AGREED AND ACCEPTED TOTHIS __

DAY OF NOVEMBER, 1998. Ly msecba N2
o\

RY
<N P"o OFFICIAL NOTARY SEAL
W

<. CAROLE M BELANGER
1INDA SELBAK

2 MNAaFo

z rd 3 COMMISSION NUMBER
=] S CC43454
?Op F\_OQ} MY CDHMISBIONGEXP.
. DEC. 14,1988

CASS WEIL, anornry for Lince Sclbak

GERALDE. BRINK, on behalf of and as
the legally designared represertative

of St. Cloud Manor, L1d,, Cagefyee
Living of Burasville, Lzd., Brainesd
Manor, 134, sod cach of their past

and presexx Inmpited prmners

ROLFE A WORDEN, anarsey for
Gearge E. Bnxnk

MILLER & SCHROEDER INVESTMENTS
CORPORATION
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AGREED AND ACCEPTED TO THIS
DAY OF NOVEMBER, 1993 —

N AR
[ Y [ - .
\ L A5l N el o
wRY Py OFFICIAL NOTARY SEAL
) \ j s N fﬂr CAROLE M BELANGER
"Z—— T MAST Q commissioN NUMBER
@ *@*&- §  Cca3asss
R %P,
LINDA SEIRAX T % & MY COMMISSION

O’ DEC. 14,1898

=

CASS WELL, aaorney Rr Linga Selbak

GERAIDE. BRINX, en behalf of and as
ke legally designared represertative

of St. Cloud Mamer, Ld Caefree
Lving of Boasville, Lid., Brainerd
Maznor, Lid, apd cach of their past

and preser Immuted FRETS

ROLFE A WORDEY, anargey &t
George E. Brink

MILLER & SCHROEDER INVESTMENTS
CORPORATION

By

Name:
Title:
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UNITED STATESBANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre Chapter 7
Carefree Living of America (Burnsville), Inc. Case No. 01-33545
Carefree Living of America (St. Cloud), Inc. 01-33546
Carefree Living of America (Brainerd), Inc. 01-33547
Debtors.
Brian F. Leonard, Trustee, ADV. No. 02-9117
Paintiff, EVIDENTIARY OBJECTIONS
V. TO SAMPSON AFFIDAVIT AND

MOTION TO STRIKE

Jane L. Strom Revocable Trust,
Jane L. Strom, Trustee,

Defendants.

Defendants object to the qualifications and substance of Merle Sampson’s affidavit and
hereby move to strike said affidavit in its entirety. Merle Sampson is the Trustee's putative
valuation expert. Histestimony isrelevant only to establishvalue for purposes of meeting the
Trustee' s burden on the insolvency issue. For the reasons stated below, Sampson is not qualified
to provide expert valuation testimony and his affidavit is not otherwise admissible.

ARGUMENT

A. Sampson’s Affidavit Does Not Qualify Him as a Valuation Expert.

Expert testimony is governed by Rule 702 of the Federal Rules of Evidence which

provides:

If scientific, technical, or other specialized knowledge will assist the trier of fact to
understand the evidence or to determine afact in issue, a witness qualified as an expert



by knowledge, skill, experience, training, or education, may testify thereto in the form of
an opinion or otherwise. (Emphasis added).

As was the case with the Goetz affidavit in In re Northgate Computer Systems, Inc., 240
B.R. 328 (Bankr. D.Minn. 1999), Sampson’s affidavit is “utterly devoid” of any evidence to
establish Sampson as an expert on valuation of the Debtors' residential care facilities.

1. Sampson Has No Appraiser’s License and His Appraisal islllegal

Minnesota law requires Sampson to be a licensed appraiser. His affidavit is an “appraisal
report” as defined in Minn. Stat. 8 82B.02 Subd.5 for which alicense is required. An “appraisal
report” isan ora or written communication of anappraisal for compensation. Minn. Stat. 8
82B.02 Subd. 5. An appraisal includes an opinion of value of real estate. Minn. Stat. 8 82B.02
Subd. 3.

Moreover, to provide an opinion of value of commercial real estate, Sampson is required
to hold the highest level of five licenses issued by the State of Minnesota, a Certified General
Real Property Appraiser license. Such license requires 180 classroom hours of courses,
including 15 hours related to the standards of professional appraisal practice. Minn. Stat. 8§
82B.13, Subd. 5. Sampson has none. In addition, the necessary license requires 3,000 hours
experience in real property appraiser of which at least 1,500 hours must be non-residential.
Minn. Stat. § 82B.14(a). Sampson has none. Violation of the licensing requirements is a gross
misdemeanor. Minn. Stat. § 82B.201.

2. Sampson Has No Education or Training in Appraisal

Although required by state law to have a minimum of 180 classroom hours to perform
appraisals, Sampson has not taken even one seminar in rea estate valuation. He has never
performed an appraisal or even assisted in the preparation of one. He has never worked for an

appraisal firm. True, he has managed nursing homes and “ participated” in an undefined way in



the acquisition of nursing homes, but his role is comparable to Minnesota Twins manager Ron
Gardenhire opining on the value of the team. Certainly Carl Pohlad is competent to do so but not
the team manager.

3. Sampson is Without Knowledge, Skill or Experiencein Valuation

Sampson does claim that hisrole at GNI was to determine the value of the health care
facilities, he does not claim that he ever actually performed any valuations. He says he was
“closaly involved” as a part of the team responsible for the acquisition of Five assisted living
facilities while he was at Good Samaritan. He has been “involved” in other transactions. The
fact that Sampson may have worked for entities that owned nursing homes or assisted living
facilities does not make him an expert in vauing them. Managing facilities does not require the
same experience as is required for vauing them.

In In re Reynolds, 193 B.R. 195, 204 (D.N.J. 1996) the district court affirmed the
bankruptcy court’srefusal to qualify atrained appraiser as an expert on residential real estate
where the appraiser had performed only five residential appraisals and could not recall the
locations of those. Similarly, in In re Spatz, 222 B.R. 157 (N.D. IlI. 1998), the court disqualified
trustee’ s real estate valuation expert although the expert had extensive training, education and
experience in valuating businesses because only about one-third of the expert’s business
valuations involved rea estate and in three out of four instances, the expert had used other
experts for the real estate value.

4, Even If He Could be Qualified, His Opinion is Without Foundation

Sampson does not describe how (or if) he applied the three commonly used appraisal

approaches, income, replacement cos or comparable sales. See Inre Kellogg Square



Partnership, 160 B.R. 343 (Bankr. D. Minn. 1993) (Discussing three methods). It is clear from
his affidavit that he did not. He does not even mention these approaches.

Although Sampson did not begin his tenure as manager to the Debtors properties until
January 4, 2002, he claims that the “conditions’ existing as of January 4, 2002 also existed in
March, 2001. He knows this he claims based on his review of unidentified “financial records’
and his knowledge of operations gained after January 4, 2002. First, the financial records
Sampson claims to have relied on are the same financial records and affairs he claimed in
paragraph 9 were in extreme disarray and did not accurately reflect the Debtors financial
condition. Sampson recites no basis existing in March 2001 for his opinion of value.

B. Sampson Cannot Be a Fact Witness Either.

Sampson has no persona knowledge of the condition or value of the Debtors' properties
in March and April of 2001. He did not begin managing the properties until January 2002.
While he may be competent to testify as to what he saw and did and what he ultimately paid for
the properties, such facts are irrelevant because he is not competent to value the properties before
he owned them unless he can be qualified as an expert, which he cannot.

C. Sampson’s Affidavit is L argely Based on Hear say.

His statements in paragraph 9 as to his review of the financia statementsis hearsay. His
statements as to the mixing of cash and accrual methods being improper, inaccurate and
migleading is testimony without foundation. Sampson is not an accountant and not an expert in
accounting practices. His statements lack foundation. The claimed omissions of debts he
supposedly learned of from his review of the filesis aso hearsay and without personal
knowledge asisthe bulk of the remainder of paragraph 9. Paragraph 10 is entirely hearsay and

not based on persona knowledge. His statements as to the offers made by others in paragraph 11



isinadmissible hearsay. His statements in paragraph 12 as to how these facilities are valued is
not based on persona knowledge, lacks foundation and is based on hearsay. The amounts he
allegedly spent upgrading the facilities is irrelevant. His testimony about industry standards is
without foundation and is hearsay. His comments about the relationship with the Dakota County
Welfare Dept are all hearsay.

CONCLUSION

Sampson is not an appraiser and is not qualified to testify asto value. He has no

foundation to base his testimony that the value of the properties in the aggregate in March 2001
was between $8.5 and $9.5 Million because he did not even arrive at the properties until January
2002. The balance of his affidavit is largely hearsay statements of others not based on personal
knowledge of Sampson His affidavit should be stricken.

Dated: October 13, 2004 LAPP. LIBRA, THOMSON,
STOEBNER & PUSCH, CHARTERED

/el Ralph V. Mitchdl

Ralph V. Mitchell (#184639)

One Financial Plaza, Suite 2500

120 South Sixth Street

Minneapolis, MN 55402

(612) 338-5815

ATTORNEY SFOR DEFENDANTS




UNITED STATESBANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre Chapter 7

Carefree Living of America (Burnsville), Inc. Case No. 01-33545

Carefree Living of America (St. Cloud), Inc. 01-33546

Carefree Living of America (Brainerd), Inc. 01-33547
Debtors.

Brian F. Leonard, Trustee, ADV. No. 02-9117
Paintiff, EVIDENTIARY OBJECTIONS

V. TO TRUSTEE'S AFFIDAVITS

AND OTHER “EVIDENCE”

Jane L. Strom Revocable Trust,
Jane L. Strom, Trustee,

Defendants.

Defendants hereby provide these evidentiary objections to the Affidavit of Brian Leonard
(“First Affidavit”) and the Supplemental Affidavit of Brian Leonard (“ Supplemental Affidavit”).
In addition, Defendants object to certain cited portiors of the various depositions cited in
Trustee's memorandum

ARGUMENT

Affidavits provided in support of motions for summary judgment must be made on
personal knowledge by a competent witness and contain such facts as would be admissible at
trial. Rule 56 of the Federa Rules of Civil Procedure made applicable to these proceedings by
Fed.R.Bankr.P. 7056 requires that affidavits be made on persona knowledge, set forth facts that
would be admissible in evidence, and show affirmatively that the affiant is competent to testify

to the matters stated therein.



Objections to First Affidavit

Paragraph 3. “The facts stated in this affidavit are based on (@) the financial and business
records of the Debtor, and my review thereof, (b) the records produced by Mahoney & Hagberg,
PA in Adv. Proc 03-3154. (c) the deposition testimony of Michael Mahoney, Steven V. Hagberg,
and Jane Strom (attached as Exhibits hereto), and (d) the records and information in the
bankruptcy estates of the Debtors which are under my control as the Trustee of such estates.”

Objection: The Trustee has admittedly no personal knowledge of his claimed facts
“facts.” Hisalleged facts are based on are his review of unidentified documents which are
obvious hearsay, lack foundation and are not qualified under the business records exception.
Similarly, Defendants object to the wholesale “farming in” of deposition testimony. The
deposition testimony of Mike Mahoney is entirely hearsay as is the deposition of Steven
Hagberg. While there may be admissions by a party-opponent in the deposition of Jane Strom,
those admissions must be identified in specific references Defendants object to the admission of
any portions of those depositions except those specifically cited by the Trustee of the Defendants
in their respective memoranda. 1n addition, Defendants may object to specific references on
additional grounds as hereinafter set forth.

Paragraph 5. “My examination of the Debtors financial and business records reflected
the following partial list of liabilities owed jointly by all the Debtors as of January 1, 2001,
which were unpaid as of March 15, 2001.”

Objection: The statement lacks foundation as to what financial and business records
were alegedly examined and is a hearsay recitation of out of court statements. Asdiscussed in
Defendants memorandum, the Trustee formally objected to the claims of each of these creditors

except Linda Selbak and the prima facie validity of the proofs of claim that may have arisen



under Fed. R. Bankr. Pro. 3001(f) has been lost by such objection. See 11 U.S.C. § 502(a) claim
deemed alowed unless party in interest objects.

Paragraph 7. “The assets of the Debtors consisted solely of the three assisted living
facilities located in Burnsville, St. Cloud and Brainerd. The aggregate value of the assets of the
Debtor as of March 15, 2001 was $9.5 million or less, as stated in the Affidavit of Merle
Sampson filed herewith.”

Objection. The Trustee is not qualified to provide expert testimony and the testimony as
to value he purports to give is a hearsay repetition of the affidavit of Merle Sampson which is the
subject of a separate objection and motion to strike.

Paragraph 11. [The paragraph is too lengthy to repeat here but contains the purported
facts why the Defendants are insiders).

Objection. The statements are not made on personal knowledge by the Trustee, the
statements lack foundation (the Trustee does not even identify from whence these alleged facts
were taken) and are based entirely on hearsay. Paragraph 11 is argument, not evidence.

Paragraphs 16, 17, 18. Attaching deposition transcripts.

Objection. Hearsay, wholesale farming in of deposition transcripts. Objection limited to
sections not specifically cited in Trustee’'s memorandum or Defendants memorandum.

Supplemental Affidavit

Paragraph 3. Listing of claims.

Objection. Same as the objection to paragraph 5 of the Affidavit. Other than claims by
First Union Bank, Linda Selbak and the Trust, the Trustee has successfully objected to all of the
other claims and is judicialy estopped from introducing them as valid claims. See Defendants

Memorandum discussing judicial estoppel.



Paragraph 4. Attaching copies of excerpts from certain proofs of claim.

Objection. Hearsay, no foundation, incomplete. Theses proofs of claim have lost their
evidentiary prima facie validity as aresult of the successful objections by the Trustee as
discussed above. Divested of such validity, the claims are mere hearsay and lack foundation.
Moreover, the excerpts are incomplete, especialy in the case of the Claim of Linda Selbak.

Trustee' sMemorandum

Page 4. “The Debtors transferred a mortgage interest in the Debtors' real estate to the
Defendants on March 15, 2001.”

Page 5. “Subsequently, on March 15, 2001, the Debtors granted the above- mentioned
mortgage to the Defendants as collateral fro the Debtors obligations under the replacement
promissory note. (Hagberg depo. 76, 77, 86, 89, 97, 98.)"

Objection: Misstates the testimony. Hagberg testified that mortgages were originally
executed in January, 2001. See Hagberg depo. 92-94.

Page 9(g). “The Trust had never made any other loans to any other businesses up to that
time.”

Objection: Taken out of context. At page 71, Hagberg explained that the Trust had
purchased preexisting notes.

Page 9 (h). “An unsecured promissory note was then executed by Zeller on behalf of the
Debtors in favor of the Trust on that date [January 15, 2001] in the amount of $62,160.35 (the
‘replacement note’).”

Objection: Misstates the testimony. Hagberg testified that the note was dated January

15, 2001. The note was signed on or about January 24, 2001. See Ex 2 Strom depo. p. 5.



Page 10(h). The Strom Trust Mortgage was filed in the offices of the County Recorder of
the affected counties between the dates of March 16, 2001 and March 28, 2001.

Objection: No cited evidence supports this statement. The mortgages were recorded as
follows:

Crow Wing County (Brainerd): March 28, 2001

Dakota County (Burnsville): April 5, 2001

Benton County (St. Cloud): March 21, 2001. See Strom Proof of Claim #

Page 11(i). Thereafter, on March 15, 2001, the Law Firm had Zeller, on behalf of the
Debtors, execute a mortgage in favor of the Law Firm on all of the Debtor’ s real estate (the “Law
Firm Mortgage”).”

Objection: States facts not in evidence, misstates the sworn testimony. Nowhere in the
record is there any testimony that the Law Firm “had” Zeller execute a mortgage in the sense
that the Law Firm directed or ordered her to do so.

Page 12. “Lastly and most tellingly, the Debtors obligation owed to the Law Firm of
$1.5 million as of March, 2001 (an amount which had accumulated over the previous five years)
was not only well known to Mr. Hagberg, but caused he and Mr. Mahoney serious concern.”

Objection: Misstates the sworn testimony. At page 117 of his deposition, Hagberg
testify that the debt did not cause him significant concern because of the equity in the properties.

Defendant request that the Court decline to receive or consider the objectionable evidence

as described herein.



Dated: October 13, 2004

LAPP. LIBRA, THOMSON,
STOEBNER & PUSCH, CHARTERED

/el Raph V. Mitchell

Ralph V. Mitchell (#184639)

One Financia Plaza, Suite 2500

120 South Sixth Street

Minneapolis, MN 55402

(612) 338-5815

ATTORNEY S FOR DEFENDANTS



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre Chapter 7

Carefree Living of America (Burnsville), Inc., Case No.: 01-35545

Carefree Living of America (St. Cloud), Inc., 01-33546

Carefree Living of America (Brainerd), Inc., 01-33547
Debtors.

Brian F. Leonard, Trustee, ADV No.: 02-9117
Paintiff,

V.

Jane L. Strom Revocable Trust,
Jane L. Strom, Trustee, and

Defendants.

UNSWORN CERTIFICATE OF SERVICE

|, Janet L. Pipp, declare under penalty of perjury that on October 13, 2004, | served a
copy of the following documents:

1 Defendants’ Objection to Trustee's Motion for Summary Judgment, with attached
exhibit;

2. Affidavit of Kathleen L. Zeller, with attached exhibits;
3. Affidavit of Ralph V. Mitchell, with attached exhibits;
4. Evidentiary Objections to Sampson Affidavit and Motion to Strike; and
5. Evidentiary Objections to Trustee' s Affidavits and Other “Evidence”
on:
Mr. Brian F. Leonard
Leonard, O’ Brien, Spencer, Gale & Sayre, Ltd.
100 South Fifth Street, Suite 2500
Minneapolis, MN 55402

Attorney for Plaintiff



by handing to and leaving with Kate Quinlan a copy thereof, enclosed in an envelope, directed
to said attorney at the above address, the last known address of said attorney(s).

Executed on: October 13, 2004 /el Janet L. Pipp

Janet L. Pipp, Lega Secretary

Lapp, Libra, Thomson, Stoebrer &
Pusch, Chartered

120 South Sixth Street, Suite 2500

Minneapolis, MN 55402

612/338-5815
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