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 Defendants provide this memorandum in support of their opposition to the Trustee’s motion for 

summary judgment 

UNDISPUTED FACTS1 

 Steven V. Hagberg (“Hagberg”) and Jane L. Strom (“Strom”) are husband and wife.  Strom Depo. 

p. 5.  Hagberg is an attorney formerly a shareholder in the firm Mahoney & Hagberg (“M&H”) and 

predecessor firms.  Hagberg Depo. pp. 3-6.  Strom was formerly employed at First Bank but most 

recently was a homemaker and student.  Strom Depo. pp. 6-7.  Strom established the Jane L. Strom 

Revocable Trust (“Trust”) in 1998 as part of her estate planning.  Strom Depo. p. 10.  Strom and Hagberg 

were both named as trustees under the Trust but Strom had the power, as settlor, to make decisions and 

invest the Trust assets in her sole discretion.  Hagberg Depo. pp 65-69;  Strom Depo Ex. 3.   

                                                 
1  The affidavit of Kathleen L. Zeller filed herewith corroborates many of the facts contained herein although specific 
cites to her affidavit may not be included. 
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 Hagberg met Kathleen Zeller (“Zeller”) in the 1980’s.  Hagberg Depo. pp. 10 - 11.  Zeller and her 

husband Vern were referred to Hagberg for legal work likely while Hagberg was a partner in the firm 

Hagberg & Gronbeck.  Id. 

 In approximately 1995, in his capacity as attorney, Hagberg formed the corporate entities that are 

the Debtors.  Hagberg Depo. pp. 13-15.  After their formation, the Debtors acquired the assets and real 

estate consisting of three extended care facilities.  Id.  Each was held in a separate corporation.  Kathleen 

Zeller (“Zeller”) was the president of each of the Debtor entities.  The majority of the stock of the Debtors 

was held by Summa Management, Inc. (“Summa”), a corporation controlled by Zeller.  Mahoney Depo 

p. 12.  The Debtors and other non-debtor entities controlled by Zeller generated significant legal work for 

M&H .  Hagberg Depo . pp 29-21.   

 In the fall of 1996,  M&H was requested to undertake a considerable amount of legal work for the 

Debtors.  Hagberg Depo. pp 48-49.  At that time, the Debtors had not paid for the work on a refinancing 

with Miller & Schroeder in early 1996.  Id.  Hagberg refused to do more work for the Debtor entities in 

part because of the unpaid balance and in part because of his other work.  Hagberg Depo. Pp. 113-114.  

He asked Mahoney if he wanted to take over and Mahoney agreed.  Id.  Thereafter, although Hagberg did 

do some small amounts of work he was no longer the lead lawyer.  Hagberg Depo.  p.121. 

 Strom first met Zeller sometime between 1986 and 1991.  Strom Depo. Ex. 2., p. 4.  They became 

reacquainted at a party in late 1991.  Id.  The following summer, Strom and Hagberg met socially with 

Zeller and her husband Vern.  Id.  Strom considered Zeller to be a friend.  Strom Depo. p. 21.  Other than 

the loan transaction at issue in this litigation, Strom’s relationship with Zeller was purely social.  Strom 

Depo. p. 17.  While Strom knew the names of some of Zeller’s entities, she had no knowledge of the 

ownership interest held by Zeller.  Strom Depo. pp. 22-25.  Strom knew that Zeller was Hagberg’s client 

but did not know the relationship between Zeller and M&H or between Summa & M&H.  She gained 
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this knowledge from Zeller.  Id.  Strom was not provided any financial information about the Debtors.  

Strom Depo.  p. 36. 

 Shortly before August 2000, First Union had commenced an action to foreclose its mortgages on 

the properties of the Debtors.  Mahoney Depo. pp. 28 – 31.  Mahoney was the attorney handling the 

litigation.  Id.  Mahoney was at that time working on obtaining substitute financing to take out First 

Union.  Mahoney Depo. pp. 31-35, Ex. 3.  In August, 2000, Zeller came to Minnesota  from her home in 

Andorra to deal personally with the Debtors’ default on the mortgage to First Union Bank.  Strom Depo. 

Ex.  2, p. 5.   

 At a dinner in late August, Zeller related to Strom in Hagberg’s presence that Zeller had been 

successful in raising all but $50,000 of the cash needed to cure the Union Bank mortgage defaults.  Strom 

Depo. Ex.  2, p. 5.  Zeller also related that she had obtained funds from Internet Financial and Bill 

Howard and was also providing some of her own funds toward the cure amount.  Id.  Zeller described the 

repayment terms of the loans.  Id.; Hagberg Depo. p76, pp. 85-88.  The following day, Strom offered to 

loan the last $50,000 on terms the same as those being paid to  Internet Financial and Howard as such 

terms had been described by Zeller the previously evening.  Id.; Strom Depo. pp 59-61.   

 Thereafter the deal was accomplished quickly.  Strom Depo. Ex.  2, p. 5.  Strom caused a check to 

be issued from the Trust’s account at US Bancorp Piper Jaffrey for $50,000 payable to Faegre & Benson, 

attorneys for First Union.  The $50,000 was not deposited into any account of the Debtors.  Hagberg 

Depo. Ex 9.  To evidence the $50,000 loan, the Debtors executed and delivered to the Trust a promissory 

note dated September 1, 2000 (the “Original Note”).  Strom Depo. Ex. 4.  The Original Note provided 

that it was to be paid in full on January 15, 2001 or sooner “from the proceeds of any financing by the 

Maker in the aggregate in excess of $13,000,000.”  See Original Note ¶ 1.  In other words, the Original 

Note was to be repaid at the same time and from the same funds as would be used to pay First Union.  

Shortly before the Original Note had been executed and delivered, Mahoney had represented to counsel 
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for First Union that he believed that John G. Kinnard & Co. would provide take out financing within 45 to 

60 days.  Kinnard had already issued a term sheet dated August 16, 2000.  Mahoney Depo. Ex. 3.   

The Original Note was not repaid by January 15, 2001 neither from a refinancing nor otherwise 

and Strom was notified that the Original Note could not be repaid on time.  Strom Depo. Ex.  2, p. 5.  

Zeller faxed Strom a payment schedule and offered to secure the balance with a mortgage.  Strom Depo. 

pp. 67-68, Ex. 6.  Strom agreed to the terms.  On about January 24, 2001, Zeller returned to Minnesota 

and signed a promissory note dated January 15, 2001 in the original principal amount of $62,160.35 being 

the balance due under the Original Note as of that date.  Strom Depo. Ex. 5.  At the same time. Zeller 

executed and delivered three mortgages, one for each Debtor and a fourth mortgage for property owned 

by Carefree Living of America (Minnetonka).  Thereafter Zeller returned to Andorra.  Hagberg Depo. 92-

97.  The original mortgages were not recorded because Hagberg recognized that it would be possible to 

save mortgage registration tax by recording one mortgage seriatim in each of the counties.  Id.  When 

Zeller returned to Minnesota in March, 2001, she signed a replacement mortgage on March 15, 2001 

which was then recorded against real property of Debtor Carefree Living of America (St. Cloud), Inc. in 

Benton County on March 21, 2001, recorded against real property of Debtor Carefree Living of America 

(Burnsville), Inc. in Dakota County on April 5, 2001, and against real property of Debtor Carefree Living 

of America (Brainerd), Inc. in Crow Wing County on March 28, 2001.   

The Debtors filed their joint Chapter 11 petitions on August 17, 2001, more than 90 days after 

April 5, 2001, the latest date of recording of the mortgage. 
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ARGUMENT 

I. Burden of Proof 

 In order to establish a preference, the Trustee has the burden to establish each and every element 

of 11 U.S.C. § 547(b) by  preponderance of the evidence.  11 U.S.C. § 547(g).  If the transfer the Trustee 

seeks to avoid occurred beyond 90 days before the petition date, as it did here, the Trustee has the 

additional burden of proving that the transferee [here the Trust] was an insider of the Debtors.  Since the 

transfer at issue here, the recording of the mortgage, was made more that 90 days before the bankruptcy 

filings, the Trustee does not enjoy the presumption of insolvency in 11 U.S.C. § 547(f) and therefore must 

prove by a preponderance of admissible (and on summary judgment undisputed) evidence that the 

Debtors were insolvent on each of the three recording dates, March 21, 28 and April 5, 2001.  The 

Trustee, however, has offered no evidence of the value of the properties as of any of these dates.  The 

affidavit of the Trustee’s purported expert  gives his estimate of value as of March 15, 2001. 

In order to prevail on summary judgment, the Trustee must prove that the material facts needed to 

establish two highly factual issues – insider status and insolvency are undisputed.  The Trustee has failed 

to carry this burden and summary judgment is not appropriate.   

II. Summary Judgment Standards. 

 The standards for summary judgment are well known and will not be repeated here at length.  

This Court has discussed these elements in detail in In re Northgate Computer Systems, Inc.  240 B.R. 

328, 339 (Bankr. D. Minn.1999) and other decisions. 

III. Defendants Are Not Insiders of The Debtors 

The insider determination hinges on the relationship between the parties which is largely a fact 

intensive ad hoc analysis.  In re Three Flint Hill L.P., 213 B.R. 292, 298 (D. Md. 1997).  It is to be done 

on a case by case basis.  In re Tarricone, Inc., 286 B.R. 256 (Bankr. S.D.N.Y. 2002).   
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The Trustee contends that “The Defendants were insiders at the same time, and upon the same 

facts, that Steven Hagberg, Michael Mahoney, and Mahoney & Hagberg, P.A., were insiders of the 

Debtors.”  Mitchell Aff. Ex. 1, p. 6 (Trustee’s Answers to Defendants’ Interrogatories).  In other words the 

Trustee does not contend that the Trust or Strom are insiders as a result of any relationship they may have 

had with the Debtors but rather Defendants’ purported status as insiders is entirely derivative of Hagberg’s 

purported status as an insider.  The Trustee must first prove that Hagberg is an insider and then must prove 

that his status as an insider can be imputed to his wife and the Trust, an impossible task.  The Trustee has 

failed on both parts. 

 A. Neither Hagberg, Strom, the Trust, nor Mahoney & Hagberg, P.A. are Insiders. 

 A non-exclusive list of insiders is provided in 11 U.S.C. § 101 (31).  The Trustee does not contend 

that Hagberg, Strom, the Trust, or Mahoney & Hagberg, P.A., or any of them, are statutory insiders.  It is 

especially significant that the Trustee does not assert that any of these are persons in control of the debtor 

under 11 U.S.C. § 101(31).  In other words, the Trustee concedes that whatever control that may have 

been exercised by any of these over the debtors (if any) was insufficient to establish insider status under § 

101(31).   

 What the Trustee really seeks is beyond the authority of this Court to grant.  The Trustee wants 

this Court to amend the Bankruptcy Court to provide for per se insider status for a law firm who 

represented a debtor pre-petition.  Of course, this Court is without authority to do so and such a rule is 

contrary to the law.  The mere showing that a defendant had been an attorney of the debtor was not 

intended by Congress to automatically trigger the insider provisions of section 547.  In re Durkay, 9 B.R. 

58, 60 (Bankr. N.D. Ohio 1981); Kepler v. Schmalbach (In re Lemanski), 56 B.R. 981, 983 (Bankr. W.D. 

Wis. 1986).    Moreover, the knowledge which M&H and/or Hagberg may or may not have acquired as 

attorneys during the duration of the relationship, even if significant, is not  sufficient, absent more, to 
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make one an insider.  Ellenberg v. William Goldberg & Company, Inc. (In re Sullivan Haas Coyle, Inc.), 

208 B.R. 239 (Bankr. N.D. Ga. 1997).     

 This Court has previously determined that insider status could be founded on a “complexity of 

relationship and conduct . . . so close that it overrode more independent business judgment. . .”  In re 

Northgate Computer Systems, Inc., 240 B.R. 328 (Bankr. D. Minn. 1999).  But the Trustee makes no 

allegation and offers no proof that any relationship and conduct overrode independent business judgment 

of anyone.  The Trustee is content to attempt to prove that M&H as attorneys had substantial knowledge 

of the financial situation of the Debtors.  That is not enough to satisfy the test described in Northgate 

Computer.   

Other courts have focused on the closeness of the parties, the degree to which the transferee is 

able to  exert control or influence over the debtor, and whether the transactions between the debtor and the 

defendant were conducted at arm’s length.  Ellenberg v. William Goldberg & Company, Inc. (In re 

Sullivan Haas Coyle, Inc.), 208 B.R. 239 (Bankr. N.D. Ga. 1997).   Although Ellenberg involved 

payments made to a consulting firm, the court analyzed cases dealing with law firms to be helpful.  In 

Ellenberg, the court compared the facts in In Koch v. Rogers (In re Broumas), 203 B.R. 385, 391 

(D.Md.1996), wherein the attorney was held to be a non-statutory insider, with the facts in Ellenberg.   

 In Broumas, the attorney had bank accounts at a bank controlled by the debtor.  The debtor had 

signatory authority on the attorney’s bank accounts.  The debtor and the lawyer had invested together and 

made loans to each other.  Their loans and investments were made without documents.  The Ellenberg 

court discussed several other cases involving law firms, and real estate brokers.  In concluding that the 

consultants were not insiders despite the fact that they had day-to-day involvement in the debtor’s cash 

management.  The court found there was not the necessary level of control, and that the transactions were 

arms length.  The court also relied on the fact that the consultant could not sign checks, hire or fire 

employees and had no role in the production or operation of the business.   



 8 

 Nowhere, however, in this case does the Trustee even allege, let alone prove, that the relationship 

between the debtors and Hagberg or the defendants was such that it “overrode more independent business 

judgment.”  Trustee does not allege that defendants exerted any control over the debtors.  Nor does 

Trustee allege that Hagberg exerted any influence over the debtors beyond that inherent in the attorney-

client relationship.  In his deposition, Mike Mahoney testified that no one at Mahoney & Hagberg had 

any check-signing authority, or decision-making authority of any kind.  Mahoney Depo pp. 108-109.   

 The Trustee makes much of the fact that the M&H mortgage was signed at the same time as the 

mortgage to Strom.  It is no coincidence says the Trustee.  Of course it was no coincidence.  Ms. Zeller 

lived in Andorra.  She traveled to Minnesota in August 2000 to deal with the First Union mortgage 

defaults.  She came back in January 2001 and in March 2001.  It makes perfect sense that she would sign 

all documents she needed to sign before a notary at the same time, during a trip to Minnesota and that is 

precisely what she did.  See Zeller Aff. 

 Other courts, in determining insider status have looked at a list of factors.  Some of these include:  
 
 1.  Whether the loan made to the debtor was documented (e.g., promissory note, mortgage, 

and specified repayment terms); 
  

2.   Whether the loans were made on an unsecured basis and without inquiring into the 
debtor's ability to repay the loans;  

 
3.   Whether the transferee knew that the debtor was insolvent at the time the debtor made the 
loans or recorded the security agreements; 

 
4.   Whether there were numerous loans between the parties;  

 
5.  Whether there were any strings attached as to how the debtor could use loan proceeds;  

 
6.   Whether the loans were commercially motivated; 

 
7.  Whether the transferee had an ability to control or influence the debtor;  

 
8.  Whether there was a personal, business, or professional relationship between the 
transferee and the debtor allowing the transferee to gain an advantage such as that attributable 
simply to affinity; 

 
9.  Whether the transferee had authority to make business decisions for the debtor;  
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10.  Whether there is evidence of a desire to treat the transferee differently from all other 
general unsecured creditors; 

 
11.  Whether there was an agreement among the parties to share profits and losses from 
business transactions. 
 

In re Emerson, 244 B.R. 1, 32 (Bankr.D.N.H.1999) 
 

Application of these Emerson factors does not lead to a conclusion of insider status for anyone.  

Here the loan to the Trust was fully documented.  The loan was initially made with the agreement that the 

loan would be paid form the proceeds of the expected refinancing.  When the financing did not occur, a 

mortgage was given.  The loan was made based in reliance of the due diligence of others who loaned 

significantly higher amounts at the same time.  There is no evidence that the Trust, Strom or Hagberg 

knew the debtor entities were insolvent at the time.  The owner of the Debtor entities has testified that the 

Debtors were not insolvent.  There were not numerous loans between the parties, only the one.  Moreover, 

the funds were specifically earmarked for payment to First Union.  Strom testified that the loan was 

commercially motivated, she thought it would be a good investment – 25% loan fees and 22% interest 

would likely qualify as a good investment.  There is no evidence that Strom, the Trust or Hagberg had any 

ability to influence the Debtors.  While Hagberg and Strom were friends with Kate Zeller, there is no 

evidence that the loan was made or the mortgage given based on affinity.  Loans on similar terms at the 

same time were made by Internet Financial – a creditor whose secured claim was recognized without 

question by the Trustee.  There is no evidence that the Trustee, Strom or Hagberg had authority to make 

business decisions for the Debtors and Michael Mahoney and Kathleen Zeller have both testified there 

was no such authority.  There was a desire to treat the Trust differently from unsecured creditors because 

the proceeds from the loan were used to pay a secured creditor and the Debtors viewed the transactions as 

simply one creditor stepping into the shoes of another.  There was no agreement for sharing of profits. 

1. Unproven Allegations by the Trustee 
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The Trustee alleges in his Amended Complaint that Strom and the Trust are insiders of the 

Debtors.  Specifically, he avers: 

  3. On information and belief, the Jane L. Strom Revocable Trust (herein the “Strom 
Trust”), is a trust created under Minnesota law.   Jane L. Strom, individually, is, on information 
and belief, a co-Trustee settlor, and beneficiary, of the Strom Trust.  On information and belief, 
Jane L. Strom is an individual who is married to Stephen Hagberg (“Hagberg”).  Hagberg is a 
principal in the law firm Mahoney & Hagberg (“M&H”).  M&H, at all relevant times, 
simultaneously represented the Debtors, various affiliates of the Debtors, the corporate manager 
of the Debtors, and its principal Kathleen Zeller; and various purported creditors of the Debtors.  
Hagberg is a co-Trustee of the Strom Trust.  By virtue thereof, Jane L. Strom, as Trustee, and the 
Strom Trust, were “insiders” of the Debtors, as that term is defined in 11 U.S.C. § 101(31). 

 
The “by virtue thereof” language means that the Trust and Strom are insiders solely on a 

derivative basis because of their relationship to Hagberg.  Those allegations, even if true, however, do not 

establish facts sufficient to establish insider status to Strom or the Trust.  They do not even establish 

insider status for Hagberg or M&H.   

In attempting to discover the factual basis for the Trustee’s alleged insider status for Strom and the 

Trust, Defendants propounded the following interrogatory: 

 INTERROGATORY NO. 12: Describe the relevant time as used in the phrase “at all relevant 
times” in paragraph 10 of the Complaint, state the date you contend the Strom Trust and Jane 
Strom first became insiders and describe all facts and what event or event[s] occurred on or 
before such date to vest these Defendants with insider status. 

 
The Trustee responded: 
 
 ANSWER: See Answer to Interrogatory No. 11.  The Defendants were insiders at the same 

time, and upon the same facts, that Steven Hagberg, Michael Mahoney, and Mahoney & 
Hagberg, P.A., were insiders of the Debtors.  (Emphasis added).   

 
See Mitchell Aff, Ex. 1, p. 6. 
 

Trustee’s response to Interrogatory No. 12 reveals the fatal deficiency in Trustee’s theory.  The 

Trustee believes that Strom and the Trust are insiders, not because of any relationship with or control over 

the Debtors but solely because Strom is married to an attorney for the Debtors.2  

                                                 
2  The Trustee argues that the situation is akin to the wife of a corporate executive who receives an avoidable transfer 
from a corporate debtor with the assistance of her CEO husband.  Of course, such is not the situation here.  Hagberg was not a 
corporate officer who actively assisted in the transfer from the debtor.  Spouses of corporate officers are statutory insiders.  Wives 
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The Trustee’s answer to Interrogatory No. 11 (which has not been supplemented) contains all 

facts known to the Trustee that allegedly establish insider status for Strom and the Trust.  The request was 

for all facts: 

INTERROGATORY NO. 11:  State all facts and identify all documents that reflect, 
refer or relate in any way to your contention that the Strom Trust and Jane Strom were insiders “at 
all relevant times.” 

 
The Trustee responded: 

 
ANSWER: The facts involved in the relationship of Steve Hagberg and Jane Strom and the 
relationship of Mahoney & Hagberg, and all of its attorneys and employees to the debtors, 
Kathleen Zeller, Summa Management Company, and Vern Zeller.  Mahoney & Hagberg were 
involved and were believed to have controlled the Debtor and its transactions with its affiliates 
and third parties, and had intimate detailed knowledge of the debtors’ financial condition and 
transactions.  Jane Strom and Steve Hagberg also had and were privy to such knowledge, and 
thereby were insiders as that term is used in the Bankruptcy Court.  Mahoney & Hagberg 
represented an affiliate known as Carefree Living Of America (Minnetonka), Inc. in extensive 
and protracted litigation.  Mahoney & Hagberg engineered the transfer of ownership and control  
of the Debtors from Will Selbak to Kathleen Zeller and Summa Management Company.  
(Emphasis added). 

 
This answer reveals the second fatal flaw in the Trustee’s theory, that knowledge alone, even 

intimate detailed knowledge, is sufficient to establish insider status.  If this were the test, every law firm 

and every accounting firm would be insiders of their clients.  If Congress had intended this result it 

certainly would have included attorneys and accountants in the definition.  This answer also underscores 

two material factual disputes.  First, the Trustee claims in this answer that Jane Strom was privy to 

intimate detailed knowledge of the debtors’ financial condition and transactions.  Second, he testifies that 

M&H were “believed” to have controlled the Debtors.   

a. Strom Was Not “Privy” to “Intimate Detailed” (or any) Financial Information  

Strom denied under oath that she had any business transactions (other than the loan at issue here) 

with Zeller or any of her entities. 

 BY MR. LEONARD 
                                                                                                                                                             
of the debtor corporation’s attorneys are not.  Congress could easily have made outside counsel an insider but chose not to.   In 
continuing this argument, the Trustee asserts that there was no consideration or value given for the mortgage.  But  under 11 
U.S.C. § 548(d)(2)(A) “value” is defined as including the securing of a “present or antecedent debt.”   
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 Q. Would you characterize your meetings with Ms. Zeller as being social? 

 A. Yes. 

 Q. Other than the transaction dealing with your trust that is the subject of this case, did you 
have any other business transactions directly or indirectly with Ms. Zeller or any of her 
companies? 
 

A. No. 

Strom Depo. p. 17. 

Strom also testified that although she knew that Zeller’s companies operated residential care facilities, she 

had no knowledge of the extent of Zeller’s ownership of those companies. 

 BY MR. LEONARD 

 Q. What knowledge do you have of Kathleen Zeller’s businesses? 

 A. I knew what they were.  I knew the names. I mean . . . 

 Q. And what was your understanding of what they were? 

 A. They’re healthcare facilities.  Or, excuse me, they’re residential facilities. 

Q. And what knowledge did you have at that time of the ownership interest of Kathleen 

Zeller in those businesses? 

 A. Specifically, I didn’t have any knowledge of that. 

Strom Depo. p. 23. 

Although the Trustee also testified under oath in his responses to Defendants’ interrogatories that 

Strom was privy to “intimate detailed” financial information, Strom has flatly denied receiving any 

financial information and the Trustee has produced no evidence to the contrary. 

 BY MR. LEONARD 

 Q. Did you receive information about the financial condition of the companies from any 

source before you made the – before the trust made the loan that it’s alleging was made? 

 A. No. 
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This line of questioning by the Trustee conclusively establishes that Strom was not privy to the 

kind of information the Trustee believed she had as expressed in his answers to Defendants’ 

interrogatories.  Zeller has also confirmed that Strom was not privy to such information.  The Trustee has 

offered no evidence to the contrary and apparently has recognized that  his initial belief, as articulated in 

his answers to interrogatories, that Strom directly received intimate detailed financial information is false.  

If there was evidence of direct knowledge, there would be no need for the Trustee to embark upon a 

lengthy (and erroneous) discussion of the law of imputed knowledge.  What is clear is that the Trustee no 

longer claims (if he ever did) that  either Strom or the Trust are insiders because of any relationship 

between Strom and the Trust on the one hand and the Debtors on the other.  

b. The Trustee Has Produced No Evidence of Control by M&H 

Although the Trustee testified in his answers to Defendants’ interrogatories that someone (he 

declined to say who) believed that M&H controlled the Debtors, he has provided no evidence of any such 

alleged control.3  In his memorandum, the Trustee makes only two passing and insignificant references to 

control allegedly exercised over the Debtors by M&H.  The first comes from the testimony of Mahoney 

where he recalled Hagberg saying he was “going to secure our receivable with mortgages from the 

debtors, get a note and mortgage.”  See Mahoney Depo. p. 52.  But Hagberg testified that he had no such 

conversation with Mahoney.  See Hagberg Depo. pp. 115-116.  Although this fact is disputed it is not 

material.  Such a statement is not sufficient evidence of control over the Debtors in the sense that M&H’s 

desire to obtain additional collateral for their debt  “overrode more independent business judgment.”  In re 

Northgate Computer Systems, Inc., 240 B.R. 328 (Bankr. D. Minn. 1999).4  The Court can conclude as a 

matter of law that M&H’s desire to obtain collateral is not sufficient to render them insiders. 

                                                 
3  Statements in affidavits made on information and belief are not competent evidence. On summary judgment.  Rule 56 
requires such statements to be made on personal knowledge. 
4  M&H were already secured creditors, albeit unperfected as to third parties, by virtue of their attorney’s lien rights under 
Minnesota law. 
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The second arguable example of purported control is not really a factual example at all but rather 

a mere choice of words in Trustee’s legal argument.  The Trustee used the word “had” in the sentence 

“Thereupon, on March 15, 2001, the Law Firm had Zeller, on behalf of the Debtors, execute a mortgage 

in favor of the Law Firm . . .”  There is no support for this implication in the record.  According to the 

Trustee, Hagberg drafted the mortgages in favor of M&H and negotiated the terms of the note.  But 

Hagberg denied  drafting the mortgages and testified that he did not know who at M&H drafted the note.  

See Hagberg Depo. pp. 111-116.  This fact, to the extent the Trustee intended it to be a fact at all, is 

disputed but again it is not material.  Even if Hagberg had drafted the mortgage and note and asked Zeller 

to sign it, there is no evidence that M&H exerted such control over Zeller as “overrode more independent 

business judgment.” 

The Trustee has not and cannot establish that Hagberg or M&H exerted such control over Zeller 

as “overrode more independent business judgment”  and therefore fail to establish insider status as a 

matter of law, even under the expanded definition in Northgate Computer.  

  2. The Facts Which Are Proven Do Not Establish Insider Status.   

 The Trustee has established that M&H was counsel to the Debtors for a number of years and that 

both Mahoney and Hagberg provided a variety of legal services.  He has established that the lawyers at 

M&H were aware of certain of the financial results of the Debtors.  He has established that M&H acted as 

counsel in connection with refinancing and proposed refinancing as well as the defaults under the First 

Union mortgage.  He has established that M&H gave opinion letters in loan transactions.  He has 

established that M&H responded to audit inquiry letters.  He has established that Mahoney was actively 

seeking refinancing sources for the Debtors.  He has established that M&H represented the Debtors in 

protracted litigation.  He has established that M&H was aware of the Lindquist judgment, aware of the 

large balance due to M&H and numerous pieces of financial information.  In short, the Trustee has 

established that M&H did what ever other competent business law firm would have done under similar 
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circumstances -- kept themselves well informed and provided aggressive business and litigation 

representation as needed.  But that is not enough to make M&H an insider.  M&H must have had such a 

relationship with the Debtors as to override more independent business judgment.  No such showing is 

made (or even alleged) on these undisputed facts. 

 IV. Hagberg’s Knowledge Cannot Be Imputed to Strom and the Trust 
 
 Trustee claims that any knowledge obtained by Hagberg through confidential attorney-client 

communications and client secrets can be imputed to Hagberg’s wife and the Trust without proof of actual 

knowledge.  This concept as applied to an attorney is absurd and contrary to law.  Under the Trustee’s 

theory all confidential attorney-client communications and client secrets may properly be deemed to be 

known by the attorney’s wife and any entity that the attorney may have a fiduciary relationship with, such 

as trustee or executor.  This is simply not the law. 

In support of his novel proposition, the Trustee cites Section 275, Restatement (Second) of 

Agency, 1958.  That section provides: 

Except where the agent is acting adversely to the principal or where knowledge as distinguished 
from reason to know is important, the principal is affected by the knowledge which an agent has 
a duty to disclose to the principal or to another agent of the principal to the same extent as if the 
principal had the information.  (Emphasis added).   

 
Comment c to the cited section makes it clear that the section does not apply on these facts. 

Comment: 
 

c. Duty to reveal essential. The agent must have a duty to reveal the information which he has. It 
is not enough that the agent has a duty in relation to the subject matter. Likewise, where an agent 
is privileged not to reveal relevant information which, but for the privilege, it would be his duty 
to reveal, the principal is not affected by the agent's knowledge. See § 281.  (Emphasis added). 

 
Section 281, Restatement (Second) of Agency, 1958.  That section provides: 
 

A principal is not affected by the knowledge of an agent who is privileged not to disclose or act 
upon it and who does not disclose or act upon it.  (Emphasis added). 

 
Comment a to that section explains the rule: 
 

Comment: 
 



 16 

a. The rule stated in this Section applies most frequently where an attorney at law receives 
information from a client under such circumstances that he has a duty not to reveal it without 
the client's permission. In such cases, the attorney, in acting for other clients, is privileged to act 
without revealing the information and, in many cases, without reference to it.  (Emphasis added).   

 
Here Hagberg had no duty to a duty to disclose, to the contrary he had a duty not to disclose under Rule 

1.6 of the Minnesota Rules of Professional Conduct.   

Rule 1.6 of the Minnesota Rules of Professional Conduct prohibits disclosure of client secrets or 

confidences.  The rule prohibits use of confidential information or secrets for the benefit of the lawyer 

without the client’s consent.  The rule includes information protected by the attorney-client privilege as 

well as information gained in the professional relationship disclosure of which would be embarrassing or 

detrimental to the client.  Every attorney knows that Rule 1.6 prohibits disclosure of client secrets even 

disclosure to the attorney’s spouse.  In order for the Trustee’s imputation theory to be correct, there would 

be a necessary implication that every married attorney breaches the Rules of Professional Conduct on a 

regular basis.  It is a implication necessary for the Trustee’s case because the Trustee can point to no direct 

evidence that any confidential client information was ever disclosed by Hagberg to his wife.   

Being in the possession of confidential information of the debtors, Hagberg could not and did not 

use that information for his benefit or that of his wife or the Trust.  The Trustee incorrectly states at page 

14 of his memorandum that Hagberg and his wife were acting within the scope of their authority on 

behalf of the Trustee in extending the loan to the Debtors.  For that incorrect statement, the trustee cites 

page 84 of Hagberg’s deposition.  But all that Hagberg said in that exchange was that he was aware of the 

duties of a trustee under a trust.  He did not testify there (or anywhere else) that he acted to make the loan 

to the debtors.  What Hagberg did testify to repeatedly at pages 64-79 of his deposition was that he 

abstained from the decision to loan the trust money and that Strom had the ability to make decisions 

without his consent or input.5   

                                                 
5  See Strom Depo Ex. 3 (Revocable Trust Agreement) § 17.2.5.2, p. 25:  “Until so delegated, and except as otherwise 
provided herein, said rights, powers, duties and discretions shall be exercisable jointly provided that at any time I [Jane Strom] 
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 But even if the knowledge could be imputed, knowledge alone does not make one an insider.  

Ellenberg v. William Goldberg & Company, Inc. (In re Sullivan Haas Coyle, Inc.), 208 B.R. 239, 246 

(Bankr. N.D. Ga. 1997).   Professionals are often hired by businesses in financial straits and the 

knowledge gained without the type of closeness or control described in Ellenberg does not make such 

professional an insider.  Id at 246.  Mere knowledge, even intimate detailed knowledge is insufficient to 

establish insider status: 

While defendant Goldberg & Co. was retained to give the debtor financial advice and, in the 
course of their relationship, the defendants obtained considerable knowledge about the financial 
condition of the debtor, this advice and knowledge alone does not make one an insider. 
Professionals are often hired by businesses in financial straits, and those professionals typically 
give advice and obtain knowledge about the debtor's financial condition. That knowledge, 
without the type of closeness or control found in the cases discussed above, should not make a 
consultant or professional an insider, subject to the expanded one-year reach back in the 
preference statute. 

 
In re Sullivan Haas Coyle, Inc., 208 B.R. 239, 246 (Bankr. N.D. Ga. 1997). 
 
 In preference actions against creditors, trustees frequently assert that creditors should be 

considered insiders because they have control over the debtor. The degree of control must be 
"powerful," and the courts look at the totality of the circumstances to determine when a creditor 
has assumed control of the debtor. See Clark v. Balcor Real Estate Finance, Inc. (In re Meridith 
Millard Partners), 145 B.R. 682, 688 (D.Col.1992), aff'd sub nom. Clark v. Balcor Real Estate 
Finance, Inc. (In re Meridith Hoffman Partners), 12 F.3d 1549 (10th Cir.1993), cert. den. 512 
U.S. 1206, 114 S.Ct. 2677, 129 L.Ed.2d 812 (1994). "In order to control a debtor, a creditor must 
be so powerful that the debtor becomes a mere instrument or agent of the creditor, unable to make 
independent policy and personnel decisions." Id. A debtor's inferior bargaining position does not 
transform a creditor into a control person. See Balaber-Strauss v. GTE Supply Corp. (In re Coin 
Phones, Inc.), 153 B.R. 135, 141 (Bankr. S.D.N.Y. 1993). 

 
Id at 245-246. 
 

The primary focus of the determination [of insider status] is upon the degree of control. A formal 
relationship between the parties is persuasive but is not determinative. Matter of Fabricators, Inc., 
926 F.2d 1458 (5th Cir.1991). 
 
The examination of the level of control must be made with the understanding that control over 
financial affairs may be an unavoidable circumstance attendant to many creditor-debtor 
relationships. See ABC Elec. Serv. Inc. v. Rondout Elec., Inc., (In re ABC Elec. Serv. Inc.), 190 
B.R. 672 (Bankr.M.D.Fla.1995). Therefore, as a general rule, the Courts have been reluctant to 
construe financial oversight--even intrusive oversight--as the control required to impose insider 

                                                                                                                                                             
am serving as Trustee I shall be able to act independently and this Trust shall be able to purchase, mortgage and sell any assets 
with my sole signature.”   
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status. The fact that a creditor examines, monitors, and even controls some aspects of the debtor's 
financial affairs does not render the creditor an insider. In re Meridith Millard Partners, 145 B.R. 
682, 688 (D.Colo.1992), aff'd, 12 F.3d 1549 (10th Cir.1994), cert. denied, 512 U.S. 1206, 114 
S.Ct. 2677, 129 L.Ed.2d 812 (1994). Financial power alone does not render a creditor an insider. 
In re Vinard, 133 B.R. 217, 220 (Bankr.S.D.Ind.1991). 
 

In re Armstrong, 231 B.R. 746, 749 (Bankr. E.D. Ark.1999).   

 There is no evidence of any control here.  The direct evidence is that there was no control or even 

an opportunity for control.  See Mahoney Depo., pp.   106-109, Zeller Aff. ¶ 2.  The Trustee has failed to 

establish insider status and therefore he loses on an essential element and his case must be dismissed.   

 V. The Trustee Has Failed to Establish Insolvency 
 
 Because the presumption of insolvency does not apply here, the Trustee must prove insolvency in 

March and April 2001, the dates the mortgages were recorded.  Insolvency is determined on a modified 

balance sheet test.  11 U.S.C. § 101(32).  In re Northgate Computer Systems, Inc., 240 B.R. 328 (Bankr. 

D. Minn.1999).  For the following reasons the Trustee has failed to prove insolvency.    

A. Sampson’s Testimony as to Value is Inadmissible:  He is Neither Expert Nor Owner 

 The arguments regarding the Trustee’s failure to qualify Sampson as an expert witness and the 

deficiencies in his testimony even if expert status could be established are set forth in Defendants’ 

separate objection and are incorporated herein by reference and will not be repeated here.  Suffice it to say 

here that Sampson is not an expert on valuation and was not the owner at the relevant times.  In addition, 

he is hopelessly biased as a result of his management of the Debtors during the Debtors’ Chapter 11 cases 

performed with the retrospectively obvious goal of acquiring the properties as cheaply as possible.  It is 

notable that Sampson had nothing to say about the fair value of the properties as of the date he purchased 

them.  His only comment was that he paid what the Trustee asked.   

 B. There is a Factual Dispute Over Value. 

 Kathleen Zeller, president of the Debtors at the relevant times and shareholder of Summa, the 

majority shareholder of the Debtors, has testified that the value of the three properties in the aggregate in 
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March and April of 2001 was between $16 million and $18 million.  An owner is competent to testify as 

to the value of her property.  Universal Lending Corp. v. Wirth Companies, Inc., 392 N.W.2d 322 

(Minn.App. 1986).  When such owner’s opinion is supported by analysis, as here, it can be given 

significant weight.  In re Marion Street Partnership, 108 B.R. 218 (Bankr. D. Minn.1989). 

 Zeller based her opinion in the first instance on a professional appraisal obtained by a neutral 

third-party appraiser.  Next, she testified that since the appraisals were accomplished and through the 

petition date, the occupancy rates for the projects had declined minimally while revenues had steadily 

increased.  According to her testimony which adopted certain of the figures in the appraisals, as of the 

date of the appraisals, Brainerd had an occupancy rate of 98.6%.  Burnsville had an occupancy rate of 

100%.  St. Cloud had an occupancy rate of 100%.  The UST reports Zeller filed for August 2001 establish 

that as of the petition date of August 17, 2001, Brainerd had 2 vacancies out of 70 units (97% occupancy).  

Burnsville had 12 vacancies out of 95 units (87% occupancy).  St. Cloud had 4 vacancies out of 70 units 

(94% occupancy).     

She testified that in December, 1997 Brainerd had scheduled annual revenue of $16,896.00 

revenue per occupied unit (67 out of 70); Burnsville had scheduled annual revenue of $21,256 per 

occupied unit (91 out of 95) and St. Cloud had scheduled annual revenue of $17,753 per occupied unit 

(70 out of 70).  See Zeller Aff. Ex. B.   But on the petition date, as computed from the figures in the UST 

reports, Brainerd had scheduled annual revenue per occupied unit of $21,694 (68 out of 70), an increase 

of 28%.  Burnsville had scheduled annual revenue per occupied unit of $25,356 (83 out of 95), an 

increase of 19%.  On the filing date, St. Cloud had scheduled annual revenue per occupied unit of 

$24,713 (66 out of 70), an increase of 39%.  See Zeller Aff. Ex. D.  Zeller’s opinion that the revenues had 

increased are supported by the record.  Her testimony that income is a key factor in valuation cannot be 

disputed. 
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Because Sampson’s testimony cannot be admitted, Zeller’s testimony is conclusive on the 

valuation issue.  On the relevant dates, the aggregate value of the properties was between $16 million and 

$18 million. 

 B. There is a Factual Dispute as to Liabilities 

 Zeller has testified that the aggregate liabilities of the Debtors as of March and April did not 

exceed $12,500,000.  Her testimony is based on the financial statements of the Debtors compiled by the 

Debtors’ CPA firm on September 30, 2000, the sworn schedules filed in the bankruptcy cases and her 

personal knowledge.   

 1. The Trustee’s “Evidence” of Liabilities 

 The evidence of liabilities of the Trustee is subject to serious evidentiary objections as set forth in 

Defendants’ separate objection.  In addition, the Trustee has listed only some of the liabilities in his 

supplemental affidavit.  The Trustee seeks to establish that these listed creditors were bona fide creditors 

of the Debtors as of March 15, 2001.  Yet a closer look reveals that his evidence, even if admissible, is 

insufficient. 

 2. The Trustee is Judicially Estopped to Now Assert the Validity of Certain Claims 

 The Trustee testifies at paragraph 3 of his Supplemental affidavit that a partial list of creditors 

owed jointly by all the Debtors as of January 1, 2001, which were unpaid as of March 15, 2001 totals 

$20,293,384.84.  By such testimony, the Trustee seeks to set up these creditors as holding bona fide 

undisputed claims on March 15, 2001.  The Trustee neglects to mention, however, that he has objected to, 

and been successful in eliminating or significantly reducing Claim Nos. 35, 42, 39, 40, 45, and 41 

originally filed as totaling $5,239,602.60.  Attached as Exhibit 1 is a chart listing the claims, the grounds 
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for the Trustee’s objections and the ultimate result.6  After the Trustee’s successful objections, these claims 

are now valued in the aggregate at $114,375.7 

 Despite the fact that the Trustee was successful in eliminating over $5,000,000 in claims as a 

result of his objections that such claims were invalid from their inception, he now seeks to assert that 

these claims did have validity at the full filed amount for purposes of establishing insolvency.  In order to 

do that, however, the Trustee must necessarily take an inconsistent position from that he has already 

successfully asserted.  He argued very successfully that for one reason or another these claims were 

invalid.  He now argues that the claims were valid and should be used to establish insolvency.  In short, 

the Trustee asks the Court to find that these claims are valid when the Trustee has already successfully 

asked the Court to determine (and the Court has determined) that they are not.   

 The doctrine of judicial estoppel prevents the Trustee’s attempts to have it both ways.  The 

doctrine prohibits a party from taking inconsistent positions in the same or related litigation. See United 

States ex rel. Gebert v. Transport Admin. Servs., 260 F.3d 909, 917 (8th Cir.2001); Hossaini v. W. Mo. 

Med. Ctr. , 140 F.3d 1140, 1142-43 (8th Cir.1998).  Because the Trustee successfully disputed these 

claims, asserting they were invalid, he is estopped from now claiming they were valid claims when it suits 

his purpose to do so.  Such is precisely the goal of the judicial estoppel doctrine. 

The judicial estoppel doctrine protects the integrity of the judicial process by preventing a party 
from taking a position inconsistent with one successfully and unequivocally asserted by the same 
party in a prior proceeding. Edwards v. Aetna Life Insurance Co., 690 F.2d 595, 598 (6th 
Cir.1982); Patriot Cinemas, Inc. v. General Cinema Corp., 834 F.2d 208, 212 (1st Cir.1987). The 
purpose of the doctrine is to protect the courts "from the perversion of judicial machinery." 
Edwards, 690 F.2d at 599. Courts have used a variety of metaphors to describe the doctrine, 
characterizing it as a rule against "playing 'fast and loose with the courts,' " Scarano v. Central 
R.R., 203 F.2d 510, 513 (3d Cir.1953), "blowing hot and cold as the occasion demands," Allen v. 
Zurich Insurance Co., 667 F.2d 1162, 1167 n. 3 (4th Cir.1982), or "hav[ing] [one's] cake and eat 
[ing] it too," Duplan Corp. v. Deering Milliken, Inc., 397 F.Supp. 1146, 1177 (D.S.C.1974). 

                                                 
6  Defendants request that the Court take judicial notice of the Trustee’s objections as filed in the bankruptcy case and the  
adversary proceedings against these creditors. 
7  Claim No. 40 of Hinshaw & Culbertson has apparently not yet been resolved but because the Trustee has objected, the 
claim has lost its prima facie validity under 11 U.S.C. § 502.  Claim No. 41 is not properly a claim for money damages as of 
March or April 2001.  Rather it was a requirement to issues stock.  Because the Trustee has alleged that he will not have enough  
money to pay the unsecured claims in full, there will be no distribution to this creditor. 
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Emerson's dictum that "a foolish consistency is the hobgoblin of little minds" cuts no ice in this 
context. 
 

Reynolds v. C.I.R.  861 F.2d 469, 472 -473 (6th Cir. 1988).   
 

Courts have recognized that the circumstances under which judicial estoppel may appropriately 
be invoked are not reducible to any general formulation. Nevertheless, several factors typically 
inform the decision whether to apply the doctrine in a particular case: First, a party's later position 
must be clearly inconsistent with its earlier position. Second, courts regularly inquire whether the 
party has succeeded in persuading a court to accept that party's earlier position, so that judicial 
acceptance of an inconsistent position in a later proceeding would create the perception that either 
the first or the second court was misled. Third, courts ask whether the party seeking to assert an 
inconsistent position would derive an unfair advantage or impose an unfair detriment on the 
opposing party if not estopped. In enumerating these factors, this Court does not establish 
inflexible prerequisites or an exhaustive formula for determining the applicability of judicial 
estoppel. Additional considerations may inform the doctrine's application in specific factual 
contexts. Pp. 1814-1815. 

 
New Hampshire v. Maine, 532 U.S. 742, 743, 121 S.Ct. 1808,1810 - 1811 149 L.Ed.2d 968 (2001). 
 
 Application of the factors identified in New Hampshire v. Maine require enforcement of judicial 

estoppel on the facts of this case.  The Trustee objected to these claims asserting they were invalid and 

should be disallowed.  Now he asserts that the very same claims should be given full consideration in 

determining insolvency.  Either the claims were valid from the start or they were not.  The Trustee’s 

position is clearly inconsistent.  Second, the Trustee prevailed in bankruptcy court on his objections.  All 

of the relevant claims were either disallowed or a settlement at a significant (and in the case of Mahoney 

& Hagberg, huge) reduction was reached and approved by the court.  The fact that the court did not 

necessarily decide a particular claim on the merits but rather merely approved a settlement is of no 

consequence.  Such approval by a bankruptcy court which is charged with an affirmative obligation to 

make an independent judgment as to the fairness of the settlement constitutes the required judicial 

acceptance.  Reynolds v. C.I.R.  861 F.2d 469, 473 (6th Cir. 1988).  Third, if the bankruptcy court were to 

now find that the disallowed claims were valid it would appear that the court had been misled in making 

its earlier rulings.  Finally, a finding of insolvency on the dates the mortgage to the Trust was recorded is 

obviously prejudicial to Defendants as insolvency is an essential element of Trustee’s preference action. 
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 A recent case out of the Bankruptcy Court for the Southern District of New York is helpful to the 

analysis.  In In re Trace Intern. Holdings, Inc., 301 B.R. 801 (Bankr. S.D.N.Y. 2003) the Chapter 7 

Trustee had brought a claim under Delaware law in district court against the officers and directors 

claiming they had illegally authorized payment of dividends on certain preferred stock while the debtor 

was insolvent.  The Trustee successfully argued in district court that the debtor’s obligation to redeem the 

preferred stock was a liability that should be counted with all the other liabilities in determining 

insolvency.  Later in the bankruptcy case, the Trustee sought to recover the dividends paid to the holders 

of such preferred stock on a constructive fraudulent transfer theory.  The shareholders’ defense was that 

the payments were made on antecedent debt and therefore were made for value.  See 11 U.S.C. § 

548(d)(2)(A).  The court held that the trustee was judicially estopped from asserting that the preferred 

stock was not an antecedent debt when he had successfully argued that it was in the district court action.   

 The Trustee here cannot have it both ways.  He cannot assert that certain claims are valid for 

purposes of establishing insolvency when he has already determined that the claims are invalid.  These 

claims cannot be used in the insolvency determination. 

3. The Claims of the Limited Partners of Brainerd Manor, Ltd, are not Properly 
Considered   

 
 According to the proof of claim filed by the Limited Partners of Brainerd Manor, Ltd. See 

Leonard Supp. Aff. Claim # 41, and the Trustee’s complaint in the adversary proceeding against it, under 

a settlement agreement reached in 1998, the Debtors were obligated to issue preferred stock to these 

limited partners.  The stock was to be issued in settlement and in forgiveness of debt owed by the Debtors 

to these limited partners.  The transaction is further described by the Debtors’ accountants in their notes to 

combined financial statements dated December 31, 1998.  Exhibit 4 to Hagberg’s Depo. p. 16.   

   In March 1998, the Corporations settled a lawsuit, subject to court approval, with certain limited 
partners who are also debtors of the Corporations.  The agreement provided for issuance of 
variable rate, cumulative, non-voting, convertible, preferred stock  to the limited partners in 
exchange for debt outstanding to them.   
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Contrary to the Trustee’s assertions, the Debtors did not owe these limited partners $3,275,000 on March 

15, 2001.  The $3,275,000 claim arose at the time of the bankruptcy when it became clear that the 

preferred stock would either not be issued or redeemed.8  The claim arose from the breach of an 

agreement to issue stock and was properly subordinated under 11 U.S.C. § 510 by agreement between the 

Trustee and the claimants.  The subordination, while effectively disposing of the claim from the estate’s 

perspective, begs the question of whether there was a debt at all as of March 15, 2001.  The Trustee has 

not established that there was a debt owed to these limited partners under this agreement on March 15, 

2001 (or at any other time).  The proof attached to these claimants’ proof of claim is too minimal to 

establish the claim.  The limited partners’ claim therefore cannot be counted as a liability for purposes of 

determining insolvency.  See Zeller Aff. ¶ 20 (Claimants were not creditors in March and April, 2001.  

Debtors obligation was to issue stock, not debt).   

 4. The Claim of Linda Selbak is Not Properly Considered  Either 

 The Trustee asserts in his supplemental affidavit that Linda Selbak held a claim on August 15, 

2001 against the Debtors for $3,500,000.  That statement is incorrect.  The Trustee has elected to submit 

as evidence of this statement, only a copy of a confession of judgment provided pursuant to a Settlement 

Agreement dated March 26, 1998.  According to the proof of claim form, the purported judgment against 

the Debtors was never filed.  The Trustee does not provide either the Settlement Agreement or the 

subsequent amendment to that settlement agreement both of which are attached to Ms. Selbak’s proof of 

claim (Claim No. 31) filed in these cases but rather has provided only a confession of judgment which 

was superseded by a subsequent agreement.  Defendants request that the court take judicial notice of the 

complete Proof of Claim No. 31 a copy of which is attached to the affidavit of Ralph Mitchell filed 

herewith.  Proof of Claim No. 31 contains a Settlement Agreement dated March 26, 1998, a signed 

                                                 
8  The back-up for the limited partners claim (one paragraph) is extremely summary and should have drawn an objection 
from the Trustee on that basis alone.   
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confession of judgment dated March 27, 1998 and an Amendment to Settlement Agreement dated 

November 3, 1998 (“Amendment”).   

In addition, the Amendment refers to a Standstill Agreement which was not provided with the 

proof of claim but which is provided with the affidavit of Ralph Mitchell filed herewith.  Either the 

agreement provides that the Debtors had no further liability to Selbak other than salary and insurance, as 

Zeller believes, or the agreements taken in the aggregate establish that the Debtors obligations were 

secondary to and contingent upon failure of performance by Summa.  Either way, worst case, the Debtors 

could be called upon to pay under the Amendment only if Summa failed to do so.  Under the Standstill 

Agreement, the Debtors could be called upon to pay Selbak only after the First Union Bank debt had been 

paid in full.  So there are two separate contingencies that would need to be satisfied before the Debtors 

could ever be called upon to pay Selbak.  The question becomes whether these contingent liabilities can 

be considered for determining insolvency in March and April 2001 and if so what value must be placed 

on the obligation.   

Although contingent liabilities are included in determining whether a debtor is insolvent for 

preference purposes, they cannot be included at face value. Matter of Xonics Photochemical, Inc., 841 

F.2d 198, 200 (7th Cir.1988); In re Sierra Steel, Inc., 96 B.R. 275 (BAP 9th Cir.1989). To include 

contingent liabilities at full value would often render an entity insolvent as of the date the obligations were 

assumed, which would cause an ''absurd" result. Xonics, 841 F.2d at 199. Instead, the "liability must be 

reduced to its present, or expected, value before a determination can be made whether the firm's assets 

exceed its liabilities." Id. "To determine a contingent liability, one must discount it by the probability that 

the contingency will occur and the liability will become real." Sierra, 96 B.R. at 279. To determine the 

value of a contingent liability, the court should multiply the total debt guaranteed by the probability that 

the debtor will be required to fulfill the guarantee. Covey v. Commercial Nat'l Bank , 960 F.2d 657, 659 

(7th Cir.1992). Contingent liabilities are uncertain and frequently never become actual liabilities. Xonics, 
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841 F.2d at 200.   Here the Trustee has offered no evidence of the probability that the Debtors would 

become liable determined as of the relevant dates of March and April, 2001 but seeks simply to lob the 

claim in at full face value.  As a matter of law, the claim in its full face value cannot be considered in the 

computation of insolvency and since there is no other figure provided by the Trustee, the claim may not 

be used at all in determining insolvency. 

So which creditors’ claims remain?  Of the 12 claims proposed by the Trustee, for the reasons 

discussed above and summarized as to some claims on Exhibit A, only the following are properly 

included in the solvency calculation: 



 27 

Creditor    Claim Amount    Claim No. 

First Union Bank    $11,211,440.76    33 

Dwight Lindquist    $     218,700.00    23 

Mahoney & Hagberg    $       67,500.00    42 

Jane Strom Trust    $       62,160.35    38 

David Broberg     $       61,481.13    20 

William Howard    $       46,875.00    39 

Internet Financial     $       38,370.55    43 

 Total     $11,706,527.79 

 Of the liabilities asserted by the Trustee, only an aggregate of $11,706,527.79 are properly 

counted.  With the aggregate values of the properties between $16 - $18 million, there was aggregate 

equity in the properties in March and April of 2001 of between $4,293,472.21 and $6,293,472.21.  The 

Debtors were not insolvent and the Trustee has failed to prove, by undisputed facts, that they were. 

 VI. The Earmarking Doctrine Precludes Avoidance 

 Even if the Trustee were able to establish insolvency and insider status, which as discussed above 

he has not and cannot, the earmarking doctrine applies on these facts and prevents recovery.  The 

earmarking doctrine has been described by the Eighth Circuit as follows: 

 According to the earmarking doctrine, there is no avoidable transfer of the debtor's property 
interest when a new lender and a debtor agree to use loaned funds to pay a specified antecedent 
debt, the agreement's terms are actually performed, and the transaction viewed as a whole does 
not diminish the debtor's estate. See McCuskey v. National Bank of Waterloo (In re Bohlen 
Enters., Ltd.), 859 F.2d 561, 566 (8th Cir.1988). No avoidable transfer is made because the loaned 
funds never become part of the debtor's property. See id. Instead, a new creditor merely steps into 
the shoes of an old creditor. See Buckley v. Jeld-Wen, Inc. (In re Interior Wood Prods. Co.), 986 
F.2d 228, 231 (8th Cir.1993). 

 
In re Heitkamp,  137 F.3d 1087, 1088 -1089 (8th Cir. 1998). 
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 The transaction between the Trust and the Debtors viewed as a whole satisfies all of the 

requirements of the earmarking doctrine.  The Trust loaned the $50,000 on a specific agreement by the 

Debtors that the funds would be used solely to cure defaults in the First Union mortgage.  First Union 

held a first mortgage on the Debtors’ real estate.  The funds never went into or through the Debtors’ 

hands.  Instead the funds went directly to First Union via a check payable to Faegre & Benson, First 

Union’s attorneys.  The Debtors’ note to the Trust required repayment out of the proceeds of the expected 

refinancing.  In other words, just like the mortgage the $50,000 loan reduced, the note required that the 

equity in the properties be used to repay the debt.  The Debtors expected the refinancing to be 

forthcoming.  A letter of intent was already in hand.  As a backstop, the note was due January 15, 2002, 

three and a half months after the note date.  When the refinancing did not materialize, and an extension 

was sought, it was necessary to secure the debt with a mortgage because the proceeds of the refinancing 

would not be available at that time to repay the debt.  Overall, the transaction viewed as a whole, as it 

must be under the doctrine, the loan never became property of the estate and the Trust simply stepped 

(partially) into the shoes of First Union.  The earmarking doctrine prevents the avoidance of this 

transaction. 

VII. Conclusion 

 The facts material to the insider issue are not disputed and the court must conclude on these 

undisputed material facts that neither the Trust nor Strom is an insider.  Reaching that conclusion ends the 

case and there is no need for the court to trudge through the evidentiary issues surrounding the Sampson 

affidavit and the issues of valuation or deal with the judicial estoppel question or the earmarking doctrine,  
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although Defendants prevail on these issues as well.  Summary judgment must be granted in Defendants’ 

favor on the insider issue and denied as to the Trustee on all remaining issues.   

Dated:  October 13, 2004   LAPP, LIBRA, THOMSON, 
      STOEBNER & PUSCH, CHARTERED 
      /e/ Ralph V. Mitchell     

Ralph V. Mitchell (#184639) 
      One Financial Plaza, Suite 2500 
      120 South Sixth Street 
      Minneapolis, MN  55402 
      (612) 338-5815 
      ATTORNEYS FOR DEFENDANTS 
 



ANALYSIS OF DISPUTED CLAIMS IN PARAGRAPH 3  
OF TRUSTEE’S SUPPLEMENTAL AFFIDAVIT 

 
Creditor   Claim Amount Claim No.   Trustee’s Objection     Result 

on 01-33545 
 

Kathleen Zeller $    155,375 35 Claimant converted assets as “purported salary” and 
“unauthorized management fees,” received a 
preferential mortgage.  See Claim Objection of October 
12, 2002. 

Claim disallowed by Order of  
12/05/02, Mortgage Avoided and 
Judgment against creditor for 
$134,518.72 by Judgment entered May 
6, 2003. 

Mahoney & Hagberg $1,500,000 42 No consideration for mortgage, “improper conduct” as 
attorneys, “conflict of interest,” “conspiracy to 
defraud” creditors, “breach of fiduciary duty.”  See 
Claim Objection of April 9, 2002.  Claim objection 
ultimately sued out as adversary proceeding  seeking 
avoidance of mortgage, disallowance of claim or 
equitable subordination. 

Settled with M&H received secured 
claim of $67,500 in full satisfaction of 
all claims. 

William Howard $  193,300 39 No consideration for “purported obligation under the 
Promissory Note” 

Initially disallowed by default.  Order of 
December 5, 2002.  Motion to vacate 
brought.  Ultimately settled with  
unsecured claim allowed at $46,875 

Hinshaw & Culbertson $  43,915.93 40 Debtors’ records show no services performed. Objection proceedings continued 
indefinitely by Order of December 5, 
2002 

Rider, Bennett Law Firm $  33,641.12 45 Debtors’ records show no services performed. Claim disallowed by Order of 
December 5, 2002. 

Limited Partners of Brainerd 
Manor, Ltd. 

$3,275,000 41 Claim is for damages resulting from sale of securities 
subject to 11 U.S.C. § 510.  (Claim arose from 
requirement that Debtors issue preferred stock that was 
never issued) 

Claim subordinated in its entirety by 
Judgment entered April 3, 2003  

 
 

         EXHIBIT 1 



UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
       
 
In re:        Chapter 7 
 
Carefree Living of America (Burnsville), Inc.  Case No. 01-33545 
Carefree Living of America (St. Cloud), Inc.        01-33546 
Carefree Living of America (Brainerd), Inc.        01-33547 
 
   Debtors. 
       
 
Brian F. Leonard, Trustee,      ADV. No.  02-9117 
 
   Plaintiff,   AFFIDAVIT OF  
v.       KATHLEEN L. ZELLER 
 
Jane L. Strom Revocable Trust,  
Jane L. Strom, Trustee,  
 
   Defendants. 
       
 
STATE OF MINNESOTA  ) 
     ) ss 
COUNTY OF HENNEPIN  ) 
 
 Your affiant being first duly sworn on oath states as follows: 
 

1. Prior to the bankruptcy of the Debtors, I was an officer and sole shareholder of 

Summa Management Corp., a Delaware corporation (“Summa”).  Summa is at least an 80% 

shareholder of each of the Debtors.  I was also the president of each of the Debtors.  I have 

personal knowledge of the facts herein and if called upon to testify thereto could do so 

competently.  I am over the age of 18 years.   

2. The law firm of Mahoney & Hagberg provided legal services for the Debtors and 

Summa at my request and under my direction.  Prior to my involvement with the Debtors, I dealt 

more often with Steve Hagberg.  After my involvement in about 1996, I dealt most often with 
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Mike Mahoney.  Neither Steve Hagberg nor Mike Mahoney was ever an officer, director, 

shareholder or person in control of any of the Debtors.  Neither of them had check-signing 

authority and neither could hire or fire the Debtors’ employees.  Neither was involved in the day-

to-day operations of the Debtors’ businesses and neither received regular financial information 

about the Debtors’ operations.  Neither attended board meetings.  Neither Mike Mahoney nor 

Steve Hagberg had any direct or indirect control over the Debtors.  I, and I alone, not my 

husband or anyone else, made the decisions for the Debtors and Summa.  My relationship with 

Mahoney & Hagberg. P.A. was that of attorney-client. 

3. I did become friends with Steve Hagberg and Jane Strom over the years and we 

would socialize together when I was in Minnesota.  Except for the loan from Jane Strom’s trust, 

my relationship with Jane Strom was strictly personal.  I did not discuss details of the Debtors’ or 

my businesses with Jane Strom.  I never authorized Steve Hagberg, or Mike Mahoney or any 

other attorney to disclose attorney-client privileged communications or client secrets to anyone, 

including Jane Strom and I believe that Steve Hagberg and Mike Mahoney respected client 

confidences and communications.  I have no knowledge that would even suggest that Steve 

Hagberg inappropriately disclosed confidential information to Jane Strom. 

4. The Debtors maintained their books and records on computers by persons with 

current knowledge of the information being inputted and such information was inputted at or 

near the time at which such information was obtained.  Included in the Debtors’ books and 

records are records as to the Debtors’ liabilities, occupancy levels and revenue levels.  It was in 

the ordinary course of the Debtors’ business to keep such records of liabilities, occupancy levels 

and revenues and such records were maintained in such ordinary course.  As president of the 

Debtors, I was the ultimate custodian of these records and had final responsibility for their 
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maintenance, storage and accuracy.  The Debtors’ business records were maintained under my 

direct or indirect control.  The information provided by the Debtors to the appraisers, information 

provided to the accountants and information provided to the United States Trustee in the Chapter 

11 case was all obtained from the business records regularly maintained in the course of the 

Debtors business as provided above.  To the best of my knowledge, the Debtors’ business 

records, were accurate and complete as of the dates thereof.  To the best of my knowledge, the 

financial information in the appraisals, the accountants’ compilations and the reports provided to 

the United States Trustee were accurate and complete at the time and were assembled from the 

business records of the Debtors.  I adopt the statements made in the exhibits hereto regarding the 

financial information of the Debtors’ as my direct testimony.   

5. In late 1998, the Debtors obtained aggregate refinancing from First Union 

National Bank of $11,500,000.  Formal written appraisals of each of the three facilities owned by 

the Debtors were prepared at that time for First Union by Tellatin, Louis & Andreas, Inc. from 

Chesterfield, Missouri (“Tellatin”).  The Trustee was provided these appraisals.  Tellatin valued 

the Brainerd facility (70 units) as of June 30, 1998 at $3,700,000.  Tellatin valued the St. Cloud 

facility (70 units) as of June 30, 1998 at $4,300,000 and the Burnsville facility (95 units) as of 

June 30, 1998 at $8,000,000 a total of $16,000,000.  I mention these values because they were 

taken into account by me in providing my value in my capacity as the principal and officer of the 

owners.  A copy of the summary sheet of the three appraisals is attached hereto as Exhibit A.   

6. I also attach as Exhibit B, excerpts from the appraisals showing the number of 

units, occupancy rates and annual revenues per occupied unit for each.  I acknowledge that these 

figures are accurate as of December 31, 1997 and adopt them as my direct testimony. 
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7. The loan obligation to First Union fell into arrears in the summer of 2000 and the 

Debtors lacked sufficient cash to cure the defaults.  I came to Minnesota from my home in 

Andorra to deal directly with this development.  In August, 2000, I was able to raise $170,000, 

part of the amount needed to cure the defaults, from a lender called Internet Financial Services, 

LLC.  The loan required a 25% loan fee and a high interest rate.  Late in August I had dinner 

with Steve Hagberg and Jane Strom and mentioned to them that the First Union loan was in 

default and that the Debtors needed an additional $50,000 to cure the loan default.  I told Steve 

Hagberg and Jane Strom that I had obtained part of the needed money.  I told them about the 

Internet Financial fee and the interest rate and indicated to them that I was willing to offer 

similar terms for the last $50,000 to anyone who would put up the money.   

8. The next day, Jane Strom offered to lend the money from her trust.  The 

understanding I reached with her was that the money would be used only to pay the default to 

First Union (and in fact the check would be payable and delivered directly to Faegre & Benson, 

attorneys for First Union) and that it would be repaid shortly from an expected loan refinancing 

from Kinnard which had already issued a letter of interest).  The money was provided on August 

30, 2000 and on September 1, 2000, I signed a note to the Strom Trust on behalf of the Debtors 

which provided for a 25% loan fee (the same as Internet Financial) and interest at 22% per 

annum (the same as Internet Financial).  The note provided that it was to be repaid immediately 

upon refinancing or in any event on January 15, 2001 at the latest and regular payments were 

required.   

9. The Kinnard refinancing was not obtained and when the Strom Trust note was 

becoming due, I asked her for an extension, since the refinancing of the real estate (from which 

she was supposed to have been paid) did not materialize.  I offered her a mortgage on the real 
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estate, basically to put the Strom Trust into the same secured position as was the lender (First 

Union) who had received the $50,000.  I felt that the Debtors were no worse off in granting a 

junior mortgage for funds used to reduce the senior mortgage and that the Debtors’ position was 

actually improved because the foreclosure had been staved off.    

10. I signed a renewal note and three mortgages to Jane’s trust on January 24, 2001 

when I was in Minnesota.  Copies of those three mortgages are attached as Exhibit C.  

Subsequently, I returned to Europe.  Apparently the three mortgages were not recorded because 

at some point Steve Hagberg recognized that excess mortgage filing taxes could be avoided if I 

would simply sign one mortgage and have copies recorded in the three counties.  When I 

returned to Minnesota in March, 2001, I corrected that issue by signing a replacement mortgage.  

It is no coincidence that I signed other mortgages, including one to Mahoney & Hagberg at the 

same time.  It was nearly impossible for me to obtain proper notarization of documents where I 

lived in Europe.  When I returned in March, 2001, I signed the documents that had accumulated 

for my signature since my last trip.  I never told Jane Strom that I had also granted a mortgage to 

Mahoney & Hagberg or to anyone else. 

11. Although the Debtors’ properties were all substantially occupied, the cash flow 

demands were excessive and were not sufficient to pay all the obligations of the Debtors and 

maintain the payments on the First Union mortgage after the first default had been cured.  The 

loan again fell into default later in 2001 and First Union again commenced a receivership action.   

12. To prevent loss of the properties and to preserve the equity for the creditors, the 

Debtors each filed voluntary Chapter 11 bankruptcy petitions on August 17, 2001.  On 

September 21, 2001, during the pendency of the Debtors’ Chapter 11 cases, as required by the 

rules, I filed operating reports for each of the Debtors with the United States Trustee.  Included 
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in these reports was a rent roll for each of the three properties.  A copy of these rent rolls as filed 

with the UST are attached as Exhibit D.   

13. I provided the values of the three facilities for the bankruptcy schedules although 

the schedules were signed by Vern Zeller III, a vice president of each of the Debtors.  A copy of 

the summary schedule sheets for each of the three Debtors is attached as Exhibit E.  I valued the 

real property of the Brainerd facility at $3,700,000 plus personal property of $159,978.15 for a 

total of $3,859,978.15.  I valued the real property of the Burnsville facility at $7,900,000 and the 

personal property at $226,327.62 for a total of $8,126,327.62.  I valued the real property of the 

St. Cloud facility at $4,300,000 and the personal property at $179,226.61 for a total of 

$4,479,226.61.  The total value of all of the property of $16,465,532.38.  These values were 

conservative and were based in part on the appraisals, and in part on the fact that the revenues 

since the appraisals had been done had increased significantly.   

14. In contrast to the revenues existing on the appraisal date, on the filing date, the 

scheduled annual revenue per occupied unit had increased significantly.  I know from my 

experience in owning and operating assisted living facilities, from the refinancing with First 

Union and the attempts to obtain refinancing with other lenders that the value of assisted living 

facilities is determined in large part by the levels of revenues and occupancy rates.  As an officer 

of the then owners of the three properties, it is my opinion that the fair market value of the three 

facilities had increased significantly between June 1998 and August, 2001.  The rents had 

increased and the occupancy had remained relatively consistent with occupancy fluctuating in 

the ordinary course of business.   
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15. As the officer of the then owners of these three properties and based on the 

analysis described above, it is my opinion that the aggregate fair market value of the three 

facilities in March and April 2001 was between $16,000,000 and $18,000,000.   

16. The Debtors employed the outside CPA firm of Larson, Allen Weishair & Co., 

LLP., to provide compilations of the Debtors’ financial condition.  Those statements have been 

provided to the Trustee.  Copies of pertinent excerpts of the September 30, 2000 compilations 

are attached hereto as Exhibit F. I believe that the liabilities listed in these compilations were 

accurate as of the date made and I adopt them as my direct testimony.   

17. According to the bankruptcy schedules I filed for the three Debtors, the aggregate 

liabilities for each of the three Debtors on August 17, 2001 was $11,614,881.14.  Based on these 

figures and my personal knowledge of the financial condition of the Debtors, the aggregate 

liabilities of the Debtors in March and April, 2001 did not exceed $12,500,000. 

18. Considering the fair value of the three properties and the liabilities existing in 

March and April, 2001, the Debtors’ aggregate assets at fair value exceeded its aggregate 

liabilities by several million dollars.  It is my opinion that the Debtors were not insolvent at any 

time before their bankruptcy filings. 

19. An amendment to the agreement with Linda Selbak provided that the obligations 

of the Debtors to Linda Selbak, originally secured by a confession of judgment, were transferred 

to and assumed by Summa Management Inc. except for her salary and medical insurance and as 

a result these other obligations were no longer the responsibility of the Debtors. 

20. The agreement with the limited partners of Brainerd Manor, Ltd. reached in 1998 

required the issuance of preferred stock is satisfaction of the debt owed to them.  The preferred 

stock was to be paid dividends and redeemed upon sale of the properties or five years whichever 



occurred first. As of March and April 2001, the obligation to redeem not arisen and the Debtors

did not consider these partners to be creditors.

I, Kathleen L. Zeller verify under penalty of perjury that the facts in the foregoing

declaration are true and correct to the best of my knowledge, infonnation and belief.

Further your affiant says not.

Subscribed and sworn to before me
this 12th day of October, 2004

~li~ 4f

8



TcllJlin. 

Louis & ,-\11dreas. Inc

"C!:;:; \-on',.!\ Ro;lJ

c.;u:ti: ::-'-'

Ch-:sti:ri:.:,J. \11$sourl 63017

T.:i.:phon.: 31~530-0009
F:1csimile 31~530-00~6

June 16,1998

File IReference: 983056

Quinn Antshel
Capitol Markets Officer
First Union National Bank
301 South College Street
Charlotte, North Carolina 28288

RE Brainerd Manor
2723 East Oak Street
Brainerd (Crow Wing County), Minnesota
..As Is'~ Market Value Appraisal of the Business Enterprise

As of June 30, 1998

Dear Mr. Antshel:

In accordance with the signed engagement letter dated May 5, 1998 (Showt as Exhibit A in this

report), we have appraised Brainerd Man~r, a 70-unit assisted living facility.

The purpose of the appraisal is to estimate the "as is" marl<et value of th business enterprise
including the fee simple interest in the real estate. A description of the pr perty, together with
information providing a basis for estimates, is presented in the accom anying report. This
appraisal is subject to the definitions, assumptions, conditions and certific ion contained in the
attached report. We believe to have prepared this appraisal in complian e with the Code of
Professional Ethics. and the Uniform Standards of Professional Appraisal Pr ice of the Appraisal
Foundation; the Financial Institutions Reform, Recovery, and EnforcementA t of 1989 (FIRREA);

and the appraisal guidelines of First Union National Bank.

It is our understanding that this appraisal is to be used for. This appraisal Iis not based upon a

requested minimum valuation, a specific valuation, or the approval of a loan.

A description of the property, together with information providing the baSI~of the estimates, is
presented in the accompanying self-contained report. In the course of 0 fieldwork, we have
determined that the appraised property has no natural, cultural, scientific or r creational value.

Trustee 01688



June 16. 11998-2-Appraisal Report

Based o~ th~ ~ata, analyses and conclusions presen!ed in the atta.ched repof ' it is our opinion
that the as IS market value of the business enterprIse of the subject prope y, as of June 30,

1998, is:

THREE MilLION SEVEN HUNDRED THOUSAND DOlLAR~

$3,700,000

This report and its contents are intended solely for your information and ssistance for the

function stated previously, and should not be relied upon for any other p rpose. Otherwise,
neither the whole nor any part of this appraisal or any reference thereto may be included in any
document, statement, appraisal, or circular without our explicit, prior written a pr~val of the form

and context in which it appears.

The accompanying prospective financial analysis is based on estimates and assumptions
developed in' connection with the appraisal. However, some assumptions inevitably will not
materialize, and unanticipated events and circumstances will occur. The act I results achieved
during the holding period will vary from our estimates and these varifitions m y be material. We
have not been engaged to evaluate the effectiveness of management, and we re not responsible

for management's actions such as marketing efforts.

A copy of this report, together with the field data from which it was prepare j ' is retained in our

files. These data are available for your inspection upon request

James K. Tellatin, MAl, is a Minnesota -Certified appraiser who meets the t ppraisal standards

defined by the State Licensing Law.

Respectfully submitted,

Trustee 01689



Tellatin. Louis <.'?: Andreas. In-c

m\\;}: 

Ro:ld

Suit~ :;55
Ch~S{.:rlield. Missouri 630 t i

T ei.:phone: 31.+;530-0009

Facsimile: 31~;530-00.+6

June23,1998

File Reference: 983058

Quinn AntShel
Capitol Mari<ets Officer
First Union National Bank
301 South College Street
Charlotte, North Carolina 28288

RE: Carefree Living of Bumsville
600 Nicollet Boulevard
Burnsville (Dakota County), Minnesota
"As Is" Market Value Appraisal of the Business Enterprise

As of June 30, 1998

Dear Mr. Antshel:

In accordance with the signed engagem~nt letter dated May 5 1998 (Show~ as Exhibit A in this

report), we have appraised Carefree Living of Bumsville, a 95-unit assisted livIng facility.

The purpose of the appraisal is to estimate the ''as is" market value of the business enterprise
including the fee simple interest in the real estate. A description of the pr perty, together with
information providing a basis for estimates, is presented in the accom anying report. This
appraisal is subject to the definitions, assumptions, condition~ and certifica ion contained in the
attached report. We believe to have prepared this appraisal in complian with the Code of
Professional Ethics, and the Uniform Standards of Professional Appraisal Pra ice of the Appraisal
Foundation; the Financial Institutions Reform, Recovery, and EnforcementA t of 1989 (F!RR=:";);

and the appraisal guidelines of First Union National Bank.

It is our understanding that this appraisal is to be used for collateral valuation! This appraisal is not
based upon a requested minimum valuation, a specific valuation, or the apprral of a loan.

A description of the property, together with information providing the baSI~of the estimates, is
presented il:l the accompanying self-contained report. In the course of 0 fieldwork, we have
determined that the appraised property has no natural. cultural, scientific or r creational value.

Trustee 01972



Appraisal Report .2- June 23. 1998

Based on the data, analyses and concl~sions presen.ted in the atta.ched repof, it is our opinion
that the ''as is" market value of the business enterprise of the subject proper, as of June 30,
1998, is:

EIGHT MILLION DOLLARS

$8,000,000.
This report and its contents are intended solely for your information and ssistance for the
function stated previously, and should not be relied upon for any other p rpose. Otherwise,
neither the whole nor any part of this appraisal or any reference thereto may e included in any
document, statement, appraisal, or circular without our explicit, prior written a proval of the form
and context in which it appears.

The accompanying prospective financial analysis is based on estimates and assumptions
developed in connection with the appraisal. However, some assumptions inevitably will not
materialize. and unanticipated events and circumstances will occur. The actu I results achieved
during the holding period will vary from our estimates and these variations m y be material. We
have not been engaged to evaluate the effectiveness of management, and we re not responsible
for management's actions such as marketing efforts.

A copy of this report. together with the field data from which it was prepare~, is retained in our
files. These data are available for your inspection upon request. I

James K. Tellatin, MAJ, is a Minnesota certified appraiser who meets the 1 ppraisal standards

defined by the State Licensing Law.

Trustee 01973



T e! latin. Louis Co'?: .L\ndre.1s, lnc

; :,J::, (.;In\\;!:- Ro~J

SUII-: _:55

Ch-:sl-:rri.:,d. \Iissouri 6jO: i
T .:i-:ohon.: ; i 4: 5 jO-00O9

F:Jcs.miie j 1-1 530-0046

November13,1998

File R,ference: 983057

Quinn Antshel
Capitol MaFkets Officer
First Union National Bank
301 South College Street
Charlotte, North Carolina 28288

RE: Carefree Living of St. Cloud
1225 Division Street
St. Cloud (Benton County), Minnesota
"As Is" Market Value Appraisal of the Busi ess Enterprise
As of June 30,1998

Dear Mr. Antshel:

In accordance with the signed engagement letterl dated May 5, 1998 (shown a~ Exhibit A in this
report), we have appraised Carefree living 9f St. ~Joud, a 70-unit assisted living~acility.

The purpose of the appraisal is to estimate the' as is" market value of the b siness enterprise
including the fee simple interest in the real esta eo A description of the pro rty, together with
information providing a basis for estimates, is presented in the accompa ying report. This
appraisal is subject to the definitions, assumptio s, conditions and certificatio contained in the
attached report. We believe to have prepared his appraisal ion compliance ith the Code of
Professional Ethics, and the Uniform Standards of Professional Appraisal Practi e of the Appraisal
Foundation; the Financial Institutions Reform, Re overy, and EnforcementAct 1989 (FIRREA);
and the appraisal guidelines of First Union Nation I Bank.

It is our understanding that this appraisal is to be lused for collateral evaluation. I This appraisal is
not based upon a requested minimum valuation, a specific valuation, or the apprpval of a loan.

A description of the property, together with info ~ation providing the basis O~ the estimates, is
presented in the accompanying self-contained r port. In the course of our fi Idwork, we have
determined that the appraised property has no na ural, cultural, scientific or recr ational value.

Trustee 01825



June18,1998-2-Appraisal Report

Based on the data, analyses and conclusions presented in the attached repo r it is our opinion
that the ''as is" market value of the business enterprise of the subject propert , as of June 30,

1998, is:

FOUR MILLION THREE HUNDRED THOUSAND DOLLARS

$4,300,000

This report and its contents are intended solely for your information and sistance for the
function stated previously, and should not be relied upon for any other pu ose. Otherwise,
neither the whole nor any part of this appraisal or any reference thereto may e included in any
document, statement, appraisal, or circular without our explicit, prior written ap roval of the form

and context in which it appears.

The accompanying prospective financial analysis is based on estimates nd assumptions
developed in connection with the appraisal. However, some assumptions nevitably will not
materialize, and unahticipated events and circumstances will occur. The actu I results achieved
during the holding period will vary from our estimates and these variations ma be material. We
have not been engaged to evaluate the effectiveness of management, and we e not responsible

for management's actions such as marketing efforts.

A copy of this report, together with the field data from which it was prepared, ' is retained in our

files. These data are available for your inspection upon request.

James K. Tellatin. MAl, is a Minnesota certified appraiser who meets the a t Praisal standards

defined by the State Licensing Law.

Trustee 01826



A SELF-CONTAINED

APPRAISAL REPORT OF
Brainerd Manor

2723 East Oak Street
Brainerd (Crow Wing County), Minnesota

Valuation Date
June 30, 1998

Prepared for
First Union National Bank

Appraised By
Tellatin, Louis & Andreas, Inc.

15455 Conway Road, Suite 355

Chesterfield, Missouri 63017
314-530-0009

Copyright 1998

Trustee 01686
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Carefree Living of Burnsville
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A SELF-CONTAINED
APPRAISAL REPORT OF

Carefree Living of St. Cloud
1225 Division Street East

St. Cloud (Benton County). Minnesota

Valuation Date
June 30. 1998

Prepared for
First Union National Bank

Appraised By
Tellatin, Louis & Andreas, Inc

15455 Conway Road, Suite 355
Chesterfield, Missouri 63017

314-530-0009

Copyright 1998
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~

(reserved for mortgage registry
tax payment data)

-~:~~~:~~~_:~:_:~:~~~~~~-~~:~:_--

MORTGAGE REGISTRY TAX DUE HEREON:

$

THIS INDENTURE, Made this 15th day of January 2001, between care r ree Living of
America (Brainerd), Inc., a corporation under the laws of the sta e of Delaware

Mortgagor, and Jane L. Strom, Trustee, Mortgagee,

WITNESSETH, That Mortgagor, in consideration of the sum of TEN D

~ LLARS' to Mortgagor in hand paid by Mortgagee, the receipt whereof is he eby

acknowledged, does hereby convey unto Mortgagee, forever, real pr perty in

Crow Wing County, Minnesota, described as follows:

(SEE SCHEDULE A, ATTACHED HERETO)

together with all hereditaments and ~ppurtenances belonging thereLo (the
Property). r

TO HAVE AND TO HOLD THE SAME, to Mortgagee forever. Mortgagor co
~ enants with

Mortgagee as follows: That Mortgagor is lawfully seized of the ropertyand

has good right to convey the same; that the Property is free fr mall
encumbrances, except as follows:

NONE

that Mortgagee shall quietly enjoy and possess the same; and t t Mortgagor
will warrant and defend the title to the same against all lawf claims not
hereinbefore specifically excepted.

PROVIDED, NEVERTHELESS, That if Mortgagor shall pay to Mor gagee the sum of
Sixty-Two Thousand, One Hundred and Sixty and 35/100 Dollars($ 2,160.35)
according to the terms of a promissory note of even date herewOth (the Note),
with interest at the rate provided in the Note, and shall rep y to Mortgagee,
at the times and with interest as specified, all sums advanced in protecting
the lien of this Mortgage, in payment of taxes on the Property and assessments
payable therewith, insurance premiums covering buildings there n, principal or
interest on any prior liens, expenses and attorney's fees hereon provided for

Strom
0045



and sums advanced for any other purpose authorized herein, and

t hall keep and perform all the covenants and agreements herein contained, then this Mortgage

shall be null and void; and shall be released at Mortgagor's ex ense.

AND MORTGAGOR covenants with Mortgagee as follows

1 to pay the principal sum of money and interest as specified ~n the Note;

2 to pay all taxes and assessments now due or that may hereaftbr become
liens against the Property before penalty attaches theretoF

3 to keep all buildings, improvements and fixtures now or late located on
or a part of the Property insured against loss by fire, ex ended
coverage perils, vandalism, malicious mischief and, if app icable, steam
boiler explosion, for at least the amount of $62,160.35
at all times while any amount remains unpaid under this Mo tgage. If any
of the buildings, improvements or fixtures are located in federally
designated flood prone area, and if flood insurance is avaolable for
that area, Mortgagor shall procure and maintain flood ins ance in
amou~ts reasonably satisfactory to Mortgagee. Each insura e policy
shall contain a loss payable clause in favor of ~ortgagee ffording all
rights and privileges customarily provided under the so-c lled standard
mortgage clause. In the event of damage to the Property b fire or other
casualty, Mortgagor shall promptly give notice of such da age to
Mortgagee and the insurance company. The insurance shall e issued by an
insurance company or companies licensed to do business in the State of
Minnesota and acceptable to Mortgagee. The insurance poli ies shall
provide for not less than ten days written notice to Mort agee before
cancellation, non-renewal, termination, or change in cove age, and
Mortgagor shall deliver to Mortgagee a duplicate original or certificate
of such insurance policies;

4 to pay, when due, both principal and interest of all prior 1 iens or
encumbrances, if any, and to keep the Property free and c ear of all

other prior liens or encumbrances;

5 to co~t or permit no waste on the Property and to keep it / in good

repaJ.r;

6. to complete forthwith any impro~ements which may hereafter ~e under course
of construction on the Property; and 1

7 to pay any other expenses and attorney's fees incurred by Mtrtgagee by
reason of litigation with any third party for the protect on of the lien
of this Mortgage.

In case of failure to pay said taxes and assessments, prior lie s or
encumbrances, expenses and attorney's fees as above specified, or to insure
said buildings, improvements, and fixtures and deliver the pol cies as
aforesaid, Mortgagee may pay such taxes, assessments, prior li ns, expenses
and attorney's fees and interest thereon, or obtain such insur nce, and the
sums so paid shall bear interest from the date of such payment at the same
rate set forth in the Note, and shall be impressed as an addit'onal lien upon
the Property and be immediately due and payable from Mortgagor to Mortgagee
and this Mortgage shall from date thereof secure the repayment of such
advances with interest.

In case of default in any of the foregoing covenants, Mortgago

~ confers upon the Mortgagee the option of declaring the unpaid balance of t Note and the

interest accrued thereon, together with all sums advanced here nder,

immediately due and payable without notice, and hereby author.zes and

empowers Mortgagee to foreclose this Mortgage by judicial pro eedings or to

Page 2 of 4
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sell the Property at public auction and convey the same to the urchaser in
fee simple in accordance with the statute, and out of the money arising from
such sale to retain all' sums secured hereby, with interest and 11 legal
costs and charges of such foreclosure and the maximum attorney' fee
permitted by law, which costs, charges and fees Mortgagor agree to pay.
The terms of this Mortgage shall run with the Property and bind the parties
hereto and their successors in interest..

IN TESTIMONY WHEREOF, Mortgagor has hereunto set its hand the da~ and year
first above written. -I

MORTGAGOR
CAREFREE LIVING OF AMERIC
(BRAINERD), INC.

By

Its

STATE OF MINNESOTA
55

COUNTY OF HENNEPIN

The foregoing instrument was acknowledged before me this ;tfJ* d t y of January, 2001, by Kathleen L. Zeller, President, of Carefree L ving of A

America (Brainerd), Inc., a corporation under the laws of Delawar , on behalf of
the corporation.

/) /
: THIS INSTRUMENT WAS DRAFTED:
: BY (NAME AND ADDRESS): :....
: Mahoney & Hagberg :
: A Professional Association:
: 109 Bushaway Road :
~ Minneapolis, MN 55391 .~ ~~~~~~~~~~~~t : : : STAMP 0;[ SEAL

...

...............
...
............
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ParclJ1. 3t ~A11 of the Sou~east ~b8r RQ~theast QuArter <S~/4 ~/4 , Sec~ion Thirty
(30) 6 T~p FQrey-f~vQ (~5), Range ThirtY (30), EXCEPT ac part thereof

p~attad ag .Parkda~8 Ad~tion to ~ ci~ of ~r~erd~ I

At'lD ALSO

Lots ana (1), TwO (2). 1'i.va (6), six (6), Seven (7). Eight; B) and Nine (9):
AND ~e R~st n.1f of Lot Three (~~/~ L3) of parkda1e Additi n to the City of
Bra.:inGrd. EXCR~: c=B;1~j.ng at the South~est comer of the SEJ./4 ~1./4,
sect~on 30. TO~~p 45, ~8 30, ~ce North ~ong the W Bt boundary of said
Ga~/~ NB~I~ a diB~ce of 7Q~ £eet more or ~~~ to th8 poi of b~Lng, said
po~nt of 'bQg~~.,-fY1_g he~g thG 1torthaaat; ~e:r o£ Ji1ock ~ ty-Bi.x (36). Cuyuna.
RangG Addi.t:.~on to the City of ~dnerd, thence North along add Wast boun~ 8-
~Btance o~ G~1 £BQb, zore or ~~8S6 to ~ po~t be~g the ~ ~~t corner a£
BaLd SE~/4 ~/~i th8~ce East ~oug the North boundary o£ aid SE~/4 NE~/4 a
distance of S5~. 54 fe4t ~re or ~e8S to a point being the ou~st corner of
nloc~ 27 of Cuyuna RAng. Addition to ~ C~ty of Bra~nerd; ~e~ce in a

Southwaoter1.y Q.J.rect.iQD. ~ t1J.q -pai.nt. of bGg:tDn!.ng-

Ba~g regist8~~ p~ty as evidenced by ee~~~:~cate of ~tt~e_No, 63536
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By Corporation or Partnership

: : : :
: : : :
: : : :

(reserved for mortgage registry: :
tax payment data) : :

MORTGAGE REGISTRY TAX DUE HEREON:

. l . .. .. ..

......
~--~:::::~:~_:~:_:::~~~~~-~:=::_-~

$

THIS INDENTURE, Made this 15th day of January 2001, between care
f ree Living of

America (Burnsville), Inc., a corporation under the laws of the s ate of

Delaware, Mortgagor, and Jane L. Strom, Trustee, Mortgagee,

WITNESSETH, That Mortgagor, in consideration of the sum of TEN

~ LLARS' to Mortgagor in hand paid by Mortgagee, the receipt whereof is he eby

acknowledged, does hereby convey unto Mortgagee, forever, real pr perty in

Dakota County, Minnesota, described as follows:

SEE SCHEDULE A, ATTACHED HERETO)

together with all hereditaments and a~purtenances belonging thereLo (the
Property) .I"

TO HAVE AND TO HOLD THE SAME, to Mortgagee forever. Mortgagor C f enants with Mortgagee as follows: That Mortgagor is lawfully seized of the Property and

has good right to convey the same; that the Property is free f mall

encumbrances, except as follows:

NONE

that Mortgagee shall quietly enjoy and possess the same; and t 1 at Mortgagor will warrant and defend the title to the same against all lawf 1 claims not

hereinbefore specifically excepted.

PROVIDED, NEVERTHELESS, That if Mortgagor shall pay to Mor gagee the sum of
Sixty-Two Thousand, One Hundred and Sixty and 35/100 Dollars($ 2,160.35)
according to the terms of a promissory note of even date herew'th (the Note),
with interest at the rate provided in the Note, and shall re ay to Mortgagee,
at the times and with interest as specified, all sums advanced in protecting
the lien of this Mortgage, in payment of taxes on the Property and assessments
payable therewith, insurance premiums covering buildings there n, principal or
interest on any prior liens, expenses and attorney's fees here n provided for
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and sums advanced for any other purpose authorized herein, and l hall keep and

perform all the covenants and agreements herein contained, then this Mortgage

shall be null and void; and shall be released at Mortgagor's ex ense.

AND MORTGAGOR covenants with Mortgagee as follows:

1 to pay the principal sum of money and interest as specified tn the Note;

2 to pay all taxes and assessments now due or that may hereaft t r become

liens against the Property before penalty attaches thereto

3. to keep all buildings, improvements and fixtures now or late located on
or a part of the Property insured against loss by fire, ex ended
coverage perils, vandalism, malicious mischief and, if app icable, steam
boiler explosion, for at least the amount of $62,160.35
at all times while any amount remains unpaid under this Mo tgage. Tf any
of the buildings, improvements or fixtures are located in federally
designated flood prone area, and if flood insurance is ava"lable for
that area, Mortgagor shall procure and maintain flood insu ance in
amoun~s reasonably satisfactory to Mortgagee. Each insuran e policy
shall contain a loss payable clause in favor of Mortgagee ffording all
rights and privileges customarily provided under the so-ca led standard
mortgage clause. Tn the event of damage to the Property by fire or other
casualty, Mortgagor shall promptly give notice of such da ge to
Mortgagee and the insurance company. The insurance shall b issued by an
insurance company or companies licensed to do business in he State of
Minnesota and acceptable to Mortgagee. The insurance polic"es shall
provide for not less than ten days written notice to Mortg gee before
cancellation, non-renewal, termination, or change in cove ge, and
Mortgagor shall deliver to Mortgagee a duplicate original r certificate
of such insurance policies;

4 to pay, when due, both principal and interest of all prior ~ iens or

encumbrances, if any, and to keep the Property free and c ear of all

other prior liens or encumbrances;

to co~t or permit no waste on the Property and to keep it lin good
repaJ.ri

5

to complete forthwith any impro~ements which may hereafter Je under course
of construction on the Property; and I

6.

to pay any other expenses and attorney's fees incurred by M,rtgagee by
reason of litigation with any third party for the protect on of the lien
of this Mortgage. .

7

In case of failure to pay said taxes and assessments, prior lie s or
encumbrances, expenses and attorney's fees as above specified, or to insure
said buildings, improvements, and fixtures and deliver the pol cies as
aforesaid, Mortgagee may pay such taxes, assessments, prior li ns, expenses
and attorney's fees and interest thereon, or obtain such insur nce, and the
sums so paid shall bear interest from the date of such payment at the same
rate set forth in the Note, and shall be impressed as an addit onal lien upon
the Property and be immediately due and payable from Mortgagor to Mortgagee
and this Mortgage shall from date thereof secure the repayment of such
advances with interest.

In case of default in any of the foregoing covenants, Mortgagor
~ confers upon the Mortgagee the option of declaring the unpaid balance of th Note and the

interest accrued thereon, together with all sums advanced here nder,

immediately due and payable without notice, and hereby authori es and

empowers Mortgagee to foreclose this Mortgage by judicial proc edings or to
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sell the Property at public auction and convey the same to the urchaser in
fee simple in accordance with the statute, and out of the money arising from
such sale to retain ali sums secured hereby, with interest and 11 legal
costs and charges of such foreclosure and the maximum attorney' fee
permitted by law, which costs, charges and fees Mortgagor agree to pay.
The terms of this Mortgage shall run with the Property and bind the parties
hereto and their successors in interest.

IN TESTIMONY WHEREOF, Mortgagor has hereunto set its hand the da~ and year
first above written. r

MORTGAGOR
rCAREFREE LIVING OF AMERIC

(BURNSVILLE) , INC.

By o.J(

Its

STATE OF MINNESOTA

55.

COUNTY OF HENNEPIN

The foregoing instrument was acknowledged before me this ~y ~ y of January, 2001, by Kathleen L. Zeller, President, of Carefree iving of A

America (Burnsville), Inc., a corporation under the laws of Dela are, on behalf
of the corporation.

' 

'

THIS INSTRUMENT WAS DRAFTED
BY (NAME AND ADDRESS): /7

(IMahoney & Hagberg
A Professional Association
109 Bushaway Road
Minneapolis, MN 55391

: 

;~~~~;~~;~~~~~~--
TRACY L\(~r~ POITRA

......
My ComtRiSsio~Exljir" J4r,. 31, 2005
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COUNTY OF DAKOT A-STATE OF :MINNESOTA

Lac ~, B~o~k ~, ca~PERTOP ~X
Be~ng AbBt.act 1and.

Known as 600 R~co~~e~ BO~«vard, ~~~~e, Minnesota
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==========================================================:======~==========:== By Corporation or Partnership

: (reserved for mortgage registry
: tax payment data)

MORTGAGE REGISTRY TAX DUE HEREON:

-~::~::~:~_:~:_:::~t~t~~-~:=:~--~
$

THIS INDENTURE, Made this 15th day of January 2001, between care ~ ree Living of
America (St. Cloud), Inc., a corporation under the laws of the st te of Delaware
Mortgagor, and Jane L. Strom, Trustee, Mortgagee,,

WITNESSETH, That Mortgagor, in consideration of the sum of TEN D

f LLARS' to Mortgagor in hand paid by Mortgagee, the receipt whereof is he eby

acknowledged, does hereby convey unto Mortgagee, forever, real pr perty in

Benton County, Minnesota, described as follows:

(SEE SCHEDULE A, ATTACHED HERETO)

together with all hereditaments and ~ppurtenances belonging there lto (the

Property) .

TO HAVE AND TO HOLD THE SAME, to Mortgagee forever. Mortgagor C f enants with Mortgagee as follows: That Mortgagor is lawfully seized of the Property and

has good right to convey the same; that the Propert.y is free f om all
encumbrances, except as follows:

NONE

that Mortgagee shall quietly enjoy and possess the same; and t at Mortgagor
will warrant and defend the title to the same against all lawf 1 claims not
hereinbefore specifically excepted.

PROVIDED, NEVERTHELESS, That if Mortgagor shall pay to Mor gagee the sum of
Sixty-Two Thousand, One Hundred and Sixty and 35/100 Dollars($ 2,160.35)
according to the terms of a promissory note of even date herew th (the Note),
with interest at the rate provided in the Note, and shall re ay to Mortgagee,
at the times and with interest as specified, all sums advanced in protecting
the lien of this Mortgage, in payment of taxes on the Property and assessments
payable therewith, insurance premiums covering buildings there n, principal or
interest on any prior liens, expenses and attorney's fees here n provided for
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and sums advanced for any other purpose authorized herein, and
~ all keep and

perform all the covenants and agreements herein contained, then this Mortgage

shall be null and void, and shall be released at Mortgagor's ex ense.

AND MORTGAGOR covenants with Mortgagee as follows

1.

to pay the principal sum of money and interest as specified ~n the Note;

2 to pay all taxes and assessments now due or that may hereaft~r become
liens against the Property before penalty attaches thereto;!

3 to keep all buildings, improvements and fixtures now or late located on
or a part of the Property insured against loss by fire, ex ended
coverage perils, vandalism, malicious mischief and, if app icable, steam
boiler explosion, for at least the amount of $62,160.35
at all times while any amount remains unpaid under this Mo tgage. If any
of the buildings, improvements or fixtures are located in federally
designated flood prone area, and if flood insurance is ava lable for
that area, Mortgagor shall procure and maintain flood insu ance in
amounis reasonably satisfactory to Mortgagee. Each insuran e policy
shall contain a loss payable clause in favor of Mortgagee ffording all
rights and privileges customarily provided under the so-ca led standard
mortgage clause. In the event of damage to the Property by fire or other
casualty, Mortgagor shall promptly give notice of such dam g~ to
Mortgagee and the insurance company. The insurance shall b issued by an
insurance company or companies licensed to do business in he State of
Minnesota and acceptable to Mortgagee. The insurance polic es shall
provide for not less than ten days written notice to Mortg gee before
cancellation, non-renewal, termination, or change in cover ge, and
Mortgagor shall deliver to Mortgagee a duplicate original r certificate
of such insurance policies;

to pay, when due, both principal and interest of all prior l r ens or

encumbrances, if any, and to keep the Property free and cl ar of all

other prior liens or encumbrances;

to co~t or permit no waste on the Property and to keep it ~n good
repal.ri I

5

6 to complete forthwith any improvements which may hereafter b~ under course
of construction on the Property; and I

to pay any other expenses and attorney's fees incurred by MOrtgagee by
reason of litigation with any third party for the protecti n of the lien
of this Mortgage.

7.

In case of failure to pay said taxes and assessments, prior lie s or
encumbrances, expenses and attorney's fees as above specified, r to insure
said buildings, improvements, and fixtures and deliver the pol.cies as
aforesaid, Mortgagee may pay such taxes, assessments, prior li ns, expenses
and attorney's fees and interest thereon, or obtain such insur nce, and the
sums so paid shall bear interest from the date of such payment at the same
rate set forth in the Note, and shall be impressed as an addit.onal lien upon
the Property and be immediately due and payable from Mortgagor to Mortgagee
and this Mortgage shall from date thereof secure the repayment of such
advances with interest.

In case of default in any of the foregoing covenants, Mortgagor
1 confers upon the Mortgagee the option of declaring the unpaid balance of th Note and the

interest accrued thereon, together with all sums advanced here nder,

immediately due and payable without notice, and hereby authori es and

empowers Mortgagee to foreclose this Mortgage by judicial proc edings or to
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sell the Property at public auction and convey the same to the purchaser in
fee simple in accordance with the statute, and out of the mone s arising from
such sale to retain all sums secured hereby, with interest and all legal
costs and charges of such foreclosure and the maximum attorney s fee
permitted by law, which costs, charges and fees Mortgagor agre s to pay.
The terms of this Mortgage shall run with the Property and bin the parties
hereto and their successors in interest.

IN TESTIMONY WHEREOF, Mortgagor has hereunto set its hand the dry and year

first above written.

174 --/. --,- r- IIts rN'bfloB'.;-</ I I

STATE OF MINNESOTA

55.

COUNTY OF HENNEPIN

The foregoing instrument was acknowledged before me this ~~~ tayof January, 2001, by Kathleen L. Zeller, President, of Carefree iving of A
America (St. Cloud), Inc., a corporation under th~ laws of Delaw re, on behalf of
the corporation.

y

,f~,

: THIS INSTRUMENT WAS DRAFTED:
: BY (NAME AND ADDRESS): :
....
: Mahoney & Hagberg :
: A Professional Association:
: 109 Bushaway Road :
: Minneapolis, MN 55391 : ACKNOWLEDGME T
: ': : :: NOTARIAL STAMP 0 SEAL:

: :: .~~ .:
; ; ; TR"CY LYNN.................. ~I ~mi:sIon ~U ~In. 31, ~
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CAREFREE LIVING OF AMERI A(ST. 

CLOUD), INC.

By



COUNTY OF BENTON-STATE OF I\tnNNESOTA

.All of Lot 3. and that part of Lot 4, Block 3, Eastern Park .Addition, City of St 0000. Benton County,
Minnesota. which lies ~stel1y of a line 26.00 feet eas.t of, as measured at a right ngle to and parallel with
the west line of said Lot 4. and which lies northerly of that certain highway easem nt described in Book 28
of Miscellaneous on Page 420. according to the files of the Benton County Reco er.

Benton County. Minnesota
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United States Bankruptcy Court
District of Minnesota

Case No. 01-3354

1Chapter 11

In re Carefree Living of America (Brainerd), Inc.

41-1813995

SUMMARY OF SCHEDULES

AMOUNTSSCHEPULED



United State:; Bankruptcy Court
District of Minnesota

Case No. 01-3354

fChapter 11 .,

Inre Carefree Living of America (Burnsville),. Inc.

41-1813993

SUMMARY OF SCHEDULES

AMOUNTSSCH$DULED



United States Bankruptcy Court
District of Minnesota

Inre Carefree Living of America (St. Cloud), Inc.

41-1813994

Case No. 01-33~6

Chapter 11 I

SUMMARY OF SCHEDULES

AMOUNTSSC~EDULED

@
Fil~d on ~ l n '-1l11L i
Patrick G. De Wane, Clerk

By--:A~DePtjty Clerk I



t60,560.87)

38.854.84

l16.92.)

15.81.8.40

10.807.18

20.176.78

5,068.41

CtJ1!oR.ENT ASSETS

~-~~-~ CASH IN BANK

ACCOuN'rS RECEIvABLE

PREPAID EXPglSES

ESCltOW-ASSET REPt.;..CE

ESCltOW -INsURPoNCE

ESCltOW -RE T;.Jt
INVEN'tORY-FOOD w. SuPPt.IES 30,1~7

'rQ'r}.I. C\JRREN'r p.SSETS

113,000.00

2,482,079.60
103,527.92

(553,525.34)

2.14S.0~2.18

'IO'rAt. FIxED ASSETS

138,580.07

(52,185.00)

oTHER ASSF.'tS

~##~~~~~--~-
Fl~ClNG COSTS

x,ESS AI'iORTIUTION
_8_~,_3_\~~~7-

'IOT~ Q'nIER p.Ssr;rS

2.261..6~S.O7

s.s.1#.s~
'rQ,!}.L ~SF:rS

fIxED ~si:"rS







CAREFREE LIVING OF AMERICA-BURNSVILLZ

BALANCE: SHEET

SEPTEMBER 30, 2000

(SEE ACCOUNTANT'S COMPILATION REPORT)

LIABILITIES AND EQUITY

~ ~

CURRENT LIABILITIES

»»»-» »»

ACCOUNTS PAYABLE

ACCRUED PAYROLL

ACCRUED VACATION

ACCRUED PAYROLL'TAXES

ACCRUED INTEREST

ACCRUED PROPERTY TAX

ACCRUED SALES TAX

ACCRUED INCOME TAX

UN&ARNED RESIDENT RENTS

CURRENT MATURITIES LT/DEBT

100,571.95

11,365.90

10,926.61

(1,398.40)

39,651.63

123,647.88

270.00

3,385.17

26,348.00

67,735.00

TOTAL aJRRENT LIABILITIES 382.5°*_74

LONG TERM LIABILITIES j

8_S8S88S8__~S8~~S8SS8

1ST UNION MOR~E

! LESS CURRENT MATURITIES

NOTE PAYABLE/BROBERG-BRADLEY

L.T. LIABILITY-LTD PART

5.511
(67

16

190

TOTAL LONG TERM LIABILITIES

---~~~~~~~~I ~~~

6,034,01 .93'tOTAL LIABILITIES

1,371,

797,

(1,169,

(21,

30.

(1.583.

25,

(1.099.

(140,

EQUITY

COM!'\ON S'rDCK

COMMON S'rDCK-PAR

PREFERRED STOCK-APIC

SPECIAL PREFERRED STOCK

PREFERRED STOCK-PAR

S'rDCK SUBSCRIPTIONS

DIVIDENDS
CAPITAL

RETAINED EARNINGS

CONTRIBUTED CAPITAL FROM A

CONTIUBUTED CAPITAL 'rD AFF

CURRENT PERIOD PROFIT (LOSS)

--~~~:~~~~~t~~~)
TOTAL EQUITY

TOTAL LIABILITIES AND EQUITY

~~=:::::::!~::
Trustee 01545

,760.24

,,735.00:

,700.95

,785.00

900.00100.00471.00

10.00

80.00031.07)

559.04)411.00

225.64)857.00

688.55)

362.24)



77,274.08

45,057.19

(249.76)

16,328.57

11,155.76

28,430.80

6,278.91

CURRENT ASSETS

CASH IN BANK "
ACCOUNTS RECEIVABLE

PREPAID EXPENSES

ESCROW-ASSET REPLACE

ESCROW -INSURANCE

ESCROW -RE TAX,

INVEN'I'ORY-FOOD " SUPPLIES

TOTAL CURRENT ASSETS

FIXED ASSETS !

LAND

BUILDING" FIXTURES

FURNISHINGS" EQUIPMENT

LESS ACCtJMtJLATED DEPRECIATION

TOTAL FIXED ASSETS

184,27~.55

185,000.00

2,081,584.00

103,215.62

(487,983..00)

1,881.81~.62

OTHER ASSETS

=--= =axx

FINANCING COSTS

LESS AMORTIZATION

15~,481.78

(52,920.00)

roTAL OTHER ASSETS

~~~~~~~~:~

===~:~::::~:~::
TOTAL ASSETS



CAREFREE LIVING OF AMERICA-ST. CLOUD

BALANCE SHEET

SEPTEMBER 30, 2000

(SEE ACCOUNTANT'S COMPILATION RErot."';)-
t
I

,; Ii::'~:,t;.'::~""-"

.' 

-.

.'~t:::- 

'?~LIABILITIES AND EQUITY i -
,.;"..,. '-, ",

,- .,.
'"'- ;
~

CURRENT LIABILITIES---:~:=;-:::.::: 

r
ACCRUED PAYROLL

ACCRUED VACATION,
ACCRUED PAYROLL TAXES

ACCRUED INTEREST

ACCRUED PROPERTY TAX

ACCRUED SALES TAX

ACCRUED INCOME. TAX

UNEARNED RESIDENT RENTS

CURRENT MA.TURITIES LT/DEBT

'r-l

---103,350.45

21,163.18

11,105.01

(22.85

21,577.83

58,1(9.78

252.00

8,391.(0

13,866.00

40,507.00

TOTAL CURRENT LIABILITIES 278,78~.50

LONG TERM LIABILITIES

--=---====-=._=-==s==

1ST UNION MORTGAGE

LESS CURRENT MATURITIES

NOTE PAYABLE/BROBERG- BRADLEY

L.T. LIABILITi-LTD PART

2,999,934.89

(40,507.00)

16,701.03

168,157.51

TOTAL LONG TERM LIABILITIES

---~~~::~~~r~:~
3'423,O7~.93'l'OTAL LIABILITIES

EQUITY :8

COMMON STOCK

COMMON STOCK-PAR

PREFERRED STOCK-APIC

SPECIAL PREFERRED STOCK

PREFERRED STOCK-PAR

STOCK SUBSCRIPTIONS

DIVIDENDS
CAPITAL
RETAINED EARNINGS

CONTRIBUTED CAPITAL FROM A

CONTRIBtrrED CAPITAL TO AFF

CURRENT PERIOD PROFIT CLOSS)

1,479,900.00

100.00

702,753.00

9.00

70.00

(1,261,053.93)

(16,825.62)

32,798..00

(1,045,952.90)

24,463.00

(1,081,955.86)

(87,720.67)

~~~~~~~:j~~~~)
TOTAL EQUITY

,_z~::::::1:~::

TOTAL LIABILITIES AND EQUITY

Trustee 01507



UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
       
 
In re:        Chapter 7 
 
Carefree Living of America (Burnsville), Inc.   Case No. 01-33545 
Carefree Living of America (St. Cloud), Inc.       01-33546 
Carefree Living of America (Brainerd), Inc.       01-33547 
 
   Debtors. 
       
 
Brian F. Leonard, Trustee,      ADV. No.  02-9117 
 
   Plaintiff,   AFFIDAVIT OF RALPH MITCHELL 
v.        
 
Jane L. Strom Revocable Trust,  
Jane L. Strom, Trustee,  
 
   Defendants. 
       
 
STATE OF MINNESOTA ) 
    ) ss 
COUNTY OF HENNEPIN ) 
 
Your affiant being first duly sworn on oath states as follows: 
 

1. I am one of the attorneys for the Defendants in the above matter.  I have personal 

knowledge of the facts herein and if called upon to testify thereto could do so competently.  I believe these 

facts to be undisputed. 

2. Attached hereto as Exhibit A are the Trustee’s answers to Defendants’ Interrogatories. 

3. Attached hereto as Exhibit B is a complete copy of the Proof of Claim No. 31 filed by 

attorney Cass Weil on behalf of Linda Simmons fka Linda Selbak.   

4. Pursuant to a subpoena, I obtained from Mr. Weil a copy of the Standstill Agreement 

referred to in the Amendment to Settlement Agreement.  A copy is attached hereto as Exhibit C.   



5. Further your affiant says not.

Subscribed and sworn to before me
this 13d1 day of October, 2004

~:~~d-41:Z--

"



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Chapter 7InRe

Case No. 01-33545
01-33546
01-33547

Carefree Living of America (Bumsville), Inc.
Carefree Living of America (St. Cloud), Inc.
Carefree Living of America (Brainerd), Inc.

Debtors.

ADV ~ase No. 02-9117Brian F. Leonard, Trustee,.
Plaintiff,

PLAINTIFF'S ANSWERS TO * DEFENDANTS' FffiST SET OF INTERRO ATORIES AND

REQUEST FOR PRODUCTION 0 DOCUMENTS

v.

Jane L. Strom Revocable Trust,
Jane L. Strom, Trustee, and
Jane L. Strom, individually,

Defendants.

DEFENDANTS AND THEIR ATTORNEYS, RALPH V. MITCHE$ ' LAPP, LIBRA,
THOMSON, STOEBNER & PUSCH, CHARTERED, ONE FIN CIAL PLAZA,
SillTE 2500,120 SOUTH SIXTH STREET, MINNEAPOLIS, SOTA 55402.

TO:

Pursuant to Rules 26 and 33 of the Federal Rules of Civil Prpcedure, Plaintiff

Brian F. Leonard ("Plaintiff') hereby submits his Answers and his attorneys sub¥t their objection,s

to Defendants' Interrogatories to Plaintiff.

Answers are made without in any way waiving or intending to waive, ~t on the contrary,

intending to preserve and preserving:



All questions as to competence, relevance, materiality, privilege ar¥admissibility in1.

evidence for any purpose, of the answer or subject matter thereof, in any subsequ~nt proceeding in,

or at the trial of, this or any other action;

The right to object to the use of any of said Answers, or subject ma,er thereof, in any2

subsequent proceeding in, or at the trial of, this or any other action;

3.

The right to object on any ground at any time to a demand for fl\rther response to

these or any other interrogatories or other discovery procedures involving or relating to the subject

matter of the interrogatories herein answered; and

4. The right at any time to revise, correct, add to, or clarify any of the answers

propounded herein.

Subject to these objections and without waiving the same, Plaintiff, f9r his Answers to

Defendants' Interrogatories, Answer as follows:

INTERROGATORIES

INTERROGATORY NO.1: Identify all persons providing answers to th~se interrogatories.

ANSWER: Brian F. Leonard, Trustee.

INTERROGATORY NO.2: Identify all persons, by name, address apd relationship to

Debtors, that you believe to have knowledge of any of the facts relevant to the lallegations in the

complaint and for each summarize the knowledge you believe such person to h~ve.

ANSWER:

Brian F. Leonard

Merle Sampson, 2020 East Hennepin Avenue, Suite 300, MinneapOlis,MN 55413-2725.
Mr. Sampson has knowledge of the operations of the debtors, the value 0 the debtors' assets
and facilities and the financial statements generated by the debtors.

-2-



Kathleen Zeller, address unknown, believed to be in the principality of~dorra. She has
knowledge of the operations of the debtors prior to January 4,2002. I

Steve Hagberg, Mike Mahoney, Mark Peery, and other attorneys, staff1 and employees of

Mahoney & Hagberg. All of the foregoing have knowledge of the busine s operations of the

debtors and the debtors' affiliates.

Vem Zeller, address unknown, believed to be related to Kathleen Zeller, ~ hO has knowledge

of the operations of the Debtors prior to January 4, 2002, by virtue of eing an employee

thereof.

INTERROGATORY NO.3: Identify each and every witness you inten~ to call at trial and

for each summarize the testimony you expect such witness to provide,

ANswER: Witnesses to be called for trial have not been determined, an~ will be disclosed

pursuant to pretrial orders of the court.

INTERROGATORY NO.4: Identify each and every document you int~nd to introduce at

trial.

ANSWER: Documents to be introduced at trial have not been dete~ed and will be

identified pursuant to pretrial orders of the court.

INTERROGATORY NO.5: Identi!y each and every debtor, affiliatr of the debtor[s]

corporate manager of the debtor[s], and creditor of the debtor you claim M*oney & Hagberg

(M&H) simultaneously represented and state all facts and identify all documen~ that support your

contention that such simultaneous representations makes the Jane Strom T~ and Jane Strom

insiders,

ANSWER: Each of the debtors, Summa Management Company, I Kathleen Zeller,

Vem Zeller, Will Sellback, and all entities and individuals identified and name~ in the documents

-3.



filed in connection with the Proof of Claim filed by Mahoney & Hagberg in ~ese cases, and in

connection with responses of Mahoney & Hagberg to the Trustee's objection to tts claim.

INTERROGATORY NO.6: Describe the relevant times as used in Ithe phrase "at all

relevant times" in paragraph 3 of the Complaint.

ANSWER: The relevant times are from the date Kathleen Zeller and Swrma Management

Inc. obtained control of the debtors to the present date.

INTERROGATORY NO.7: Describe in detail all facts and identify ~l documents that

support your all~gation that the Strom Trust advanced $50,000 to the law fIrm ~aegre & Benson.

ANSWER: See copy of check submitted as an exhibit to the Defe~dant's motion for

dismissal of case.

INTERROGATORY NO. 8: List each and every payment by date, amoFt, check number,

bank and account drawn, signatory and place of deposit, you contended were mafie by the debtor [ s]

to the Strom Trust and identify each and every documents that supports your c9ntention.

ANSWER: The Plaintiffbases his allegations with respect thereto on the ~fference between

the Promissory Note No.2 and the Proof of Claim filed by the Defendants, w¥ch taken together

reflect a reduction in the indebtedness of$20,000.00. The documents requested are in the possession

of the Defendants and their counsel.

INTERROGATORY NO.9: Identify all facts and documents that sup~ort your contention

that the debtors were insolvent for all purposes during the one year preceding ~e petition date.

ANSWER: Interviews with Merle Sampson, together with the fact that ~e debtors' facilities

were in foreclosure and the subject of receivership actions, and were being fismanaged by the

debtors' management.
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INTERROGATORY NO. 12: Describe the relevant times as used i~ the phrase "at all

relevant times" in paragraph 10 of the Complaint, state the date you contend thF Strom Trust and

Jane Strom first became insiders and describe all facts and what event or even~[s]. occurred on or

before such date to vest these Defendants with insider status.

ANSWER: See Answer to Interrogatory No. 11. The Defendants were irsiders at the same

time, and upon the same facts, that Steven Hagberg, Michael Mahoney, and MaP°ney & Hagberg,

P .A., were insiders of the Debtors.

INTERROGATORY NO. 13: Describe in detail and identify all docufnents that support

your contention that the Debtors received no consideration for the execution of*ote 1, Note 2, and

the Mortgage.

ANSWER: The check paid by the Strom Trust to the law f1m1 ofFaegre ~ Benson does not

reflect that the Debtors received a benefit from that payment. To the extent that ~e proceeds of said

check ultimately were received by First Union as a payment on the obligations oted by the Debtors

to First Union, then and to that extent, the Plaintiff would agree that considerati?n was received by

the Debtors for the execution of Note 1. However, infonnation to that effect h¥ not been suppled

by the Defendants in their Motion to Dismiss. The Plaintiff is unaware of any ~ew value given in

exchange for the Mortgage.

INTERROGATORY NO. 14: Describe in detail what steps you too~ to verify that the

amounts claimed by First Union were accurate and state whether the steps yo~ took revealed that

$50,000 was paid to First Union by Faegre & Benson on or about September 1~, 2000.

ANSWER: The undersigned does not understand what is meant by "ste~s you took to verify

that the amounts claimed by First Union were accurate". The undersigned ass~es that the question
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refers to the amounts owed by First Union under their mortgage and loan a~ements with the

Debtors. The payoff to First Union on the sale of the Debtors' facilities was inari amount less than

the amount claimed by First Union. First Union was claiming approximately $1~.3 million, and it

agreed to a reduction of its payoff to $12.0 million, in order to facilitate the sale of~e facilities. The

buyer in that transaction assumed the $12.0 million mortgage balance, and First ~on' s motivation

for reducing its payoff was the value of having a stable owner and proper m~agement for the

facilities, on which First Union retained a $12.0 million mortgage.

INTERROGATORY NO. 15: Do you contend that the $50,000 c~eck identified as

Exhibit D to Defendants' Memorandum in Support of Motion to Dismiss and for IStay of Discovery

dated November 25, 2002 did not contain funds from an accoUnt owned by the S~om Trust, was not

endorsed by Faegre & Benson and paid to First Union, or was not applied by first Union to the

debtor[s] mortgage[s]? If you do, describe in detail each and every fact and iden~fy each and every

document that supports such contention.

ANSWER: See Answer to Interrogatory No. 13.

INTERROGATORY NO. 16: For ali payments made and the Mortgag~ at all times it was

recorded in the counties of Benton, Crow Wing and Dakota, describe in detail al} facts and identify

all documents that support your contention in paragraph 14 of the Complaint ~at the Defendants

received more than they would have in a chapter 7, identifying all cash in the e~tate, the source of

such cash, all expenditures or anticipated expenditures from the estate (includinglattomeys' fees and

from any avoidance or turnover actions.
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ANSWER: No new consideration was given by the Defendants for te transfer of the

Mortgage. The Defendants have failed to identify any such new consideration in ~eir pleadings and

in their motion to dismiss.

INTERROGATORY NO. 19: Describe in detail all facts and identify ¥l documents that

support your contention that the debtors were engaged in a business for which th remaining assets

of the debtors were unreasonably small in relation to the debtor's business 0 that the debtors

intended to incur or reasonably should have believed that the debtors would inc debts beyond the

debtor's ability tb pay as they became due.

ANSWER: The facts which support this contention are the facts surrounfng the foregoing

actions, and receivership actions, to which the Debtors were subject, and the cons~t state of default

in which the Debtors were relative to their mortgage obligations and creditor I obligations. The

documents which support this contention are the Petition and Schedules filer by the Debtors,

together with the underlying records of the Debtors reflecting the amounts owe4 to its creditors.

INTERROGATORY NO. 20: State whether you contend that the morgages granted by

the debtors to First Union were not valid and enforceable liens in the debtor[S]~ real property and

whether you contend that they are avoidable or invalid in any way.

ANSWER: The Plaintiff does not contend that the First Union Mortgare were invalid or

unenforceable or avoidable.

INTERROGATORY NO. 21: Describe in detail all facts and identify ~l documents that

reflect, refer or relate to the debtors' transaction[s] with Internet Financial.
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DOCUMENT REOUESTS

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, Plaintiff ~ereby submits his

responses to the Request for Production ofDocuments. All documents produced ~erewith are made

without in any way waiving or intending to waive, but on the contrary, intendi4g to preserve and

preservmg:

All questions as to competence, foundation, relevance, materi4ity, privilege and1

admissibility in evidence for any p~ose in any subsequent proceeding, or at th~ trial of this or any

other action;

2.

The right to object to the use of said documents or subject ma~er thereof, in any

subsequent proceeding or at the trial of this or any other action;

The right to object on any ground at any time to demand further an~wers or responses3

to these or any other interrogatories or requests for production of documents pr other discovery

procedures involving or relating to the documents produced herewith; and

The right at any time to revise, correct, add to, or supplemenjt the answers and4

responses made herein.

Subject to the foregoing objections, Plaintiff hereby responds as follow~:

DOCUMENT REOUESTS

REQUEST NO.1: All documents identified in your responses to Defepdants' First Set of

Interrogatories to Plaintiff or referred to by you in answering such interrogatorifs.

RESPONSE: The Plaintiff believes that Defendants have all docume4ts identified in his

responses to the Defendants' First Set of Interrogatories.

REOUEST NO.2: All documents you expect to use as exhibits at tri~.

RESPONSE: All such documents will be produced pursuant to the coprt's pretrial order.
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REQUEST NO.3: All estimates or appraisals of value, formal or infotmal for any of-the

debtor's real or personal property.

RESPONSE:

The appraisals were made by, or on behalf of, First U~on at the time it

initially placed its mortgage on the Debtors' premises, and will be produced atla mutually agreed

time and place.

REOUEST NO.4: All financial statements prepare by, or for, the debtprs for all months,

quarterly and annually for the years 2000, 2001 and 2002.

RESPONSE: Such financial statements as are in the possession of ti{e undersigned are

available for inspection and copying at a mutually arranged time.

REQUEST NO.5: All documents evidencing any contingent assets qr liabilities of the

debtor existing at any time in the year 2002.

RESPONSE:

The Plaintiff does not understand what Defendants m~an by "contingent

assets or liabilities", The Plaintiff will produce all documents in his possesston relating to the

Debtors' financial condition at a time and place to be mutually arranged.

~

AS TO OBJECTIONS:

LEONARD, O'BRIEN 1
WILFORD, SPENCER & GALt' LTD.

By. D~Dated: March 4, 2003
~~~~;~~~~~::~236 '~~"'e 100 South Fifth Street, Suite 12 0

Minneapolis, Minnesota 5540 -1216
(612) 332-1030

CP~ I

Dated: 

March 4, 2003 "'
~-

Brian F. Leonard, Trustee

@PFDesktop\::ODMNGRPWISE/GWDMPLS.GWPOMPLS.MPLSLIBl:102201.1
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FORM 810 (Official Form 10) (4/01)

United States Bankruptcy Court -District of Minnesota

Case Number
01.33545.7

-

Name of Debtor
Carefree Living_of America IBurnsville}. Inc. et a

01 DEQ -6 AM 10: 06-~-

Name of Cred~The person Clr other entity to whom the debtor owes
money or propeny)

Linda Simmons fka Linda Selbak S. Of'HKf.~UI) II::.Y GaUR:T
5t PAUL. HH' .

anyone else has filed a proof of
claim relating to your claim
Attach copy orstatcment giving
particulars.

0 Check box iryou have never

received any notices from the
bankruptcy court in this case.

D Check box if the address differs
from the address on the envelope
sent to you by the court.

Name and address wh.:re noticeSSiiOUld ~sent

Cass S. Weil, Esq.
Moss & Barnett
4800 Wells Fargo Center
90 South Seventh street
Minneapolis, MN 55402

Telephone number (612) 381-9436
THJ~PA~E IS FOR COURT_USE ONLY

Account or other number by which creditor identifies debtor

a previously tiled CIQi~ dated

0 Retiree benefits as defined in 11 U.Sr C. § 1 I 14(a)

0 Wages, salaries, and compensation ( III out below)

Your SS #:

Unpaid compensation for services Pt rfOrmed
from to

---
I. Basis for Claim

0 Goods sold
0 Services performed
0 Money loaned
0 Personal injury/wrongful death
0 Taxes
.Other See attached

(date) (date)

2. Date debt was incurred: 3126198 3. If court judgment, date obtained:

4. Total Amount of Claim at Time Case Filed: $ 3 500 000.00
If all or part of your claim is secured or entitled to priority, also complete Item 5 or 6 below.

0 Check this box if claim includes interest or other charges in addition to the principal amount of the cI im. Attach itemized
statement of all interest or additional charges.

---~--- -[
5. Secured Claim.
0 Check this box if your claim is secured by collateral (including

a right of set oft).

Brief Description of Collateral:
0 Real Estate 0 Motor Vehicle

0 Other

Value of Collateral s

---
6, Unsecured Priority Claim.
0 Check this box if you have an unsecured priori claim

Amount entitled to priority $

Specify the priority of the claim:

0 Wages, salaries. or commissions (up to 4,6~0).' ea ed wi!hin 90 days

before filing of the bankruptcy petition or cessatio of !he debt~business,

whichever is earlier -II U.S.C.§~07(a)(J)

0 Contributions to an employee benefil plan. t 1 U,S C.§~07(a)(4).

0 Up to $2,100. of deposits toward purchasc. leasc, r ren.al of property
or services for personal, family. or household use -II U.S.C.§507(a)(6).

0 Alimony, maintenance. or support owed to a spous .fonner spouse, or child
.II U.SC.§507(1)(7).

0 Taxes or penalties owed 10 governmental uniu -II U.S.C.§J..92.f.!2!.8).

Amount of arrearage and other charges at time case filed

included in secured claim, if any: $- -

USE oa.y

~

7. Credits: The amount of all payments on this claim has bccn crcdited and deducted for the purpose
of making this proof of claim.

8. Supporting Documents: A ttach copies of supporting documents, such as promissory
notes, purchase orders, invoices, itemized statements of running accounts, contracts, court (judgments, mortgages, security agreements, and evidence of perfection of lien. DO NOT SEND
ORIGINAL DOCUMENTS. If the documents are not available, explain. If the
documents are voluminous, attach a summary.

9. Date-Stamped Copy: To receivc an acknowlcdgmcnt of the filing of your claim, enclose a
stamped, sel f-addressed envelope and copy of this proof of claim.

Date

.I 

December 4,2001

Cass S. Weil, Atorn!y- for Linda Simmons

.

L.,-
L

EXHIBIT
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AGREEMENT

This Agreement is entered into effective the ~..4~ay of Mar h, 1998 by and
among Summa Management, Inc., a Delaware corporation ("Summa"), "nnesota Home
Health Care, Inc., f/kJa Carefree Living Home Health Agency, In ., a Minnesota
corporation, Carefree Living of America (Minnetonka), Inc., Carefree Li ing of America
(Bumsville), Inc., Carefree Living of America (St. Cloud), Inc., and C efree Living of
America (Brainerd), Inc., all Delaware corporations (collectively, the "Entities"), and
Linda Marie Selbak ("Ms. Selbak").

BE.c.IIALS

WHEREAS, Ms. Selbak has been awarded certain rights and~ amages against
Wilnar.d L. Selbak, a/k/a Will Selbak, pursuant to the Amended Fi al Judgment of
Dissorution of Marriage entered by the Collier County Circuit Court, F orida (Case No.
95-203 9-CA-0 l-HDH) ("Order");

WHEREAS, the Entities and Summa, which is the majority Sharr O1der of record

of each of the Entities wish to acquire ownership of all rights, title d interest Ms.

Selbak has arising out of the Order that affect any right, title, interests ° assets affecting
the Entities, including stock ownership and voting rights in the Entities;

WHEREAS, the Entities have brought suit against Ms. setbi in the United
States District Court for Minnesota, Court File No. 97-902 PAMlJGL an Court File No.
4-96-1239',

WHEREAS, Ms. Selbak denies that any such claims have meritt nd has brought

a counterclaim against the Entities; "":1

WHEREAS, the Entities and-Ms. Selbak have agreed to amica~ly resolve all of
their disputes; I

WHEREAS, Ms. Selbak was an employee of some of the Entit~es and acquired
knowledge and information which could be used to compete Viith the Entfties.

NOW, THEREFORE, in consideration of the mutual covena

~ s, agreements, representations and warranties set forth herein the parties hereto do h eby agree and

covenant as follows:

ARnCLEL

SETTLEMENT

1.1 Settlement. Subject to the ternlS and conditions set forth in
~ this Agreement (" Agreement"), at the Closing, as defined in Paragraph 7.1, th Entities acting

jointly shall make the payments to Ms. Selbak as hereinafter pr vided in Anicle
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II, and Ms. Selbak shall jrrevocably assign and convey to th Entities cel1ain
rights, title, interests and claims arising out of the Order affecti g the interests of
Wilnard L. Selbak as hereinafter provided in Article II, as a 11 and complete
settlement of all claims and as compromise of alleged losses d attorneys 1 fees

that Ms. Selbak and the Entities may have against each other.

ARllCLE n.

SETfLEMENT, PAYMENT AND RELEASE

2. Settlement Price. Subject to the tenns and conditions set forth i this Agreement,
the Entities at the Closing shall: (a) pay Ms. Selbak $12,000; (b) issue to Ms.
Selbak those shares of Special Preferred Stock of each of the E tities having the
rights, privileges, tenns and conditions set forth in Paragra h 3.1 (a) of this
Agreement, which number of shares is calculated as set out in Sc edule 2.1 of this
Agreement; and (c) on or before May 31, 1998, pay Ms. Selbak 10,250.

Covenant Not to Com~ete. Subject to the terms and condition set forth in this
Agreement, the Entities shall pay to Ms. Selbak the sum of $1 ,000 payable on
the fifteenth (15th) day of each month commencing on April 15 1998, until Ms.
Selbak's death. In consideration of such payments, Ms. Seth shall not in any
way compete, directly or indirectly, with the business of the En "ties in the State
of Minnesota or in any state or province in which the Entities ha e any facility or
do any business. The Entities acknowledge and agree that in the vent Ms. Selbak
dies before March IS, 2008, the Entities shall continue to make the same
payments otherwise due hereunder to Ms. Selbak's heirs through March 15,2008.
Thereafter, the Entities shall have no further liability or obligatio to Ms. Selbak's
heirs.

2.2

2.3 EmQloyment. Subject to the tenns and conditions set forth in .Agreement, the
Entities shall hire and retain Ms. Selbak as an employee of the Entities
commencing at the Closing date and continuing until terminat d in accordance
with the tenns of this Agreement to provide the Entities with uch advice with
respect to such matters as she has knowledge and inforrnati n or experience,
especially whatever knowledge she has with respect to matters p ovided to her by
Wilnard L. Selbak as founder of the Entities. In consideration 0 such services the
Entities shall pay to Ms. Selbak the sum of $250 on the first (lit) day of each
month. In addition, Ms. Selbak shall be entitled to the s e group medical
benefits as the other employees of the Entities, provided Ms. Selbak shall be
subject to such conditions and requirements of coverage as are all employees of
the Entities. Ms. Selbak shall provide such advice as the Entitie shall reasonably
request. The Entities may terminate this employment agreeme t only for cause
and cease making such payments, excep~ that the obligation t provide medical
insurance shall continue until July 30, 2011 or until Ms. Sel ak is entitled to
receive Medicare benefits, whichever is later. Cause shall con ist of a criminal
act by Ms. Selbak against the interests of the Entities.
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Severance Pa~ment Oution. The Entities shaJJ have the right to make a severance
or lump sum payment to terminate aJJ obligations to continue to make payment of
the sums due under the provisions of the Covenant Not to Compete and
Employment paragraphs of this Agreement (paragraphs 2.2 and .3). The Entities
have no right to terminate or limit their obligations to provide edical insurance
as provided in Paragraph 2.3. Such severance payment shall b calculated using
the actuarial tables set out in Volume 43 of Minnesota StaMes Annotated, which
currently indicate a life expectancy for Ms. Selbak of 31.2 ye .The severance
payment shall be calculated by computing the present value of the stream of
payments of $10,250 per month over the actuarially determined remaining life of
Ms. Selbak taken from the aCtuarial tables described above. T e discount rate to
be used shall be six percent (6%). The present value of the s ream of monthly
payments of $10,250 over Ms. Selbak's aCtuarially determined remaining life is
currently approximately $1,733,200. Such aCtuarial value wi I decrease at the
discount rate based upon the aCtuarial tables mentioned above.

2.5 Power of Attorney. Subject to the temls and conditions here f, at the Closing
Ms. Selbak shall execute and deliver to the Entities a ower-of-attorney
appointing the Entities, or their agents and representatives, attorney-in-fact
with full authority to act on her behalf with respect to the e orcement of the
rights that she assigned to the Entities under this Agreement, cluding, but not
limited to, the enforcement of all rights, title, and interest Ms. S Ibak has assigned
to the Entities arising out of the Order that affect any right, titl , interest or asset
of. the Entities, including stock ownership and voting rights.

Release and Dismissal. In consideration of payment of the par ents provided in

Paragraph 2.3 and upon fulfillment of the other conditions ofCI sing, the Entities

and Ms. Selbak shall agree t~ the following releases:

(a) Without admitting liability, the Entities on behalf of themselves, their
agents, representatives, officers, shareholders, emplo ees, subsidiaries,
affiliates, predecessors, successors and assigns, do h reby release and
forever discharge Ms" Selbak, her agents, represe tatives, officers,
shareholders, employees, subsidiaries, affiliates, prede essor, successors
and assigns from any and all claims, counterclaims, cr ssclaims, actions,
causes, causes of action, administrative claims, cl oms of interest,
liquidated or punitive damages, attorneys' fees, costs d disbursements,
individual and class action claims, and demands of an kind whatsoever
which could have been asserted by the Entities, in co ection with their
claims in the United States District Court of Min esota, captioned

"nn s a H me Health In .et a1 v Linda arl elbak, and filed
as Civil Number 97-902 (P AM/JGL), and Minne ota me H al h Care
Inc. .v. Emeritus 0 r t" n an Linda Marl el ~ filed as Civil
Number 4-96-1239 (IMR/FLN), and in connection with he Order, prior to
the execution of this Agreement, or any claim wheth r arising in tort,
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contract or by statute, whether known, suspected or Ur °wn. arising in

law or in "equity and however originating or existing fro the beginning of

time to the date of the execution of this Agreement.

Without admitting liability, Ms. Selbak on behalf of h rself, her agents,
representatives, officers, shareholders, employees, subsi iaries, affiliates,
predecessors, successors and assigns, does hereby reI ase and forever
discharge the Entities, their agents, representatives, offic rs, shareholders,
employees, subsidiaries, affiliates, predecessor, succes ors and assigns
from any and all claims, counterclaims, crossclaims, actions, causes,
causes of action, administrative claims, claims of inter st, liquidated or
punitive damages, attorneys' fees, costs and disburseme s, individual and
class action claims, and demands of any kind whatso ver which could
have been asserted by Ms. Selbak, in connection with he counterclaims in
the United States District Court of Minnesota, captioned innesota Home
Health Care. Inc.. et aI. v. Linda Marie SelbM, and filed as Civil Number
97-902 (pAWJGL), and Minn H e H lth Inc. t al. v.
Emeritus Comoration and Linda Marie SelbM, filed as Civil Number 4-
96-1239 (JIvfR/FLN), prior to the execution of this A eement, or any
claim whether arising in tort, contract or by statute, whether known,
suspected or unknown, arising in law or in equity and ho ever originating
or existing from the beginning of time to the date of the execution of this
Agreement.

(b)

~ Immediately following the Closing. Ms. Selbak shall dismiss without
prejudice her pending actions against the Entities in the age of Minnesota
Home Health Care. Inc. et aJ. v. Linda Marie et aJ., in he United States
District Court for Minnesota, Court File No. 97-90 PAM/JGL, and
Minnesota Home Health are Inc. et aI. v. Em 'tus 0 oration and
Linda Marie Selb~ -filed as Civil Number 4-96-1239 (JMR/FLN),. and
her petition for the appointment of a receiver of Wilnard L. Selbak.
Immediately following the Closing. the Entities shall dismiss without
prejudice their pending action against Ms. Selbak in the ase of Minnesota
Home He lth Care Inc. al. v. Linda Marie et al, in the United
States District Court, Court File No. 97-903 PAMlJG and Minnesota

m H lth ar In. al. v. meritus Co or tion and Lind Marie
Selbilk, filed as Civil Number 4-96-1239 (n..1R/FLN). hese actions may
be commenced again by either party hereto in the ev t of default and
termination of this Agreement.

2.7 Collateral for Payment. In order to secure payment of the bligations of the
Entities to Ms. Selbak under this Agreement, the Entities hereby agree to use their
best efforts to grant Ms. Selbak a security interest in the assets of the Entities as
well as a mortgage on the real property interests of the Entities. The Entities will
execute an assignment of the proceeds from any sale of the ass s of the Entities,
all subject to all existing liens and encumbrances. The Entities ay refuse to take



any action to grant such protection to Ms. Selbak in the event t at any principal
lender or lienholder refuses to permit such encumbrances. Ho ver, the Entities
are aware of no impediment to the execution and recording of e assignment of
proceeds contemplated in this paragraph. Ms. Selbak ackno ledges that it is
desirous or may be advantageous to the Entities to refina ce the existing
financing, liens and encumbrances and acknowledges and agr s that any rights
she may have under any security interest, mortgage or assi nment shall be
subordinate to the interests of any financing or refmancing by he Entities used
primarily for debt repayment or working capital of the Entities u to one hundred
twenty five percent (125%) of the amount of existing indeb dness plus any
amounts to which Ms. Selbak may agree upon a showing by e Entities of a
reasonable need for working capital. Ms. Selbak agrees to exe ute and file any
document reasonably necessary to carry out the intention of .s agreement to
subordinate in the future at the reasonable request of the Entities.

Acknowledgment RegardinlZ Subseguent Discove!:l'. Ms. Selbak hereby
acknowle4ges that she might discover facts in addition to or d fferent from the
those which she knows of or believes to be true and that it is her intention, in
return for the rights provided by this Agreement to fully, finally d forever settle
and release any and all claims against the Entities, known or u own, suspected
or unsuspected, contingent or noncontingent, whether concealed or hidden which
now exist, may hereafter exist, or may heretofore have existed, 'thout regard to
the subsequent discovery of existence of such different or additio al facts.

Prior Notice of Sale or ReorQ;anization. The Entities and Su a shall not sell
any or all of their assets or make any change in their capi organizational
structures or issue any unissued (as of the date of closing) stoc without not less
than ten (10) days prior written notice to Ms. Selbak. The Ent ties and Summa
agree that they will not make any such sale, change or issuance nless such sale,
change or issuance is for a legitimate business purpose and does ot unreasonably
jeopardize Ms. Selbak's rights under this Agreement.

ARnCLE IIL

ENllTIES' REPRESENTA nONS, WARRANTIES, AND COiVENANTS

The Entities represent and w¥rant as set forth3.1 ReRresentations and Warranties:
below in this Paragraph 3.1.

Designation and Issuance of Preferred Stock. The Entiti s within ten (10)
days of approval of the Settlement Agreement with the L mited Partners, a
copy of which has been provided to Ms. Selbak, but in 0 event no later
than ninety (90) days after closing shall create and de ignate a variable
rate, cumulative, non-voting Special Preferred Stock. e creation and
designation of the Special Preferred Stock shall e by corporate
resolutions of the Entities substantially in the fOml a ached hereto as
Ex.hibit 3.1. The shares of such Special Preferred Stock hall be issued by

(a)
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each Entity in such numbers of shares as shall be equfl to five percent
(5%) of the then to be outstanding shares of capital stock lof each Entity.

The Special Preferred Stock shall be nonvoting except der an Event of
Default, as defined in Section 3.3, continuing for more than ninety (90)
days. In the case of a default continuing for more than ninety (90) days,
the Special PreferTed Stock shall become voting stock e titling the holder
thereof to one vote on all matters submitted to a vo e of an Entity's
stockholders. The Preferred Stock will provide Ms. Sel ak with the right
to receive in the aggregate five percent (5%) of all amo nts distributed to
shareholders as a result of any liquidation or sale of an ntity in addition
to any other payments to which she is entitled pursuant t this Agreement.
In the event an Entity is liquidated or sold, and if in conj nction with such
sale or liquidation the Entities elect to exercise their s verance payment
option set forth in Paragraph 2.4, Ms. Selbak will rec ive five percent
(5%) of the shareholder distribution proceeds of such liq idation or sale in
addition to the severance payment amount.

Organization and Good Standing: Oualification- Each 0 the Entities and
Summa is a corporation duly organized, validly exist ng and in good
standing under the laws of its state of incorporation, 'th all requisite
corporate power and authority to carry on the busine s in which it is
engaged, to own properties it owns, to execute and deliv r this Agreement
and to consummate the transactions contemplated hereby.

(b)

(c) Authorization and Validit~. The execution, delivery an performance of
the Entities and Summa of this Agreement and ther agreements
contemplated hereby to which each Entity and Summ is or will be a
party, and the consummation by each Entity and Summa of the
transactions contemplated hereby and thereby, have bee duly authorized
by proper corporate action of each Entity and Summa. This Agreement
has been, and each other agreement contemplated here y to which each
Entity and Summa is or will be a party will as of the Clo ing Date be, duly
executed and delivered by each Entity and Summa and onstitutes or will
constitute the legal, valid and binding obligation of each Entity and
Summa, enforceable against each Entity and Summa in accordance with
its terms, except as may be limited by applicable b ptcy, insolvency,
or similar laws affecting creditors' rights generally and subject to
principles of equity and public policy that affect nforceability of
agreements in general.

(d) CaQitalization. The authorized capital stock of C efree Living of
America (Brainerd), Inc., Carefree Living of America urnsville), Inc.,
and Carefree Living of America (St. Cloud), In., all Delaware
CorPorations, consists of for each entity: (i) 9,000 share of Class A non-
voting common stock, par value $.01 per share, ofwhic 9,000 shares are
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issued and outstanding; and (ii) 1,000 shares of Class B voting common
stock, par value $.01 per share, of which 1,000 share are issued and
outstanding. The authorized capital stock of Carefree Li ing of America
(Minnetonka), Inc., a Delaware Corporation, consists of: i) 10,000 shares
of common stock, par value $.01, of which 10,000 shar s are issued and
outstanding; and (ii) 180 shares of preferred stock, p value $.01 per
share, of which no shares are issued and outstanding. The authorized
capital stock of Minnesota Home Health Care, In.. a Minnesota
corporation, consists of 5,000 shares of common stock, p value $.01 per
share, of which 500 shares are issued and outstanding. 1 of the issued
and outstanding shares of capital stock of the Entities is duly authorized,
validly issued, fully paid and nonassessable.

Carefree Living of America (Brainerd), Inc., Carefree Li "ng of America
(Burnsville), Inc., and Carefree Living of America (St. loud), Inc. shall
amend their certificates of incorporation to authorize each to have 100,000
shares of variable rate, cumulative, non-voting, conv "ble, preferred
stock, par value $.01, of which 27,500 of those shares sh 1 be issued and
distributed among Carefree Living of Burnsville, Ltd., rainerd Manor,
Ltd., and St. Cloud Manor, Ltd., all Minnesota limited p nerships, upon
closing of a final settlement agreement.

(e) Accuracy of Records Furnished. Any records furnished to i .Selbak by the

Entities and Summa in connection with the transactions con emplated hereby

are materially accurate and complete to the best of the Entiti s knowledge.

(f) Statements Regarding Future Financial Condition. Notwith ding anything
in this Agreement to the contrary, the Entities and Summa ake no WaJTanty
or representation, express or implied, with respect to th future financial
condition or future results of operations, or the future ass s or liabilities of
the Entities. Nothing in this Agreement, however, will be onstrued to limit
or otherwise qualify the effectiveness of the representati ns made in this
Agreement.

(g) Representations True at Closing. All representations mad~ by the Entities
and Summa in this Article ill will be true on the Closing Date.

3.2 Covenants. Unless waived in writing by Ms. Selbak. as long as any [shares of Special

Preferred Stock remain outstanding, the Entities shall:

(a) FinanciaJ Statements and Review. The Entities shall pr .de Ms. Selbak
with copies of whatever annuaJ financial statements are prepared by the
Entities on an annual basis within ninety (90) days of the ntities year-end.
Such Financial Statements shall be deemed confidential d shall not be
disseminated by Ms. Selbak to anyone other than er lawyers and
accountants except pursuant to court order. The Entitie shall grant Ms.

.,



Selbak or her lawyers at any reasonable time and place acre to the Entities'
financial books and records for her review for purposes of determining the
Entities full and complete compliance with the terms and nditions of this
Agreement. !fan Event of Default (as defined below) oc rs, Ms. Selbak
and her agent shall have the right to inspect the financia records of the
Entities upon forty-eight (48) hours notice.

Confession of Judgment. Subject to the terms and condit ons set forth in
this Agreement, the Entities and Summa shall execute an deliver to Ms.
Selbak Confessions of Judgment, substantially in the fortIl attached hereto
as Exhibit 3.2(b), that may be filed by Ms. Selbak in e Event of a
Default, as defined in Section 3.3, or failure to provide in ance required
under this Article ill that continues for more than ninety (90) days from
receipt of written notice, except that a Confession of J gment against
Summa shall only be filed if an assignment of rights of th Entities under
Paragraph 5.2 actually occurs. The Confessions of Judgm nt shall provide
for acceleration of the entire balance under the Agr ment, without
discount, as well as collection costs and reasonable attorneys' fees
incurred in enforcing Ms. Selbak's rights under the onfessions of

Judgment.

(b)

Notices. As soon as practicable, the Entities and ~ a, only if an

assignment of rights of the Entities under Paragraph 5.2 a ly occurs, shall

give notice to Ms. Selbak and to Moss & Barnett as co 1 to Ms. Selbak
of:

(c)

The commencement of any litigation against 1 Entity and/or Summa involving claimed damages in excess of $4 ,999 or relating

to the transacti°!1s contemplated by this Agreement~

(1)

The commencement of any material arbitration r governmental
proceeding or investigation not previously disclos to Ms. Selbak
which has been instituted or, to the knowledge of Entity and/or
Summa, is threatened against an Entity and/or Su a or its property
which, if determined adversely to an Entity and/o Summa, would
have a material adverse effect on the busines, operations or
condition (financial or otherwise) of an Entity and/o Summa; and

(2)

Any Event of Default, as defined in Section 3.3, und~r this

Agreement. I
(3)

Duties After Closing. The Entities and Summa underst1 and agree that

any and all duties set fonh in this Article ill, or in Article, shall continue

beyond the Closing of this Agreement.

(d)

8



Events of Default. An event of default ("Event of Default") Sha f occur hereunder upon any of the following, except that Summa shall not be co .dered to be in

default unless an assignment of rights of the Entities under Par ph 5.2 actually

occurs:

3.3

(a) Failure to comply with or perform any of the terms, condittons or covenants
of this Agreement; or

Any material representation or warranty made by an $ntity or Summa
herein, shall be false, breached or dishonored; or I

(b)

An Entity and/or Summa shall be dissolved, liquidated O~ ound up or shall

fail to maintain its corporate existence in violation of P aph 2.9 above;

or

(c)

Sale of any material portion of the assets of any of the Enti~ies in violation of
Paragraph 2.9 above; or I

(d)

Commencement of actual foreclosure on any asset of an1ntity by Miller &
Schroeder and/or Carefree Living of Burns viI Ie, Ltd., B .erd Manor, Ltd.,
or St. Cloud Manor, Ltd; or

(e)

Material change in the capitalization, corporate organizatipn or issuance of
stock of any Entity in violation <?fParagraph 2.9 above. I.

(f)

Snecial Notice Provision. AIl notice required under this Agreemett will be deemed
to have been duly given to the Entities and/or Summa if perso ally delivered or
mailed certified, return receipt requested to:

3.4

Michael C. Mahoney, Esq.
Mahoney, Hagberg & Rice,
A Professional Association
109 Bushaway Road
Wayzata, MN 55391

or such other address as the Entities and Summa may, in writing, sfecify.

Late Payment LiQuidated Damages. Notwithstanding any Oth¥ fOviSion of this

Agreement, if an Event of Default, as defined in Section 3.3, I occur, which

continues for more than ten (10) days, a liquidated damages sessment of ten
percent (10010) of the past-due amount shall be due without notice.

3.5
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ARTICLE IV.

MS. SELBAK'S REPRESENTATIONS, WARRANTIES AND CpVENANTS

ReI2resentations and Warranties: Ms. Selbak represents and W1 ants as set forth

below in this Article IV to the best of her knowledge, infonnation d belief, fonned

after reasonable inquiry. "'", ,,1

4.

(a) Authorization and Validitv. The execution, delivery and pe orrnance by. Ms.
Selbak of this Agreement and the other agreements contem lated hereby to
which she is a party, and the consummation of the transacti ns contemplated
hereby and thereby, have been duly authorized by Ms. Selbak. This Agreement
has been, and each other agreement contemplated hereby to w ch Ms. Selbak is
a party will be as of the Closing Date, duly executed and elivered by Ms.
Selbak and constitutes or will constitute legal, valid and bindi g obligations of
Ms. Selbak, enforceable against her in accordance with their respective terms,
except as may be limited by applicable bankruptcy, insolvenc or similar laws
affecting creditors' rights generally and subject to principles of quity and public
policy that affect enforceability of agreements generally.

(b) No Violation. Neither the execution, delivery or perfonnance fthis Agreement
or the other agreements contemplated hereby nor the co at ion of the
transactions contemplated hereby or thereby will (i) conflict .th, or result in a
violation or breach of the terms, conditions and provisions t: or constitute a
default under any material agreement, indenture or other instIU ent under which
Ms. Selbak is bound or (ii) violate or conflict with any judgrn nt, decree, order,
statute, rule or regulation of any Governmental Authority h ving jurisdiction
over Ms. Selbak or the properties or assets of Ms. Selbak.

( c) Infonnation about the Entities. Ms. Selbak has had the a portunity to ask
questions of, and receive answers from, the Entities, or an agen or representative
of the Entities, concerning the tenns and conditions of the wnership of the
Special Preferred Stock Shares (the "Shares") and the bus in 55 affairs of the
Entities and to obtain any additional information neces to verify such
information, and Ms. Selbak has received such additi nal information
concerning the Entities as Ms. Selbak considers necessary or visable in order
to form a decision concerning an investment in the Entities.

(d) High Degree ofRjsk. Ms. Selbak realizes that the Shares in1 1Ve a high degree

of risk, including the risks of receiving no retW11 on the inve ent and of losing

the investment in the Entities.

(e) Business Advice. Ms. Selbak has had access to sophisticated1 d knowledgeable

advisors of her own choosing who are capable of assisting h in evaluating the

merits and risks of ownership of the Shares of the Entities.

1n



(f) Residency. Ms. Selbak is a resident of the State of Florida.

(g) Investment ooose in A~uiring the Shares. Ms. Selbak, the Entities and
Summa acknowledge that the Shares have not been registered under the Act, as
amended, or applicable state securities laws and that such Sh s will be issued
to Ms. Selbak in reliance on exemptions from the registratio requirements of
the Act and applicable state securities laws and in reliance on s. Selbak's and
the Entities' representations and agreements contained herei. Ms. Selbak is
purchasing to acquire the Shares for the account of Ms. Selb for investment
purposes only and not with a view of their resale or distributio .Ms. Selbak has
no present intention to divide her participation with others, to sel~ or otherwise
dispose of all or any part of the Shares. In making these re resentations, Ms.
Selbak understands that, in the view of the Securities and Exch ge Commission
(the "Commission"), an exemption of the Shares from the registration
requirements of the Act would not be available if, no "thstanding the
representations of Ms. Selbak, Ms. Selbak has in mind me ly acquiring the
Shares for resale upon the occurrence or nonoccurrence of so e predetennined
event.

(h) Compliance with Securities Act. Ms. Selbak agrees that if the hares or any part
thereof are sold or distributed in the future, Ms. Selbak shall sell or distribute
them pursuant to the requirements of the Act and applicable e securities laws.
Ms. Selbak agrees that Ms. Selbak will not transfer any p of the Shares
without: (i) obtaining a "no action" letter from the Co 'ssion and the
applicable state securities offices in form and substance accep Ie to the Entities
and counsel to the Entities to the effect that such transfer is exempt from the
registration requirements under the Act and applicable state curities laws; (ii)
opinion of counsel satisfactory to the Entities that such transfe may lawfully be
made without registration under the 1933 Act, Minnesota Se 'ties laws or the
securities laws of any other applicable state; or (iii) such registr ion.

(i) Restrictive Legend. Ms. Selbak agrees that the Entities may t lace a restrictive

legend on the documents representing the Shares containing substantially the

following language:

"The securities represented by this certificate have not been re istered under the
Securities Act of 1933, as amended (the "Act"), and have n t been registered
under any state securities laws. These securities may not b sold, offered for
sale, or transferred in the absence of an effective Registratio Statement under
the Act, as amended, and under the applicable state securities 1 W5, or receipt by
the Company and its counsel of an opinion of counsel that ch transaction is
exempt from registration under the Act, as amended, and un er the applicable
state securities laws."

G) Kn n the Tran .Ms. Selbak
un erstan s at e ares are not freely may in fact be



prohibited from sale for an extended period of time and that, as a consequence
thereof, she must bear the economic risk of investment in he Shares for an
indefinite period of time and may have extremely limit opportunities to
dispose of the Shares. Ms. Selbak understands that Rule 144 fthe Commission
permits the transfer of ' 'restricted securities" of the type here in o)ved only under

certain conditions, including a minimum two-year holdin period and the
availability to the public of certain infonnation about the Entiti s.

(k) Absence of BankruQt~ Proceedings. There are no bankruPtt ' reorganization
or arrangement proceedings pending against. being contempl ed by, or to Ms.

Selbak's knowledge threatened against her.

(1) No Assignment. Ms. Selbak warrants that she has not asSi~ ed or otherwise

transferred, voluntarily or involuntarily, any of her right or claims and

covenants not to sue any party hereto, except to enforce the rights and duties
under this Agreement.

(m)Ownershil2 of Cal2ital Stock of Entities. Pursuant to the Ord ,Ms. Selbak has
been awarded fifty-one percent (51%) of Wilnard L. Selb '5 interest in the
Entities outstanding capital stock; except for Carefree Li .g of America
(Minnetonka), Inc. in which she was awarded thirty percent (3 Yo) ofWilnard L.
Selbak's interest in the outstanding capital stock.

(n) Rights as A~~lied to Wilnard L. Selbak. Upon Closing, thi Entities shall be

entitled to enforce Ms. Selbak's right to compel Wilnard L. elbak to sign all

necessary documents conveying to the Entities as assignee f Ms. Selbak his
rights in the outstanding capital stock of the Entities described bove.

(0) Voting Rights. Upon Closing, the Entities to the same extent~ Ms. Selbak shall

be entitled to exercise aIr voting rights of all shares of the ntities owned by

Wilnard L. Selbak not conveyed to Ms. Selbak pursuant to the Order to the
extent those rights were awarded to Ms. Selbak by the Order;

(P) Sums Owed by Wilnard L. Selbak. Upon Closing, the Ent Oties shall not be

limited or prohibited by the Order or this Agreement from r vering all sums

due such Entities by Wilnard L. Selbak;

(q) Enforcement of Obligations. Upon Closing, the Entities S
f have whatever rights of enforcement Ms. Selbak has been granted to cause W. aId L. Selbak to

perform all obligations under the Order that are assigned to e Entities by this

Agreement.

(r) Puroorted Settlement Agreement. The purported settlement
~ eement entered

into between Ms. Selbak and Wilnard L. Selbak has been ancelled by Ms.

Selbak pursuant to its terms and, to the best of her knowle ge, information,
and belief, is null and void and of no force or effect.
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(s) Entities ResDonsibilities Relatin~ to Order. The Entities f Shall have no

responsibility or liability to anyone arising out of or related 0 the Order or

otherwise;

(t) Attorneys' Fees. The Entities shall not be responsible for anY1 f Ms.. Selbak's
attorneys' fees in connection with any of the matters that ar subject to this
Agreement.

(u) Representations True at Closing. All representations made by Mb. Selbak in this
Anicle N will be true on the Closing Date. I

4.2 Covenants: Unless waived in writing by the Entities, Ms. selbt covenants as

,;follows in this Paragraph 4.2.

(a) Assignment of Rights. Subject to the terms and conditions et forth in this
Agreement, at the Closing Ms. Selbak shall execute and delive to the Entities
an Assignment of Rights, substantially in the form attached h reto as Exhibit
4.2(a), irrevocably assigning and conveying to the Entities all .ghts, title, and
interests described in Paragraphs 4.1 (m), (n), and (0).

(b) Duty of CooDeration. Ms. Selbak acknowledges and agrees at enforcement
, of the rights assigned by her to the Entities is of such signi cant value and

importance that the possible loss of such rights would destroy e value of this
Agreement to the Entities. To ensure such rights, Ms. Selb shall take all
such steps, sign such additional documents, attend such hearin s, and file such
papers as may be reasonably necessary or appropriate to carry out the
intention of the parties to this Agreement. The Entities shall p y all additional
costs of travel and other expenses necessary for such cts, including
reasonable attorneys' fees and witness fees.

(c) ConfidentialitY;. To the extent ~~tted by !aw, Ms. Selbak ~ tpreserve in ~e
strictest confidence all nonpubllC infonnauon and commwuc IOns regardlllg
this Agreement.

(d) Motion for Receiver. Immediately after execution of this

~ greement, Ms. Selbak will continue her Motion for Appointment of Receive of Wilnard L.

Selbak and immediately following the Closing, such proce ding shall be

dismissed without prejudice.

(e) Duties After Closing. Ms. Selbak understands and agreest t any and all
duties set forth in this Article IV, or in Article II, shall con' ue beyond the
Closing of this Agreement. .

13



ARTICLEV.

OTHER AGREEMENTS

5.1 Settlement Costs and Fees. Except as otherwise expressly p vided in this
Agreement, Ms. Selbak and the Entities v..ill bear their 0 expenses in
connection v..ith this Agreement and the Closing, including the fees and
disbursements of their counsel, accountants, fmancial advis rs and other
representatives, whether or not the transactions contemplat d hereby are
conswnmated. Ms. Selbak agrees that she shall pay any fees an expenses she
incurs after the Closing. The Entities agree to pay fees and e penses of Ms.
Selbak, including reasonable attorneys' fees, incurred in pursuing any rights as a
result of an Event of Default, as provided in this Agreement.

5.2 'Assilmment Rights of the Entities. Any and all rights, title and in erests obtained
under this Agreement may be assigned to Summa. Such assi ent is fully
guaranteed as to perfoIn1ance by Summa which is indicating i guaranty by
executing this Agreement to be binding on Sununa, its successors, and assigns in
accordance with the terms of the Agreement. To the extent' dicated in the
relevant portions of this Agreement, Summa joins the E tities in the
representations, warranties and covenants and further agrees that it will take no
action which will materially impair Ms. Selbak's rights under .s Agreement.
Any assignment of such Assignment of Rights shall not be effecti e unless notice
is given to Ms. Selbak within twenty (20) days of the assignment.

ARTICLE VI.

CLOSING CONDITIONS

6.1 Entities' Closing Conditions. The obligations of Entities under thi~ Agreement are

subject, at the option of Entities, to the satisfaction at or prior to th Closing of the

following conditions:

(a) All representations of Ms. Selbak contained in Article IV 11 be true in all
material respects at and as of the Closing as if such repre entations were
made at and as of the Closing, and Ms. Selbak mIl have perfonned and
satisfied all agreements required by this Agreement to be perfonned and
satisfied by Ms. Selbak at or prior to the Closing;

(b) All necessary consents of and filings with third parties r the Entities'
issuance of Special Preferred Stock will have been obtaine , accomplished
or waived. The Entities and Swmna represent that they hav been informed
by counsel for third parties that the third parties are not op sed in principle
to the issuance of the Special Preferred Stock.
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6.2 Ms. Selbak'sClosing Conditions. The obligations of Ms. r lbak under this

Agreement are subject. at the option of Ms. Selbak, to the satisfa .on at or prior to

the Closing of the following conditions:

(a) All representations of the Entities conta.ined in Article ill 11 be true in all
material respects at and as of the Closing as if such rep esentations were
made at and as of the Closing, and the Entities will ha performed and
satisfied all agreements required by thjs Agreement to b performed and
satisfied by the Entities at or prior to the Closing.

(b) All necessary consents of and filings with third parties ecessary for the
Entities' issuance of the Special Preferred Stock will ha been obtained,
accomplished or waived. The Entities, Summa and Ms. elbak agree that
the issuance to Ms. Selbak of the Special Preferred St ck is a material
inducement to her entering into the Agreement. Failure f the Entities to
issue any or all of the Special Preferred Stock shall con itute a sufficient
failure of consideration for Ms. Selbak upon her sole dis etion to declare
this Agreement null and void for failure of consideration. In that event, all
parties to this Agreement shall be restored to the status qu except that Ms.
Selbak shall retain all sums therefore paid to her pursuant to the Agreement.

(c) Ms. Selbak will have received all documents, dUlY t ecuted in form

reasonably satisfactory to Ms. S~lbak and her counsel, ref1 ed to in Section7.2.

6.3 Waiver. The parties may waive in writing any Closing conditionslcontained in this
Article VI.

ARnCLE vn.

CLOSING

7 1 Closing. The closing of the transaction contemplated by his Agreement
("Closing") will be held at 10:00 a.m. Central Standard Time t the offices of
Mahoney, Hagberg & Rice, A Professional Association, 109 ushaway Road,
Wayzata, Minnesota 55391 on March 31, 1998 or as so n thereafter as
practicable, or at such other date or place as may be agreed to y counselor the
respective parties ("Closing Date").

7.2 Entities Closing Obligations. At Closing, Entities will deliver t1 Ms. Selbak the

following:

(a) A certificate from each of the Entities attesting to the facti that each Entity
will deliver the shares of Special Preferred Stock to Ms. Splbak by making

IS



the .c~rpo~ate resolutions substantially in the form ankched hereto as
ExhibIt 3.1; I

(b) A copy of resolutions of the Board of Directors of the En "ties and Summa
authorizing the execution, delivery and perforII1ance of thi Agreement and
all related documents and agreements, certified by the cretaries of the
Entities and Swnma as being true and correct copies of the originals thereof
subject to no modifications or amendments;

(c) Certificates of an executive officer of the Entities, dated th Closing Date (i)
as to the truth and correctness of the representations of e Entities W1der
Article ill as of the Closing Date, (ii) as to the pe rmance of and
compliance by the Entities with the covenants of the tities contained
herein on and as of the Closing Date and (ui) certifying t all conditions
precedent of the Entities to the Closing have been satisfied are waived;

(d) Certificates of the Secretary of the Entities and Summa
f rying as to the incwnbency of the directors and officers of the Entitie and as to the

signatures of all directors and officers who have ex d docwnents

delivered at the Closing on behalf of the Entities;

(e) An opinion of Mahoney, Hagberg & Rice, A ProfeSSi

~ Association, counsel to the Entities, reasonably acceptable to Ms. Selbak and her counsel,

dated as of the closing date, with respect to matters set forth in Exhibit

7.2(e);

(f) Duly-executed documents in fonn satisfactory to Ms. selbt d her counsel
pursuant to which the Entities provide the release and di .ssa1 of claims
required by Article II; .

(g) Such other instrument or instruments as will be necessary
f appropriate, as

Ms. Selbak or her counsel reasonably request, to vest Ms. elbak good and

marketable title to the Special Preferred Stock;

(h) Ms. Selbak may waive in writing any of the Closing Obli~ations contained
in this Paragraph 7.2. l

7.3 Ms. Selbak's ClosinQ Obligations.
Entities the following:

At Closing, Ms. Selbak witl deliver to the

(a) An opinion of Moss & Barnett, A Professional Associatio~ counsel to Ms.
Selbak, with respect to the matters set forth in Exhibit 7 .3(a;)~

(b) Duly-executed documents in fonn satisfactory to the i tities' and their
counsel pursuant to which Ms. Selbak provides the release and dismissal of
claims required by Articles n and IV;
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(c) Such other instrument or instruments as \\ill be necessaryt r appropriate, as
the Entities or their counsel reasonably request.

(d) The Entities may waive in \1/Titing any of the Closing Oblisations contained
in this Paragraph 7.3. I

7.4 Taking ofNecessarv Action. Subject to the terms and conditions fthis Agreement
and to applicable law, each of the parties to this Agreement will se all reasonable
effol1s promptly to take or cause to be taken all action and promptl to do or cause to
be done all things necessary, proper or advisable under ap licable laws to
consummate and make effective the transactions contemplated by this Agreement.
Without limiting the foregoing, each of the parties to this Agreem nt will, and will
cause each of its subsidiaries to, use reasonable effons to obt and make all

,; consents, approvals, assurances or filings of or with third parties d Governmental

Authorities necessary or, in the opinion of Entities, advisable for e consummation
of the transactions contemplated hereby. Each party will cooperate with the other in
good faith to help the other satisfy its obligations in this Paragraph .4.

ARllCLEVDI.

LIMITATIONS ON WARRANTIES AND REMEDIES; INDE~ICATION

8.1 Limitations: The representations of the Entities contained in thi Agreement are
exclusive and are in lieu of all other representations and WaITanties, express, implied
or statutory, including without limitation any representation or w with respect
to the Entities. To the maximum extent permitted by Law, the ntities and I'vis.
Selbak waive all provisions of the Minnesota Deceptive Trade Pract ces Act.

8.2 Survival: Time Limit for Claims. Each representation, w ty, covenant or
agreement made in this Agreement will survive the Closing until e expiration of
the relevant statute of limitations period. In addition, the definition set forth in this
Agreement shall survive the Closing to the same extent. No .hstanding the
foregoing, nothing contained herein shall be deemed to limit Ms. Sclbak's or the
Entities' right to assert a claim based on fraud in connection wit the transactions
contemplated hereby.

8.3 Indemnification by Ms. Selbak. From and after the Closing, Ms. elbak agrees to
indemnify, defend and hold harmless the Entities and their past, p esent and future
officers, directors, employees, consuhants and agents, jointly and s verally from and
against any losses and obligations relating to breach of any representations,
warranty, covenant or agreement of Ms. Selbak set forth in this Agr ement.

8.4 Indemnification by Entities: Limitations on LiabilitY. From and ~er the Closing,
the Entities agree to indemnify, defend and hold harn1less Ms. $elbak from and



against any losses and obligations relating to breach of ~y representations,
warranty, covenant or agreement of Entities set forth in this A~ment.

ARTICLE IX.

DEFAULT AND REMEDIES

Remedies. Upon failure of either party to comply v-ith this A ment by or after
the Closing Date, as it may be extended in accordance v-ith 's Agreement, the
other party will be entitled to pursue, exercise and enforce any and all remedies,
rights. powers and privileges available at law or in equity, inclu .g rescission in the
event of a material breach or falsity with regard to the representati ns and warranties
contained in Section 3.1.

9

9.2 .
Termination and Remedies after March 31. 1998. If no final se f ment agreement has been executed by March 31, 1998, the letter agreement. a ched hereto and

incorporated by reference as Exhibit 9.2, will be null and voi except that Ms.

Selbak shall retain all sums paid thereunder.

ARTICLE x.

MISCELLANEOUS

ConfidentialitY of Prourietar\' Infonnation. Subsequent to the execution of this
Agreement, neither the Entities nor any of their affiliates will fo themselves or on
behalf of any corporation, person, firm, parmership, associatio or other entity
(whether as an individual, agent, servant, employee, employer director, officer,
shareholder, investor, principal, consultant or in any other capaci ) disclose to any
person or entity any of the confidential infonnation, trade secr , data, methods,
systems, procedures, data baSes or software programs or applica .ons or processes
of, or utilized by, the Entities; provided that (after reasonable m asures have been
taken to maintain the confidentiality and after giving reasonable n rice to Ms. Selbak
specifying the infonnation involved and the manner and exten of the proposed
disclosure thereot) (i) any disclosw-e of such information may be de to the extent
required by applicable Law or judicial or regulatory process, (ii such information
may be used as evidence in or in connection with any pen g or threatened
litigation relating to this Agreement or any transaction contempla hereby, (ili) any
disclosure of such infonnation may be made to the extent that suc information is in
the public domain (other than by or through the Entities), and (iv any disclosure of
such information may be made to the extent required by y agreement or
agreements under which the Entities are bound or to which the Special Preferred
Stock or any of the assets of the Entities are subject.

10.

10.2 Public Anno!;!!],cements. Except as set forth in the following sent~ ce, the parties to
this Agreement agree that prior to making any public announce ent or statement
with respect to the transactions contemplated by this Agreement, e party desiring
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to make such public announcement or statement 'Will consult with e other part)' and
exercise reasonable efforts to (i) agree upon the text of a joint pub 'c aIUlouncement
or statement to be made by all of such parties or (ii) obtain app oval of the other
party to the text of a public announcement or statement to be made solely by Entities
or Ms. Selbak, as the case may be, Nothing contained in thi Section will be
construed to require either party to obtain approval of the other party to disclose
infonnation, or to submit any such disclosed information for re .ew by the other
party, with respect to any disclosure (i) required by applicable La or (ii) necessary
to comply mth disclosure requirements of any applicable stock exc ge.

Notices. Except as otherwise expressly provided in this Agreement, all
conunm1ications required or pennitted under this Agreement will e in writing and
any such comInm1ication or delivery will be deemed to have bee duly given and
received when actually delivered to the address set forth below f the party to be
notified personally (by a recognized commercial courier or deli ery service that
provides a receipt) or by telecopier (con:fim1ed in writing by a pe onal delivery as
set forth above), addressed as follows:

If to Entities:
14505 Minnetonka Dr.
MinnetClnka, MN 55345

With a copy to: Mahoney, Hagberg & Rice
A Professional Association
109 Bushaway Road
Wayzata, lvIN 55391

If to Ms. Selbak: Linda Marie
4505 Snowy
Naples, FL 3

With a copy to: Cass Weil, Esq.
Moss & Barnett,
A Professional Association
Suite 4800
90 South Seventh Street
Minneapolis, MN 55402

Any party may, by ViTitten notice so delivered to the other, chanke the address to
which delivery will thereafter be made. r

Incidental Exuenses. Ms. Selbak will bear and pay (i) all transfe
F r documentary taxes incident to the transfer of Preferred Stock to Ms. Selb (ii) all filing,

recording or registration fees for any assignment or conveyance de ivered under this

Agreement.
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AssurnDtion of Risk. Effective if and only if the Closing occurs, .Selbak shall
assume all risk of diminution in the value of the Preferred Stock d to a change in
the condition of the Assets or the business of the Entiti until Closing
(INCLUDING, WITHOUT LIMITATION, ANY SUCH D ON OR
CHANGE A n"RIBUT ABLE TO mE NEGLIGENCE OF mE EN11TIES OR
ANY SUBSillIARY), except to the extent any change of condition s attributable to
the willful misconduct or gross negligence of the Entities, their 0 cers, directors,
employees and agentS.

Entire AQ:reement This Agreement, including all schedules and e "bitS, embodies
the entire agreement between the parties with respect to the subje matter of this
Agreement (superseding all prior agreements, arrangementS, Wld rstandings and
solicitations of interest or offers related to the subject matter of this greement), and
,may be supplemented, altered, amended. modified or revoked writing only,
'signed by all of the parties to this Agreement The headings in thi Agreement are
for convenience only and will have no significance in the interpreta 'on of any term
or provision of this Agreement

Governin~ Law. This Agreement Vtill be governed and CODSttuedrd enforced in
accordance with the laws of the State of Minnesota, without gard to rules
concerning conflicts of laws.

Countemarts. This Agreement may be executed in any number of ~unterparts. and
each and every counterpart will be deemed for all purposes one a~ment

Waiver. Any of the tenns, provisions, covenants, representatio or conditions
contained in this Agreement may be waived only by a ViTitten .ent executed
by the party waiving compliance. The failure of any party at any .e or times to
require performance of any prqvision of this Agreement will in n manner affect
such party's right to enforce the same. No waiver by any party of y condition, or
of the breach of any term, provision, covenant or representation c ntained in this
Agreement, whether by conduct or otherwise, in anyone or more' ces, will be
deemed to be or construed as a further or continuing waiver of any s h condition or
breach or a waiver of any other condition or of the breach of yother term,
provision, covenant or representation.

BindinQ: Effect: Assi~ent. All the terms, provisions, covenants, representations
and conditions of this Agreement will be binding upon and inure t the benefit of
and be enforceable by the parties to this Agreement and their re tive successors
and assigns, except as modified by Section 2.2. This Agreement an the rights and
obligations hereunder will be assignable by the Entities to any affil ate without the
prior ~tten conscnt of Ms. Selbak.

10.11 

No Recordation. Ms. Selbak and the Entities expressly covenant1 d agree not to
record or place of record this Agreement or any copy or memorand thereof in any
real property records, except the Assignment of Proceeds.
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10.12 Time Pcriods. Timc is oftbe essence in the perfOrmaDCe oftbis A~'Cema1t

10.13 COnstnICtion. Each party hereby acknowledges aDd ~ such party bas
consuhcd legal coum:.! in connection with the negotiation of this Agreement to the
cxtctt such party deaned such ~taUon ~5MY. A .y, the parties
agree the rule of COatI'act constrUCtion to the effect that an ccmcnt YtiU be
construcd aaainst the ~ will have DO applicatjon in truction or
interprctation of this Agrccm~

IN wrrNF5S WHEREOF, ~ parties have caused this Agrecm~t to be cxccuted
by their duly authorized offic::rs as of tbc first date above written. I

MIN~T A HOME HEAL m ICARE, INC.

B y: ~~~l-j~..a ~ I

Its:" .I~/~i"~f>~; S-/~ ~~ T

CAREFREE LIVING OF AMERJCA
(BRAINERD), INc. I

: -"':f:~~~~ ~ - By:
Its: e:E'S r

CAREFREE UVlNG OF AMERJCA
(BURNSvn..LE), INC. I

By: /~~~tUc:1L- I
Its:'P~e~ I D-~~ 'f'" I

CAREFREE LIVING OF AMERfCA
(MINNETONKA), INC. I

By: y/~ ~ ~ L.."J I
Its:" 'p-c.~;~~ -t :
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C.w:l'Ra LIVt"l G or AMDU C
1(ST,a..oUD),INc.

SUMM.A MANAG"DIENr. INC.

By: r:':~~b~~ ~ I
I~:. -PUt'/~~~r I
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F~~, ~~'"

AMEND~
TO

SI:T11ZMENT A. C2EDa:NT
-I:TWJ:EN

THE: CABD'RD ENntu.s
AND

LINDA M. SELBAK

:.-/ N6#'E_f '" THIS AMENDMENT made: aoc1 eDtetui irm ~ the ~ ciIy 0' Q 1 =w eci the CI%me=

~ UDda M Sebk aDd Summa M... ~ ICDI--. ~:

RECIT ALS:

F1P,ST: E.adI d the ~ ~ u4 LiJxia M. Seit.k: ("' Seb1:") ~ ~ ~ on or
~ M8rd126, 1998 «(II: ..~~). Ed a1X18Mcd cum uIec1 == b.IC ~ .set forth in tht

~ ~ UD1ess the ~ aC8t1y r eqaiI. ~

SECOND : ~ the lamS of die AIT ~~ the ~ ~ ~ ~ ~ ~ Sc]bIk: ccnam
gJms of ~ o~ .~"'" ~.x. Jai<x1 aDd tmdcr =- cooci~aDS; \

nnRD: ~ tbeo =ms of the; ~ ~ was ~ =tam ngks1 1aJX1:t 10 1bc -p:-~
from ~ We of ~ aDd cx.bcn TiabIIiftcatDI dJe ~ ~:

FOOR.TH: !he c.drec ~tics ~ II) ~ Sebk emu = ~~ =:t.:SGft.:f~n ~~~
c-s t:2I.dd i1 r) m ~ ceruiD of die ~ EDEi1iC& c:an t.mow. in k Igr C PIe. .y $ll..m .000 M m
First Uuion Bmr.

m-rn: s~ ~~ mc-. ("'5ummz-) 0WDI11 ~ a ~Dtr~ ~ ~thc CarI:frcc EDtiIics
~ U w11liDI to ~ the: JXim8ry ~mh1y for c=uiD pa,~ 10 Sen.i: aDd .bet ~ additicmaJ
coDSidt;ntiou md ~; aad

SDCI1l: SdbIk is williDt to cmc:r DnO the ~ S~D~1J ~ that $dmk ~ cenain
~oW consi~ \

NOW, 'n-lER:EJ:ORE. 1a amIi~ d: ~ ImttmI ~ ccntaiDcd ~ the rcccip; aDd
~c:iCDcy of whidI, is ~ ~l~ tbc pzni~ ~ ~ ~ &I follows: \

1. Amen~ The ~ hezocu, hereby ~ and modify ~ ~~mcm.tExc(:JX aa Kt fanh in
this ..~r. ~ ~~ shall ~ in mn f~ aDd eBi 'tJIithout c:haDge or
D1(djFt~hon.

~rmDe11t aDd Delentton. 'D-= ~ EnbtiC$ a::bIOWic:d&t tbZ bzvc .ccj!'W"~ aDd
d.I_prDd all r'iIbt5 aM ~~C8 of the c...free ~ ImI:ks" 1be ~ !or
~ ~1-~ tt18ted to SclNk's cmpIoymcDt by 1M; ~ EIditi ad Yft8;nlCDaIC of
~- ~ tor Sdt.k. which au ~ ~ obi; prD. of the ~ ..to S~ ad.
~ tn the ~ aDd ~~ bcrd at ClosiD " Summa Iban ~ an ~-!'~1!:Qu of
d-= ~ Emmcs the A.- ~ ~ for thca ..~ tEl Sdbak' .
aDIX~ by 1!.: CcdrIC EDtitics aDd n\8~oce of ~ for which. IhII1 remain
~ ~ip,;...S oftbc ~~.

s~ Aer~.. Subjca 10 the tams aDd cxiI1ditions hcnC1f, a r1I..dft-:~ Sdmk SIan sip ~

ckjiYa' U) the ~ EAUacs the. ~ ~ ~ by F irt U moo ~ Dr iD ~

form ~~ to Sen.k.

1



p~..-~, I't...':':-

A&tiriNt21 Co~ ~ 10 ~ ~ ~ ~ bereo!, .~ an JX'a=
Scn.k. ~ ~ m aD of ~',~. ~ ~ .~ am. ¥aXln1S
r~T~ I'ftft"""" ~ &=ca1 is-!'"W. aad ~ aaIU ~~11y CXCh1J1...g
samna's im~ ID the C8piII1 ~ of' d)C: ~ Em:itjes ("' U~ to ~
~IA~ of all t4 Summa "~ ct"AipDCU m Sen.t. S~ b1 as at 0. cDxc d
OOIiDg ~ ~ipUaDI to *hOI«:S of aay ~aiD& g:g:ri;ry ~ iD ~ ~ will tx: in
ckf&alL ~~ 10 00£i;DI. my ~ m uy ~pI;»D ~ the bo ct'my IeCt:riIy ~
in S~ ~ man be ~ ev= « «fIII11 UIXkr ~ Sa%J"- ~ wmcu
1ha ac=JX as ~ <iJcl~ to ~s ~ 1bae ~ ~ .~ or p~ of
my at' ~~. So Iq as ., ~pIiaas raDaiD Qx: from to SeIbak \mC ~
Sdtlemcm ~ S~ shan -aase « .now ~ ~ a'C81.d ~ ~ mrcesu,
~g-. bena or ~ ap:mt.IaY of itS ..u ~ Sdt.k;', pior wcb will Dot ~
~~'!Xy wUhhdd. So DII -my ~ remm a {n)m Em:Itics cx" Smuma to
Sen.k 1mCkr die ~lemcD! AII~""': ~ for 0-;0.."-"'."" of of" PI";QlcQ SttX:k.
Sumua tbaD JItX CZI& or COUIem to w; 1-~'",:iU1 0( IDY ~ iD tbc: ~ = zuy
~ ~ wiIhom !be ;xi« wIiu= ~ of Sebk whi~ ~ tx: mlraJOaabiy
wtthhe1d.. Scmma shan fiM'wtth ~ ElICh ~DXzIIS aDd ~ ~. an ~ ~mt¥y
~ by Sdbak to ~, ~ aid ~ the ~ gramed her in Summa ~
srm~ ha=.

4:

bm.. ~ to the tmDS aDd ~~ ~ at Oag S1m2mI deliver to Selbak In
to,;.:- WI ~ ~ ~ JX'OXY, 8i PIbDI Scn.k. u ~. U) Vdt the of captal ~ of the
~ EnU1ies owucd of recmd b,' SaUImI ~1c1y for b ~ w~ 1bc CarCI=
EDdti. Board ofDilcton ~ ~~ amcas CO caUIe die -Sdmk. ~ tbc
seulemem A..~ which IR ~d 85 of tbc c8ac m ~ ~ dir=OD to tX; ~
~ at my amc rwcmy (20) days foUowinI r=p by at' wnUCli DOUce (by
f.aI;:Simil, U) 51DXmD" kp1 ccxmJd) of an eYcnl ar ckf8Dh mxa the Ap=m=r ax1
1bc fai1\ft to aft SIx:h ~I"'J'ts aDdcz' Ach. SG;t...~ ~¥-~ ne Proxy, all riP1I
~ aDd an riIb1I of Sdbak 10 J8Yments f!tXD the Calm. EDIiti aDckr the Sctd~
~~ shan be subject ~ ~ ~ GM1 ~wDi or lbc: ..aIx1 ~_"T1
AIr ~ ~ ~ Sen.k IDd F irIt U DiaD NatiODaJ Bw. ex CQJS cd aD « 8at tbe ~ dm= IS
this Asreemcm. Tbe PI=, to be; ~ w Stbk; ~ ~ 1I8s ~ sbaU be in
~1y d)c ftIrm. Irt-="Ht hcIeIO As Exbiat B. AD ridJU UD8' Ibis IhaU ~ apoD.
..-,~ of all ~ -ScD:8k. aDkr Ibe: ~ AIr-~ ~ lad in the ev=1 th-. I
~ apiD ~ ~ IDCh ~ AI1ecm= ~r W1me to maD ~ pIYmena in
'Which eVeIZ1 tile ~ ri~ may apm be UD1jz8d ~ Ume. to ~ tD AIch ~

5.

P3YmeDt of A%o:.,,-..~' Fees. Summa sbaD p8y to Sdbak,', ~"-i all aDd ~ incurrcd in
co~~ ~ tbe Pir:-. umoc rcfm8DCC in tbt am~ of $10,000 ~ to
~ Tb1s ~ ~ ~ shJll a1Ver an of Sen.k '. IUDmey , s aDd ~ ~

~ the d:II:ec of a~ ScJ18k'. ~ sb.n ~ m~ an ~
~Jmcuu. AftcrOosin(. ~ sbalJ J8Ym Sen.k.'. """-"";;;' an ..~~-'lfeCI ~
CDAS ~~y 'UlIJircd ~ comp6de 1X Fiat. umoa ~~~ In ~ .SamIm ~ ~ r-Y
all ~ mo.med by Sd~ ~ !e8<l'noaWc momey'l f.a, m .SdbIk', riII:s
uDJ»r me ~\ A&J~ d1i£ AmcId r ~ 1bc ~

6.

ALk!itionaJ PwYm:Irt. s~ 10 tbc: tams 8Dd ~bODs hereof. at$ SImDDa shall r-Y
SdbIi: $75.~ ..~ J»:J~ 10 ~ ~ to ~ FW .Bak: wid! the
~eDIS ~ by FifSt UDi~ BaD&: to g~ ita ft t-i"1 ~ 1bc EDbUcs.

8 OosinL ~ au tae pace by ~"'~-:c of fXlimiJ~ ~ ~cd by ~~..-4i-
ck:b'ftry by O\'O'D~ m&J1 of the oriiiDa1I) CD or ~ November 2, 1998. I

2.
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~ NO( To Sue. s~ It) ~ 1c= ~ ~~ ~ ~00CDi the ~
E8Cba ad ~ man ~ IDd dc::b\'a' ~ N ~ T 0 s. d8e s) !Dr any clamJ or
~ of ~.umg ~ of mr ~ pior ~ the ~~

9.

I)iJmjr.uJ With PreiacDce. ~ to the ~ ad ~ODS ~ ~ 0csiJ\g Sc1i8k a1 tiI: ~ EIdiDa.1bD deliYa' .mdUI1 Di I W ith ~ m CD with aD I\IItS by

Selt.k ~ the c.m~ Emiacs IDd S~

10.

Nori~ ~ at ~ ~s, ~ ill WI Agrcx:mczl1. an ~or» l=laDcd
OJ: ~= DDIkr thiI ~~ win ~ m ~ aDd. my 8-=h on or trJiv~
wiD be ~ tc ~ beeD tiy Pv= at ~ when acaaaDy to fbe ~ set
forth below of the p.rty to ~ ~ ~ (by .~ co .~er or ckhvcy
scn'1C8 tmr. ~ .~ « by ~ (t'nftfi ~ iD. writin& by IIeIJODa1 ~ Va')' .~
forIh ~). ~ IS follows:

11

It to Emities: 14505 Mi_nfth Dr.
Mizmctoob. MN 5534S

~,~.tRja
A ~mIa1 ~~1tiOQ
109 B~~.y Road
W8YZal. MN 55391

With.~m:

If 10 Ms. Sdi:8k: 1.iU Marie Sd1*.
.»5 SMWy E pc Court
NIPics. FL 34119

With a copy U): Call W cil. ~
~1:Bamett,
APJvfes5iODal A.sod~OD
Suite 4100
90 ScxJ1h SeY=th Su=
~~~ MN '5402

AD)' J*tY may, by ~ DOCiec ~ ~ to the otha; ~ the ~ to .,hicb cklivery
.-in tbereaftd' be m8cX. I

u. Entire A.Er-~~ Tms A,recm=. m~ aD ~l~ IZx1 cxmm ~a tbc ~
8gI~ ~~ the lJmtieJ wish ~ II) the ~ ~ (J[ tbis (~
all JZior ~..n_.'r~. I..~..W.-.;,. ~~ IIx1 so1icitltiou of' ~ affm rdatcd. to
t1¥: aqecr ~ of this AI&-~~), m1 may be ~~ ~ 1W4~ ~ or
i.:-y~ by ~ oDiy, Ii;Ded by aD of Iht JWfties kI tmI Ap-..w-~ Thc '-Ififtcs iD 1hi.
~~ Ire for ~~ oaIy aDd will ~ ~ ~ as. die .'00 ct 8DY ICm
or ~on of th3$ 4~

~ UW. TbiI ~ will ~ ZOVerDed cd CODIUued azx1m ~ in ~ wiIh
the m... of the Stae of M'=-"==':'- ~ ~ Rs;ld to rgJca ~~ ~ of Izws.

14. c~. T1DI ~ ~ rr.y be CX%CUtcd in my DJmItcr of ~"1s. md e8/:h ~every ~ will ~ dccm~ for aU ~~ ~ ~ I. -.

IS W Uve-f. Azry of the ttr=, ~ ~ ~QDS m'=t:" " coataiDcd iD tbiI

~ ~~t may be waived ooty be a 'WTG.CD m.stnDDeIZ1 ~~ ~ f8ltY ~
compli.lDce. !be fail~ of 8DY F-rtY 81] my lime m' DmcIIO ~ of azxr ~



P.:-..%.~'" ~.I.--4r~~

at this AIr ~ 'Wi11 .~ ~ 8&c:t .a J8tJ" n.- ~ *: ~ .J';o ~ by
.,. r-It'1 of 'as' ~:~ m' «tbe ~ « lay ccrm, ~ ~ "--t-C8:D1ai=
=;~~ m 181 ~-1Iar. w~ b1 ~ « ~~ia::, m lay or ~ ~-:=_-=. ~
~ G8=xd tD ~« a8a18i u. bk« ~ ..,.i ;., waiyu of 8Y ~~~« tnac:h «
., ,.. y. ::-::~~-= « ~ * ~ do 8If1 «1c: ~ ~ «
J.;p.-cc =- ~ :

BiM:i-~ ~ A8i-- AD tbe tam&, ~ W-T~~ ~ aDd amdiIims
of di1s Ae;-~ will ~ bDdiaC ~ -~ ~ -ba8cfI1 t4 1x: =fOlce3blc by the
J8Iia ~ G8s A&O~ md 1Mr ~~'Iyc .-~-~C.~~-:-:C --~ ..JDcxtif1ed ~
ScaiaD 2.2. nts A&I~ IUd b nata -~;pjI:Iet wiD be .m~e boI tho
ED1iDe11D my ~~~ ~ * JXi'CX"9ni1Zm ~ otMs. Scbk.

16.

17. T ~ ~ T ~ is ci tM ~ iD dac Jab ~ of 1hit A".mfzst.

11. C4m- ~ ~ Each JSftY ~ ~ 1cd&ca IDd ~ -.a has ~ Ie pi
, ~ ill, :-: ~ --wUh * acpi8icm ~ ~ AIr ~ 10 dIc: .c f8ltY _mcd ~
.~~~~;;-i. ~,Ibe~.".1berule~ ~D~tbe

eftIC t18t m ~ -~ will t. ~~ ~ ~ ~ ~ 'IriD. DO Wi c;2tjcm m the
aJaJmx2i~ or ~.~~ o! tbiI 4.--0;.

IN WrINI:SS WHDELJf, Ibc ~ Uve caused Ibis Aar~ ~ .--",-:-~ by tbdr 0J1y
~ aft]cas IS of the firIt ~ ~ -aGeD.

-:-: <:~~- r JJfI;.UOME HEAL1B INc.

By:
m: #-- e;I.lD~

CARD'RI.E UVJNG OF AMEU~
<B:R.A.INEB:D),INc. I

By: , ~~~ \
Irs;

CARD'KI:I; LIVING OF A.M:I.aIQ
(BURN~ IN c. \

By: .,I/~,-, ~ ~ \
1&1:' ';~~? \

CA.RDRU; UVJN GO, AMI.:IIcAI
~ NEro SA), IN c. \

By; ,~~ I
1m:
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DI~TRICT COURTSTATE OF MINNESOTA

FOURTH JUDI<j;IAL DISTRICTCOUNTY OF HENNEPIN

CASE tYPE: Contract

Linda M. Setbak,
COURT FILE NO.

Plaintiff,

CONFESSION OF J~DGMENTv

Minnesota Home Health Care, Inc., a
Minnesota corporation: Carefree living of
America (Brainerd). Inc.: Carefree Living
of America (Minnetonka), Inc.; Carefree
Living at America (6urnsville), Inc;
Carefree Living of America (St. Cloud),
Inc.; all Delaware corporations,

Defendants.

This Confession of Judgment IS entered into by and between.

Linda M. Selbak C'Selbak"), Plaintiff in the above.captioned fatter.

Minnesota Home Health Care, Inc" a Minnesota col'POratiory: Carefree2

Living of America (Brainerd), Inc.; Carefree Living of ~-nerica (Minnetonkf>' Inc.;

Carefree Living ~f America (BUrnSV'118>-, Inc.: C~refree Living of America (~t~CIOUd),

Inc.; all Delaware corporations, Defendants in the above.captloned aCtio1

RECIT AI-S

FIRST: Seloak commences the captioned action to recover JudgmFnt agaInst

the Defendants on :account of arllounts owed to ner pursuant to that certa~n Settlement

Agreement between and among the par1ies, dated Marcn~, 1998 in ~he amount of

"'81 'I~
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$3,837,600. A copy of the Settlement Agreement is annexed hereto and IrCorporatea

herein by reference

SECOND: There is now due and owing on account of the Set1lem~nt Agreement

the following amount which shall hereinafter be referred to as the 0' Judgmtnt Debt":

$3,837,600.

THIRD: Defendants acknowledge and agree that the Judgment O,bt is

immediately due and payable in full, without offset, deduction, counterclaif or defense

of any kind whatsoever.

FOURTH: The Settlement Agreement settled litigation between th, parties in

wo cases that were pending in the United States District Court for the Di~rict of

Minnesota styled as Minnesota Home Health Care, et at v. Linda Marie s,lbak, Court

File No. 97-902 PAM/JGL and Court File No 4-96-1239, which actions h~ve been

dismissed pursuant thereto

FIFTH: The parties wish to resolve this matter without further litig~ion.

NOW. THEREFORE, in consideration of the premises and for oth~r good and

valuable conside-ration. the receipt of which is-hereby acknowledged. the ~-arties agree

as follows

Recitals. The foregoing recitals are true and correct and art hereby made1

a part of this Agreement.

Confession of Judament. Defendants and each of tnem h,rebY confess2

judgment to the full amount of the Judgment Debt and agree that in the ~vent of any

217~a\'12



default by Defendants in the performance of any obligation imposed uppn Defendants

under any provision of this Confession of Judgment, or in the event tha~ the Defendants

fail to pay the amounts due to Selbak or perform or fail to perform any qther obligation

in violation of the terms of the Settlement Agreement.

Selbak may. at her sole option. docket judgment a~ainst any or alla

of the Defendants for the full amount of the Judgment Debt, plus! costs and

reasonable attorneys' fees, min!d.§ any amounts actually paid putuant to the

se~lement Agreement, which judgment may be docketed by affi~avit, ex parle,

in such jurisdiction as Selbak may deem advisable;

Interest shall accrue on the Judgment Debt at the ~tatutory rateb.

from the date of docketing such judgment;

In addition to any remedies provided herein, Selba~ may exercisec.

any other remedies available to her at law or equity including reqission of the

Settlement Agreement pursuant to paragraph 9.1 of the Settlem~nt Agreement;

Any expenses incurred by Selbak in connection wi1h the exercisingd

of her rights herein shall be added to the Judgment Debt;

Selbak shall give Defendants notice of default bef9re exercisinge

any right hereunder, which notice shall provide the Defendants ryinety (90) days

from the effective date of the notice to cure the default specified

Dismissal of Action. etc. Upon full and prompt performanpe of3.

Defendants' obligations under this Confession of Judgment, including ~ayment of all

3171811/2
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amounts under the teTTT1s of 1t1e Settlement Agreement, Selbal< shall, upqn the written

request of Defendants:

a. Dismiss the captioned action, witl1 prejudice and on t~e merits

Cancel and return all instruments evidencing the Deb~b.

4 ~ Any notice required or contemplated hereunder Sha~1 be in writing

and shall be effective if it is served or delivered in conformance with para~raph 10.3 of

the Settlement Agreement

MINNESOTA HOME HEALTH CJt.RE. INC,

Dated: ~;,~ ~/Th .1998 B

CAREFREE LIVING OF AMERICA (MINNETO~KA), INC

CAREFREE ~IVING OF AMERICA (ST. CLOU~"): INC.

\r"""""~ ~tt:B yJ.::::::- ~--+-

CAREFREE LIVING OF AMERICA (BURNSVIL.~E), INC.

Dated:)'!'!;!"), ~7rt\ .1998 By.

4'7'8'1/2
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CAREFREE LIVING OF At..,1ERICA (BRAIN$C). INC.

MOSS & BARNElT
A Professional Association

Cass S Weil #115228
Attorneys for Plaintiff
4800 Norwest Center
90 South Seventh Street
Minneapolis MN 55402-4129
Telephone: (612) 347-0300
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STATE OF MINNESOTA DIS~RICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIfA.L DISTRICT

Linda M. Selbak.

COURT FILE NO
Plaintiff,

VERI FICA TJON OF dONFESSION
OF JUDGMENT I

v

Minnesota Home Health Care, Inc. a
Minnesota Corporation; Carefree Living of

Ameriqa (Brainerd), Inc.; Carefree Living
of America (Minnetonka),lnc.; Carefree
Living of America (Burnsville), Inc.;
Carefree Living of America (St. Cloud),
Inc.; all Delaware corporations,

Defendant.

STATE OF MINNESOTA
) 55

COUNTY OF HENNEPIN)

Vern G. Zeller, III, being first duly sworn on oath deposes ard states that

he is the Vice ~resident of Minnesota Ho~e Health Care, Inc., Dete~ant in the

captioned action, that he has read the foregoing Confession of Jud~ment, knows

the contents thereof, and that the foregoing Confession of Judgm~nt is true and

correct to his own knowledge and belief.

v

Subscribed and sworn to before me
-:- --I

~~i~, ~ay of ~arch, 1998.

Notary ~(jbfic



STATE OF MINNESOTA DISTRICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

Linda M. Selbak,

COURT FILE NO
Plaintiff,

VERIFICATION OF CONFESSION
OF JUDGMENT

v.

Minnesota Home Health Care, Inc. a
Minnesota Corporation; Carefree Living of
Ameriqa (Brainerd), Inc.; Carefree Living
of America (Minnetonka),lnc.; Carefree
Living of America (Burnsville), Inc.;
Carefree Living _of America (St. Cloud),
Inc.; all Delaware corporations,

Defendant.

STATE, OF MINNESOTA
) 55

COUNTY OF HENNEPIN

Vern G. Zeller, III, being first duly sworn on oath deposes and states that

he is the Vice P!esident of Carefree Living Q.f America (Brainerd), Inc"..Qefendant

in the captioned action, that he has read the foregoing Confession of Judgment,

knows the contents thereof, and that the foregoing Confession of Judgment is

true and correct to his own knowledge and beoef.

Subscr:ibed and sworn to before me
This _f:~ (jay of March, 1998'.

/"": /

.~ ~ .&.a_&_..A.-.A a a.a a.a.a.a ...&." .

~ .":..' -Co:"':;,; '1()~:VR~_~, ~~'~:~~OT,1 1~...".' ,



STATE OF MINNESOTA DISTRICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

Linda M. Selbak,
COURT FILE NO.

Plaintiff,

VERIFICATION OF CONFESSION
OF JUDGMENT

v.

Minnesota Home Health Care, Inc. a
Minnesota Corporation; Carefree Living of
America (Brainerd), Inc.; Carefree Living
of America (Minnetonka),lnc.; Carefree
Living of America (Burnsville), Inc.;
Carefree Living of America (St. Cloud),
Inc.; all Delaware corporations,

Defendant.

STATE OF MINNESOTA)
) 55

COUNTY OF HENNEPIN)

Vern G. Zeller, III, being first duly sworn on oath deposes and states that

he is the Vice President of Carefree _Living of America (Burn.:.ville) , Inc.

Defendant in the captioned action, that he has read the foregoing Confession of

Judgment, knows the contents thereof, and that the foregoing Confession of

Judgment is true and correct to his own knowledge a~d belief.
, ~' ""

Vern G. Zeller, III'

.~w'.&~&.&.&~~'.~~1\oWWIM-' 8

~ '~~~' ~ "i MARK W PEERY

I~~~~." ;;:i 1,. .~. ~OTARY PUBLIC. MINNESOTA

~ ~, ~yCQ~ffi'~S'~":I~lltSnr, JI 2000
.v i~.V\.\"""'\'u" .."",,""""-'WII8



STATE OF MINNESOTA DISTRICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

Linda M. Se!bak
COURT FILE NO.

Plaintiff,

VERIFICATION OF CONFESSION
OF JUDGMENT

v.

Minnesota Home Health Care, Inc. a
Minnesota Corporation; Carefree Living of
America .(Brainerd), Inc.; Carefree Living
of America (Minnetonka),lnc.; Carefree
Living of America (Burnsville). Inc.;
Carefree Living of America (St. Cloud),
Inc.; all Delaware corporations,

Defendant.

STATE OF MINNESOTA }
55

COUNTY OF HENNEPIN)

Vern G. Zeller, III, being first duly sworn on oath deposes and states that

he is the Vice President of Carefr.se Li~ing of America (Minnet°9-ka), Inc.,

Defendant in the captioned action, that he has read the foregoing Confession of

Judgment, knows the contents thereof, and that the foregoing Confession of

Subscribed and sworn to before me
This -~lif: day of March. 1998.

'1./ ) .,
/

Notary- PtbliC .

/~-Y~ M~ ~ .
MARKW. PEERY



DISTRICT COURT
STATE OF MINNESOTA

FOURTH JUDICIAL DISTRICT
COUNTY OF HENNEPIN

Linda M. Selbak, COURT FILE NO

Plaintiff,

VERIFICATION OF CONFESSION

OF JUDGMENTv

Minnesota Home Health Care, Inc. a
Minnesota Corporation; Carefree Living of

America~(Brainerd), Inc.; Carefree Living
of America (Minnetonka),lnc.; Carefree
Living of America (Burnsville) , Inc.;
Carefree Living 9f America (St. Cloud),

Inc.; all Delaware corporations.

Defendant

STATE OF MINNESOTA
55

COUNTY OF HENNEPIN

Cloud), Inc.,

subscriE~d pnd sworn to before me
This#da~ofMarchl 1998.

,,';'~"A'.~"Am

I
~c ( '.' ' ARK " -,E~

RY<,;" :..,:-, "" vJ..t:
"~,.~,,

~ (,:~..~~~~{iJ NOTARY PUBlIC.MINNESOTA
~ ~.:1'"E7 U. (;ommlSSlon EIOlr" Jan 31 2000 ~
.~~~.
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MOSS & BARNETT
A Professional Association

4800 Norwest Center
90 South Seventh Street

Minneapolis, Minnesota 55402-4129
Telephone (612) 347-0300 Facsimile (612) 339-6686

FACSIMILE TRANSMITTAL LETTER

This transmittal consistS of 19 pages including this cover letter.

Original Will Not Follow by Mail

DATE: October 11,2004 FILENO.: 99999.4

TO: Ralph Mitchell, Esq. FROM: Cass S. Weil

CO!vfPANY: DIRECT DIAL NO.: (612) 347-0327

FACSIMILE NUMBER: 612/338-6651

TELEPHONE NUMBER: 612/338-5815

-

COIvIMENTS:

Attached is the Subordination Agreement you requested by Supoena served upon me
today at 2:15 PM. I presume that this satisfies fue demands of the Supoena. I am not
planning on appearing at your office tomorrow morning.

Cass S. Weil

cc: Brian Leonard, Esq. via fax (612) 332-2740( w/encl.)

The information contained in this facsimile message is privileged and is intended ol1ly for me use of the
individual/entit)' named. Any wssemination of this communication by anyone besides the intended recipient is
strictly prohibited. If you have received this communication in error, please notify us immediately by teJepbone
and retum the original message to us by mail at the above address. Thank you.

318600...2
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LINDAS.BLBAK.

-a.n.d-

F1RST UNION NAnONAL BANK

STJ80RPJNATION AND
S:T ANDSTJLL ACREEME:!\7

_,1998Dated: OCtOber

~~y 1.;&8InDS.~
,m-6!~ M"-'
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SJ]BORDIN"A!ION AND ST ANDST1LJ..AGR.E:EME~T '

'tHIS SUBOa:D~AT10N ~ S!ANDSnLL AGREEMEN1' made as of the
day of ~ob~. 1995 by LD'lrDA SELBAK (The "SUbOfdiria.t~ Jn~ Ho1dcrj and"F"iiS T
UNION NATIONAL BANK. a DBIional ~g association. hiving om office aI One First
Union Ccnter TW-8. Cbm:1ott~ Nonb Carolina 28288 (the ":sank").

.¥l!I:H~s.SgIH:
" WHEREAS, thc Subortl.iDAte Intere!Y Holder now owns. and holds an mter=1 in proceeds

from the sale of the usets of I:~ LiVing of An'lerica (St. 'Cloud) InC'1 Carefree livjng of
America (Brainerd) lXlc., &1d Carefr~ Living of Amrncl. (B1.anS'\'ille) Inc') each DelaWHre
CtJrporatioM (individu:...lly and colJ=t1vcly, 'the. "Borrowcx'j, together with other int~e~ts
punUaD.t to tbe tcrms of a sctt]e:rnent agrecnleat da1cd on or a:bout March 26," 1998 as amCllded by
Amendment to Settlem~lt Agrc=CttI=nt dated. as of --' 1998 (coUecnvely I The .'S~U1e11X:nt
Agrecmerlt'1 as m.odified 'by the tenns of this agree.rnI:1:l~ which Settlclnmt AgrCelnent is by &ad
arnoJ1g SUlmna. MaTlagemt'nt. Inc., Mi-nn~sota. Romc Health Carc. ~;", Carcfree Living of
America {MitmeT!)aka}, Inc., C:uefrec Livi1;18 of Amolica. (BmasvUlc), Inc., Carefr~ Living of
America (St. Cloud») Inc., Carcttcc: LiTii.Tl.g of America (Brainerd), mc. and the SuoordiDate
1rJterest Holdcr, which agreemE~t is a113cbed hereto as Exbibir A (col1eccivcly. the .Su'bordiDate
Intere~.'). --

WHE~AS, the ':SOIIQ1wer is about to barrow the a.ggregarc principal 3um of belween
$1 1,500,000 ~d $11,600,000 from ~e Bank (collecrivcLy, the "Loan") a!ld with rc:sp~ thereto,
is about to aoc;:ute mld deliy~ 'to toe Bank one or MOte notes (collectivcly. the '.Sup='iOT Note")
in sucn aggregate principal sum and one or more Dlortgages or deed.s of !N$t, as applice.ble
(coIlectiveJy, the "Superior Mclrt~aie"). ~\U'ing the Supaior Note. w'hich Superior Mortg~e
will enc~er each of the ~mi,es IIlote paniculnrly descnD~ 1U ~oit B annexed nereto
(con~vely, rJ1e "'Premises"), togetl1m with all 1mptoYements thereon (eollcctivdy> the
"Mortg3.ged hoperLyj; ar.d

VIliEREAS. th~ Bank is wwilling to make thc oCoressid Loan unless: (a) t11C
Subordinate Interest is gU~roiniat=:d [0 tb~ Superior Mongage in me maDDer hadnaftu s=t fcnb;
and ('0) the rights of the Subcrdinate lntcest Ho1der lDlcer the S e!t1ement AgreemcDt and/or
orhawise are. ir1long other things, limir.cd socI'I. that (i) the Subordinate IJ,ter~~ Hold=" c~ take
no action e.gajIlst th~ Bom>wcr or {:he Mon.gag~ Property while th~ S~periQr Mortgage remam.,
~~id, and (ii) the Subordmate Tnte.rest HoIder CS]1 t4ke no aerions to delay refiDance,
fo~closure or collection of the Snpcrio! Mortgage.

WH.E.:RBAS, thc BD aT1d tht Su1x1rdinatc Interest Holder havs agreed that, the
Subord~ate IDl:ct"t p'.ll5uant to the Settlement Agreement and/or oth~se is fA) be subordiIl8,tod
$uch thaI. atnong other Things, :It will provide limited rlghrs to the Subo%dmate IlItI:res1 Holda
against th~ Borrower Q.nd the Mortgaged Property UhtiI su.l;b timc &3 the; BoD:ower owns the
MOrtga~ Propcny ueo and clc:ar of the Supcrior Mor1g8.g~ and the L~an bag becll rcpaid.

~
~1:~r?~5.s
e23J.(J14MI<"

~
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NOW .i~FORE. in c~~rQtiOIl or tho mutUal pr=ses contain~ herein and other
good and valuab1e co~idera.rlOT1, the receipt aJ:1d sufficiency ~ bcre:by eckn~wledged. the
Subordinar,e lnte:re.st Holder and the Bank berCby agree 8.! follows:

1. C~pita.lized word! W1d phnse3 used but :DOt oth~-is~ defincd haM shall have
The respective meaDings ~igned below:

"Bankrut>tcv c~" shall mea.'rl Title 11 of rh~ United Stat=s Code (ll U.S.C. Se~. 101 el
seq.), as ame1ided :D'om 'lime to time, and ~y $~or s~te or l'Ule promulgated p~
th~o- .

"Enforcement Action" &1.1.11 mcan the OOmJnetlCOnlCDt or, .COl1tinuati.Otl of tb~ ex~ of
any ~edie& against tb~ Borro"/Ct 8:Dd/or The Mortgag~ Property ;ncludin;. ~'itbO\lt 1imitatjoa,
thc COmmC'l1CeL'nent or ~a!ion ot 84" titigatian or ~~d'ing (ir1clud1Tlg ~Y ~1osurc
pl1)CeediDg), (he exacixc of any powcr of s~e, the sale by adycrti$em~ the ~akiD.s of a deed or
assignment in lieu of foreclosure, the obtaining of a receiver gt 'fh~ t~ or any other
enforcement actiou agaiIlSt. or t'he tWg of possession or contt"ol of, thc BolTOwcr or any of the
~agai Propeny. but specifically excludes (a) ~UOBts, and dcman.~ made upon the
BOm;)Vfef by doLivory of notict;s to the Borrowcr md. Ehe ~ 'by the Subor~ fntcre5t Hold«
of any defauh by rb.e Borrower under the Sllpcnor t.o3.ll DOc.umO1~ a$ provided in .pa:ragraph 7
hereof, (0) aa~~on or cnforccm~t of al\Y right of the Subordiaa.te Interest Holder to ~ve
po.ymet'1t O'OIt1 :prcx:ecds of a. f9J:ecctoSUI~ sale of any proPcl'ry 1ncide~t to foreclosure of'tbe Uc;us
or socurit)' interests of the St~::rior Loan DOI;U.IJ1.ents which m.y ~e5n aftcr ps.)rma11t of ~ostt
QIJd e%pen.ses of such forecll)s~c: and psymertt and aarisfactiOh in 1\111 or we Superior
IMebtedness. and (c) the filing of claims in any Insolyency Proce.~g concerning the BoEIOwa
~ may be required to protec1: and prcscrve the right of the Su"bOT~e Inte~11 Holder to
partitipa1c iIJ ~eb Insolvency Ptooe~;ng ai aoedjtcr and to parti;:;patC i)1 distnourions of aSsets
oftbe Borrow~ in said Insolvency Proceeding with resp~ to thc Su.DordUtate b1dcbt:dD~s e.fteT
payment Ula satisfaction in f\1U of the Superior Indebtcdn~~ but subject in aU respectS to
pangr-ap1111(c.) hereof aDd to the rights of the Bank llTlder aIid as pro'llided in this Agreement
;rid without iD any way impairing or affectillS the right of t~ Bank 10 r~uire pcrfo:mm~ ~d
ObS\:rvSI1CC by tbc: Subordinate Jutcrest Hold« of or the obligations of the S-ubotdinate Interest
Holder to pcnoml i:ld observe the COVeD.3nts, UDdertakIDgs and agreetnOD-t5 of the: Subordinate
I4te.re~ Holdcr under: and 3B F,ovided in 'tilis ~emCJ,t-

.'~~enscs" sh:aJt mean the aggregate amount paid by th~ BorrOwer dtLring eaeh month iu
a>nnection ,...;(b the MongBge:d Propetty for (i) princip~ intcrest and OtD" l}Ilounrs payable
pursuant ~ the Su.~or ~" Docum:nu, CD) gc~ral maimeJ;W3ce, repairs and ~placancnts.
(ill) rcquif~ re,er\'CS and expenditUJ~ for capital im~IOvetnentl and tenant i%npIOVemcnts. (jv)
praniums for imurancc. (v) cbMges (inc1udiD,g appli~b~c taxa)" for electricity, fuel oil and
other un-lines (vi) rcal estate taxes, as&CSSIneJltS. weta cbargcs and ~ewcr ~c.ts. ("\Iii) maDa::ernent
fc~. and. (viii) 1e.asing CO~:sioni.

.'Gro9S Income" shall me3n the aggregaie of All income r~v~d 'by BQttowCt' in ~s:pc~
of the MClttgaged Property d1:riug each month othet'lbAn (i) prot:eod$ .from the ro:Snmcing oftt'18
Superior Mortgage, (n) insurance p1'~ (except for tbe proceeds of bllSiL.ess ~m1ption or
Tent loss insuraucc) 10 tbe ~t used to re~tcrc the Mongaged PfOpetty. (ill) tat\ln.d& of

3
~YI,"~:15.5
S"'...3.3-6'. MK3
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insU1'8lJCC prcmiums. Ov) ~ deposits (~l tD tbe !Xtent such sums ~ applied hy thc
:Son"Ower to the paymeD\ of ac.y rcnt Or addia.oD,a} rent dye under any l~e of th~ Mongaged
Property), BllQ (v) Bdditi.on.aJ rcnts and pass-throughs 8uch B.S tUes, BIld insurance prm1iums 10
r:he ~ent (x) p3.yable under my lease. (y) ~sed to :pay for s1lch items, and .(~) 'DOt inc1uded in
Expe:nsos.

'~sc1vene.i Proeeoji~" sk1all mcan my proceeding unda the' Bankruptcy Code. or any
State b:JrJkrup~y, Wol1/e~~ or similar Law or ilnY other insolvCIlCY, liquiQayjon, reorgan~~
or otbcr sim\~ proc~c4j!l.g conc=ming the Borrower, any actjon for the dissolution of the
BottOwer, any ptOCeewDg (judioilLl or oth,rwise) COD~erning the application oftbe B3sds ofmc
Borrower, for the bcnefir of its ~tors, lhc sppom=cnt of OT an}- proc~di~ ~1')g the
appointMent of a trustee, ~~iver or other simjlQr cu$tOdiaIt for a,U: or acy $ubstantial part of the
assets of the Bottow=- or cy othcr actiO!! co~g the a4justment of th.c dehts of the
Borrower, tb~ ccssatioa. of business by the Borrower. except following a. sale, tl"Mtsfer or other
disposition of 811 or substantially alJ of the assets of !he Borrower in a. tl'anSaC1ion peImitted
'Lmder the Supcrior Loan Docum~s-

"N~!--.Excess Ca3"h :F1o~' shall mean the amount by 'Which Gross Inccl'D.C in wch monrh
ex~ ExpCDses in such month.

"Subordi1lal~ !JIdeb~I:" shall mean, co~tive1y J all of 'th= indcb~~$, liabilities
and cblisations oillie BcIIQwet plaauant to tbe Settiemcnt ~emart anac.hed hCTero as Exhibit
A. arid all amounts due or th&t become due from tJ)e :Borrower under thc Settlcme:2.t AgreemGO.t

"S~erior Indcbt~~!" ,ball mean, ~<)Ue~tivdy, all of tho indebtQC.iS~ liabilities ~
cbligatioDs of~ Bonow~ md~nced by the Superior Note, md al1 amounts due or tMt become
due pU!Su.mr to the Superior Loa:n DQc~u.

"SODmor Loan D(X~£!~.' shall m~ the Superior NO't~ the Supsrior Monsagc and all
docu~ts executed m connecrion W8fewith.

2. The Subordinate :Interest and all of The inde'b1.ednc$s evjd=a~ thereby is b=-eby.
and shall continuc to b~ subject and subordinate in priority ?oDd paymcnc to th~ Ii=. of the
Supcri~ M0.'ttg8ge md tc all ,~dvanc.es und~ the Superior Monga.ge without regard to the
applica1icn of ~h advm~ and to all iutel'est and 131 at1lor 5Ums.d\i.e or to b~:me duc under
tbe Superior Mongage, s.nd the uo~ sccured tbercby. and to all of the tCI1~s,. ccvcnants and
~ditions of the Superior Mc1'tga,g~ and to a.ny eX1C1Jsious,." ~sti~ .tnOdificaIi~
aEne1dmefl.tS. rencwal5. rcnr.omA::ing, rcpJ..c=mmis and consolidations thereof including. wiIboUt
limjtatiOD, any (a.) cha.ugc to r.he tem\ the:eof(b) i'!)~ or "decreasa "Ctb.c stated ptincipaJ
amount oithe Supcrior Mortgag,e. or (c) c.b~e to th~ 5tate~ interest me thCtcof.

Exccpt a& sp~iuca.Oy providod in Jl8.rugrapbs 5(b) and.6 h~f. no pa.ymen! shall be
made by the Bono~r.r for or on acCDlUlt of the SubordinB.te Ind~btednes,. ~d thc Subordinate
~t Holder sball not take or tcc;eive ft'om the BorTOWC;(". ~t1y or indir~'Y. in ea!h w- other
property or by 5e1(1ff or iD. my othcr D1Q..".~1", IlJcludibB. without 'limitation. .Bum or b:,y way of
collateral. pa~e.nt of aU or a.::1y of thc Subord]na.te I:DdebtedncBs, un1ess D.nd UnIilU1C Superior
lndebtednCSS ~haU have beet!. indefeasjbly paid in full.

4
~l;q.c".lJS.s
!l3~1' MIO
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3. The Sllbo:diJ18tc hll1a:est Holder bce~y represents, and Wm-am! that it is now the
o~cr ..r.d bo1der of the Subord.\nate wter~ that lh~ SoUlcm~,.~aDeD:t is now in ful1 force
and. efi;~t, tba.t exc~ as set forrh in this A~oma1t, the S~ttl=m8D.t AgrCC!7\=.t has not been
Inodified or m1eDde4. tbat the Borrower is not ic ~ in the obscrvmce l:I1dIor performance
of any of the obligation.! tb~.er required to be observed and pc:rfoIInC;d by the BoIIOw~r, 'that
no c-vc:nt has occurred, wbich. ~th the puling of ~ or the ,giving of ~otiec or both would
coc$titUte ~ de!au1t tbe:'el1lldeT. md that all p8)'rnCltS Quc thcrcon to and ~l~g ~ date
hereof. have been p~ in full

4. '!he Su~rdit1at~ Ifltercn Ro1der bercby r~sCD:tS &t1d wazrBnts that aU S\WS
evidenced. by the Subordinatc: mtereQt ate set forth in tba1 Settlement A,grecmC'Ut. attached bm"6tO
as E.xh1"bit A.

5. The SubordinSle .In~t Holder weby agrees that so lon~ as any sum. &ball
ramain ol11Stand.i.ng 00 tbc Suborl:ima:tc Inrcrcst:

(a) The Subordinate lntere£t Holder shall'siIr.ult3ncously secd (0 the Back
notices of all de.fau1Is under the S~tt.1~~t Agrc~men[ or in resp~ of ~ Subordi11aJ:c Interest
and copies of all notices require:d. to be delivered to thc Borrowcr p\.n$UaAt to thc Subor~te
mtQest and/or tho Settlemcnt Agree.m~t. No'ti~c d~1iYercd to th~ Bozrower in respect of the
SuboIdmate mlerest shall po! be deemed dI~;vc u.n.rll a copy of such DO~ has be~ r~ei cd
by the BaDk. Thc Bank shall have 1:tIe right.. but shall not have thc o'bligltion, tc CIJfC any such
defau.lt VrithiII ten (1 0) d.a~ ~r the cxpjra1ion of the BppI;cable ,grace period pcrmitted tD the
Borrower thcreunder. if any, t.I%IJcaa any such default 'lllith reasotJa'b1c effcItS ue irlcape.blc of
being <;~ed with~ any such period or unless: no S'Uch period .is providcd, in whi~ evem the B~
shall be eotitled to a rcasonabl~ period of'rll~e to c~e such default. provided the Ba.ok gives the
SuboTditJate ~erest Holder written notice of its in~ntion to cure: 8lJy such dEfault within Meen
(15) days ~fter the Bank has ~ceiv~d notice therwf 8.IJ~ provided further, that Ihc BaDk
rJilig~y proeceds Ie CO.ImDmCC and thcreafter c:x.pediliously and continuously proc:eeds to
camplete su~h c~;

(b) Notr.-fithstanding thc S~bo~~ IntereStHoki~'s righ15 W:lder applicable
law or any prOvision jn the Settlement Asre~t [0 the co~, the S~bor~ Interest
Holder acknowledg~ -and agr~!i th2.t !he shall not, without the- prior 'NriDeJl cons= of the Bank,
~ep! any prepayment of principaI., inICrat or other S\mJS in reapcCt of the Subordinate hI1ere!t
from BoIrOwer. accept any sd1CI:1uled paym=t of' prinoip~l, intml or oth~ sums duc under the
Settlement Agreemml from BorrowCT or in respect Df the SubOt'dinate Interest: in ~ amO\D1.t
oxcceding the Net Excess Cash FJow for the immedja.tdy p~teding month, d~lare a d~fault
under the Settlement Agr'ee1ncnI as to BOTTOwcr, accclerate the SubOJdinate Indebtedu=ss u to
Borrower, obtain or fite ,a. co)'lf'a&riolJ. of judgment againat Borrower. obtain 3.J\ a5lignmcnt of
cAsh flow or othc" proceeds ttom Borrower or the Mongaged Property or eny portion the.teof or
o~se eD.C~ thc Mon~~cd PrQpCL't)' or any poniou theT~f. ot' exercise an)' of ttB rights
ullda- il,e S~1aneat AgrceruC%J.t or uader any other agrcement or order. or at law or in cqllity
apinst the Borrower (including, without limitation, rcplac3ng ;my officers or diri;xf«~ of the
Bon'OWet' or s~ MelJagcml:nt, ~~) or take OUt)' :E:nfo~ement.Aetion against BolTOwer. in
any SL1ch case \mtil mnety-oDe (91) d&}'3 foUo~ tl1e earlier to occur of u) ~aymC[lt in full of

,.
rxx3~ l:4'920S.S
~:3J..614MIC3
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\be Superior lndc'btcdn=:ss. and (ii) aA:qu.1sit.io~ of tho Superiot' 1ndebt~-..!!~ by tho Subordinatc
Were$! Holder.

(c) In d:1e CV1rot tbe Bank shaBr=lcase, for t~ep1llposes ofr~toI4tion. crill Dr
my part of the jmprrs'IIe~ts CI1\ or within the Mortgag~ Prcp~. itS rigbt. title an4 m1erest in.
aJJd to the proceeda under po!ic::ies of insumncc thcr~ :tDd/or it5 rip\' title and intcrcst in end
to any awatds, 01 its rijQ.t. u11le an4 mter83t in a to any other cO:IXlpeJ1S3.tion made for any
damages. loss~s or Compea.saDlO11 for other rigbJ3 by r~QT1.' of a raking in emmmt dom~ thc
Su'botdinate 1nterest Holder s~1ll releage for such P1IIpo$e all of itS right. tit1~ and int=-eat, if any ~
in mld to all such insur-ance pI'Q!cccds, awards or otbcr compensation and the Subordinate Interest
Holder agrees ths.t the balBbee of such proceeds, awuds or other co:mpen&atiotJ. ~aining shall
be applied 10 thc rcd~on ofpribcip~l under the Superior Mortgage~

(d) The SutlOrdinatC Interest Holder ah.a.ll not acqu~. by s\ibsogation oX"
o~e:. any liell. eawe, risnlt or Otber interest in the Mortgaged Property which is or may be
prior in right to the Superior Mottgagc;

(~) The Sub,ordjna.t~ Inter<:at Ho1de1' ~'by waives any and aU right! (1) she
may acquire by s\:&brogalion or othcrwise to the lion of the Si%perior Mortga.ge cx any portioa
thereof ~~pt in 'the event that aU unpaid princip41, accrued iDtcrcst and an oth~ sums due under
the Superior Mongage shall b~ve been paid, and (li) she may have to ~e rl1at thc Bd
marshal8IIY ~sets of tho Bouclwer or Summa in-favor of~ Subordinate InterCStHoJdcr;

(f) The Su.'\;,oTdinate Interest Holdcr sl'1all J)crt pledg~ assign. h~thecate.
"ttBnSfer. conveyor sell the S1iLbordic.ate. Int~St or "4ITY intere$l In the SuboIdinile I1.ter8S[ or
DlodUy I wu.1ve or a.m~ any of the teImS or provi5ionl of the Settl~CDl Ai!cemClt wi.th respect
to BomJWer. without {be prior 'l1frittcn consent of the Bank; md

(g) If thc: S1~bordina.t! Interest Holdcr shallle'-eive any cub distributions in
receipt of. or other proceeds c:,f or [ro,:n, the Borrower or me Mo~gag~ Propmy (inc;1udjng.
~thoUt limita.tion. (i) ;r.y di su:ibuaon Brising dircctly or indirectly by reuon of or in c;onn~on
With an ITlsolvency Prnceedinji~ and (ii) any distribLlri~ arising dif~cty or indirectly ftom any
lien of the Ba;r1k being avoidc(l, dec~d fraudulent. or otbawise set aside I1nder the provisioDS
of any Jaw sovemitlg budulc~.D1. coDV=yanccs or transfers), in e~c~8 of what the SuboldiDate
Interest Holda is ea.titled to p'Ur\"Uant to the Settlem'-"tlt Agrccment and paragraph 6 hereof (or
would 'havc been entit1ed to jf $ucn !n$olvcncy Proceeding w not occUtred ar if any such 1i~
had hot bocn avoided, declar~:i to be fraudulent or otheIWis~ 8~ ~de ~der the ptCvisioIlS of
any law go"eming fraudulCn1 convqan~=s or ttanSfcrs). the SulXlrdiDate IntCiCS"t Holdcr shan
hold ihe S8mc in trust, as trustc:c. rot" the b~cfit of tll~, :Bank and shall promptly deb'ver the iDe
TO or &1 the diIc::tion of the a,a,nk for rhc bCl~t of \be Bank in p~se]y the fom1 rcc=ived)
(cx~t for th,~ endorsanent 01: assignment th~eofby such Subordinate; IntereSt Holder without
re~UJSC or WaIT8ntY). it beinJit undemood thAI it is the intenUOD. of the partio& that un1il the
Supsnor Indebtedhcas (witboLl1 regard to any modi~an ~f wing by reason of OT in
coonecnon with an msolvcncy ProceMing ) is ~aid in full, the B3nk !hall receive aD proceeds
re.Ia.ting to my realization upon, diStnbution in respect or or in~ m any of the MOttga.ged
Property as aod TD the extcnt se:t foIth in the S~crior ~an :Oocum~[s.

6
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6. NotWit~a.ndinS any' proviaon ~oataincd berm to ~ ~trarj. 50 long ~ DO
event of dcfault ba:; ocouned under the SuE't'::ior Mongaga or other: Supcior Lom Docwnal1s,
th~ Subordinate ~t Holder mzy ~ve. an4 ~n monthly payments from the Borro-..~ in
~:da.nce with tbr; ~ oftbc Senlement Agr~emeat. provid~ hOwever. that the an1O\mt of
such p8.ynl.enlS received nom the ~OITOwe~ shai\ uot ~cced the Net Excus Cash F1cw fQrthe
immediate]')' ~ecdjng mcntb-

7. The Bw shall accept performanec by the SubordWaIc Intcrest Holdtr of any of
the obligations of th~ BorrQwer ~1itbin the c;I.IrC perl~. if mYJ s:et .fo~ in the Superior Loan
Documcnt3 as though pcrformanc:c by the BOTrower. NotwitbStandjng arL'j suoh pclfotmau= by
the Subordinate IntereSt Holder of my such obliptions of~ BoIl"Qwcr, the SubordiDatc: Inte!eS'[
Holda hercby ~lUtely and irrevocably waive.$, to fh~ fi111est cx:tec.t p~ by applicable
)Q.W~ a:2Y risbJ.S it may bavc. by cont1:act. at Jawor in equi~.10 be SUbTOJated. to th~ BaDk's p.ghIs
asaiu!t the Boa-ower under the Supariar I..oau. Do~umCJ1t5 or to t.~. B~s liens on. &rIY of the
MortgBged ~peny until paymerlt in fun of the Supmor rndeb~ness or 3(:q~OQ of the
Superior Ind~tM-nes! by the Subordinate Interest Bolda Ul1ti~ in. any ~cb case, 't11c- earlier of
(x) ninety--one days foUowiug the satisfaction jn full of the Superior I1ldebtedness. and (y)
n.inety-on~ d.&\~ fonowin.g the flCquisitlon of thc SlJpcri.or Indebtedness by the SuboramatD
In~t Holda.

8. To t\1rthtr e~de.n~~ thc subordinations &nd ~gteelnea!6 ref~ed to herein, the
SL1bOTmn.a1e Intere:st Holder agree! Tltat" within five (5) days after request by .the BaI1k. the:
Subordinalc: In[~rest Hold~r shall doa cx~te. acknowledge ~ deliver aU and every suah
furtha' actS. d~. conveJ2,nces and iustnJIDeDts (in IC,orQabJe foIm if requestcd) as the Bank
may rcesooably ~uest for the 'bc:tter assurlJlg ~d e'\ridencing of the foregoing subordications
and agrecmentS. all at the BoITOWcr'6 expeas~ .

~. If thc: Subctdinst.e Tn~cst Holder shalt Mve ~civcd notice th~ The Bank is
c~ or attanpting to c~ any default on the ~art of the Barrower u~r the Superior Mortgage
~ as, by way of eXample only. paying de1inquenl rea) es';ate t.ax.C3 0]' obtmll1g proper
WSW'an~ co.,crage, The SuOOrdinate ID%creet Holder s.~B to forebear from ayailing herself of
any rigbt or SO<a1led "self-help" remedies agaiJJst the Borrowcr granted undcr tbe Sctt1CDlent
Agreement, ifany, to care s~h default.

10: An)'t'hmg contained in the Settl=me.nt Agreem~nt (0 tIle Con1ra.tY notwith$taDdjug.
it is hereby acbowl~gcd and agreed that if and to 1he ex.tent (a) tho Bank agree5 ~ grant non-
di~mco agreements to an)r t~ of d1e Mongag~d Prgpc:ny, the Subo::din:&Ie IntcrcSt
Holder shall ente:r into ~oDOjstUrbanc8 agyeemetltS on substamiaDy ~imilar terms and Cond~oDS
with such tenants. aI1d (b) U1e Bank givcs its oonSCIlt to an at:t or actiOD to be taken by the
BoITOwer ih coanecnon with the USc.. opel8t1'on and ma.{n~~ of the Mcn,ga.ged Property. ~
Subordinate Interest Holdl:r sh!Jl be deemed to ha.ve cODSsn~ to such act ot ac'tiO'n Mthom any
further ect on its part-

11. (a) This Agree:nent shall bc upplicable both. 'before md a.ft.I:r thco
coromcncemenI, whether volu1\ta.ry or involuntary, or Iny case by or against the Borrower under
the Bankruptcy Code, or auf 8t3.tc baDktup~, msolvcocy or ,in1ilar law, 3Dd all ~rCmlCe:s
bwe;in to we Bonower shaJl bc demtcd to apply to the foc; titic own=- of the Pr~i.se! as a

7
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dcbtor-in-possession ~d to any trustee 11:1 baDbuptcy for 'the estaIe of the fee b.t1e ~ of "the

Premises.

(b) "In tbe ~eut the Bank is required und« any bankruptcy OT other law to
Tetum to ~ Borrower, the estate in bankJ:uptcy thereof: any third;party or my trustee, ret;.8i~er or
other simile! repr~eatarive of the Borrower my paym=t or dismbuuQD of assets, w~ in
cash, Pl'VpCttY' or 'c~ritie~ mdL11ding, without limitation &11 or any pO11ion of the Mortgaged
~~rtY or ~y proceeds or~ Mortgaged Property previ~U$1'i rcccived by th~ BaDk on acc;ount
of the SQ~or Mortgage (a "Rcinstatcm~t DiStIJ"butian) Yhsn to the ~imwn cxtent
permined by law, this AgI~t and tho subordination of any -lien of thc Subm'dinate Interest
with r~ecl to such Mortgaged ~eny or procc=Qs sl1a11 DC ~tated with respect to aDY such
ReinswemeDt Distribution. The BaI1k shall ~ot 00 t"e(}ulrcd to contest its obligation to retUrn
such ~ir.stat:CIIloot Distnoution.

(c) Until nincty-one (91) days foUowing tb.c earlier of (i) payment in full of
~ Superior IndebtcrlneS5. ~d (ii) acquisition of the SUperiOT IndeotedD.ess by the SubordiDAre
~ Holda", the Subordina1C h1t=tcst Holdcr hereby eov~ts md. agrce9 that it will tJ6t
acquJesce. petition C1r otherwi3c: invoke or cause a.ny other ~~ to invoke the process of tn~
Uujied States of An,"a, any St,ue or ~hcr political SlibdivisioD. ~tlc:reor or an)' o~ jurisdiction.
any entity cxe-rci,ing executive, lesisl8.tivc~ judicial, feguJatOrj Qr admini~atiYe flmcEions of or
pert~ to goVentment for the purpose of eOD'lmCnc1ng or su&rammg a case a~$t the
BortO'W~. \1nd~r the Bsnl..I\.1JtCY Codc or any state bankruptCY, inBol~enr.y ~ similar Jaw or
appomrlng 8. ~vcrJ 1iqui~1or, assi.gncc~ tr1&stce, custodian, seque$trator or- othcr similar
officW of tbe Borrower or aU or any pm of either of itS property or ~s~1S or otdcring the
winding-up or liquidaIi~ ofw ;.frairs of the Botrow~.

(d) WithoUt l;miling the fo~going. the Subordinate Intereat Holder Aha}] not
3l my time while the Superior 1DdebtedD~ is outstandiDg Vld unpaid p$Titian or joiJ1 anyonc
else in a petition fot invo1untal)' ba.nkn1p!cy of the Borrowcr-.

(e) The SUb4;)fd1DB1e Inrercst Holde!- hereby ~o'IVledges and 3gteCS that she
wiJl not 85Sert BllY claim agai!lSt th~ Borrowa' in my OcmkruptA::y or similar ptOceeding of the
BOtTower which is ~er than or o~sc expcds me nghts she now 'bas ucder this

Attecment.

12. WitbOll[ limiTicg the gancrality of any other provisions of this A~1£11t. the
SuborQ~ Jnteles[ Ho]der hClcby acknowlodies and agrees that the BaDk may.at any time RI1d
aom tiD\e to time withoUT !he COn5eDI of; or notice 10 the SU~tc lnr~t Holder. aJJtl
without incuning rc.spo:rlsibilit'y 'to the Subord1na.te Intcrcst HoldBt", upon or ..virhoUt any tem1s or
conditions and iD wholc or in part:

(a) Cbo'\ng~ me ClaImer. p1ace or tCTT\\S of paymcnt 01' pc:rfonna.nce or. and/or
ch&1\ge or extend the rime Qf pB.yment or perfOtItl~CC of: renew or alte:. my portion of th~
Superior In~b~~ess or &DY other obli.gatiOM of my person .evidenc=d or seewcd by the
Sllpenor I.aan DOC1;mCt'lts. :'::1' security 1herefor~ or any liabili~ \nCUITcd. Qi.ectly or indirectly in

respect thereof;

8
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(b) Slroll. excbang~, release.. SUlIeDde:, realize IJpon or othcI'll"ise dca] ..r.'ith ~
any manner an4 in allY oc= an)' property by wbomsOC\ler at any time pledged or mortgaged to
secure, or bo~soever securiug. the Supmor Indebteancs£ or aD,:! o1bcr ob1igati.ons of any pcra~
evidalc;ed or sc~W'ed b}; the Superior Loan DOCwnalt$, or any )i~liti~s inc:~ d.ir~t1y or
indirectly in !'apcct thcroof. mdlor my offset there ag;rinSt;

(e) ~ or fefra\~ ftom ex~~ any rigb" a.~t the BDtrDWa- or
od'\ers or otherwise act or ~Jl from. acting;

(d) Settle or compromise I:ay porlion of the Supcrio::- ITId=btedness or my
othcr oblis-atioc.s of any p~on evidenced or secur=d by the Superior Loon Documents, ~y
security tnerCfOT or my liability 1ncUTTed d~y or i:ndi1'ccuy in: ~cct 1herC'Io;

(e) ~ply ~y sums 'by whomsoevel' paid or howsoever rcalj2£.d to any
liability or nabiliries of the BOlTowa- ~ ilie B:mk regardle.ss of wh31liability or liabilities of meBoITo""~ rem-am unpaid or unperformed; and/~ .

(f) COUSCllt to or waive any bre.3A:h of. or AnY aCt. o;nission or default und~.
any of tile Superior LoZin Doc.ume.n1sJ or Qth~se amond, modify or supplement any of the
Sup~or LoaD D~~t6 or any other instNmentG or a~8O,rs ~ecu1ed. and d~1iv~~ .inC:t)nnection tl~th or otheTWise ro~ thereto. .

13. The Subordinate hrteIest Holder hercby makes th~ follo'l\'irlg repres~tations uDd
warranties to the; BeDk as of the d.1.te ~~f

(a) The SuooTdinatc Interest Holder has the power. authority md l~gal right 10
execute, deliver and perfoan this Agre~. This AgreeTl1mt b3S "been duly authorized by all
nec~ssary actioJ'l of thc Subordinate mtcresc Holdcr. duly Q;:ecuted @4 delivered by th~
Supordinatc Irtter~ Holdcr an4 con$titUtes valid and biud.in! obljg~ons of the Subordinate
mtaesr Holder enforceable agBin3t tbc Subord~ato IntereSt Holder in aC(;Ordance with it$ tenI18.
subject to applic.a.ble b311kruptcy, tnsol'VeD.cy and sim.1Jar la~ affccting rights or creditoD
geDel:aIly, and subj~ as to enforccabiJlry, to gcneral princ:iplcs of equity (regardkss of\\'hcther
~nforccrnem is sought in a ~cecding in equity or at law); .

(b) Neither the ex~u!ion, deli1lelY or pcrformanc.e 'by the SUbordinale mtcrest
Holdrz:- of this Agreement nor compJ~e by it with the ~ ~d proyjsions hcraof. (i) ~
~U'avene 8DY pfo~ion of any P, statutc, ~e or regulatjon or any ardu. writ, injc.D;l1;:tjon or
decree of an.)' court or goY~enW illstrUmentality, or (jj) will :conflJ:ct or be ~nsiStml.t With
or r"wt in a.1ly brc:ach of any of the termS, C()v~ts, conditions orp~visicDS o:t: or coustitu18 8
defaWtunder, orresu]tin the ~reation OT imposition of (or the ob'Jigatioc to create or ~pose) any
lien upon any of thc property or asscb oftl1e S~O~1.8 Interest HaIder pursuaut to the tetms of
any ia4~~. rnongagc, deed of trust, ~cdLt ~ loan BiJ"eement, parrnc.r&JUp ~1U
or my other agr~m.enr.. CO)1tract or 311StIument to which thc ~110ordit!ate Inter~ Ho14cr i6 a
PUt)' or by which il or any of1t$ property or assets ~ bO'ADd or to which. it may be su"bject;

.
(c) No o.td~r. conscnt, approval, licc:nse. authorization or validation of, or

filing, rccordiI1g: or rcP1ra1icm with (ex~ept a$ have becn obtained or ma4e prior to t'he da1c
hercof). or cxetnption by. any govemmental or public body or authority. or any B'ubdivision
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t118'COt iJ ~uirtd to aD1hori%e, or is reqwrc4 in COD!1CCtiOD With" (i) the cx.CCUUon. dcliver; ~
pc:rformsncc oy tbc Subor~4te 1I1te!eBr Ralder of tbi& Agteetncnt or (ij) th~ legaJity, validity,
binding effcci or enforCQbility of ~is Agtccmenr -.rith resp~ to the SuOOMinat"=: IIncr~t

Holde%;

(d) The m.akjng of ~ Settlement Agr=:neDt and/or auy payments
theretlAdsr tNill not resuJt in the impo~tiol1 of my wi\hbo1dicg tax or similar ~g~ oar levy
payable 'by Ul8 BOttOwe.r (wbether pmsnmt to law or co~); arid

(c) Thc Subordi'CaIe Intcr~st Holder eQt~ed iJJto the tr~ctions
COD~~ by the Settlement Agr~ea.t W1thO~t reliance u~n any 'inforD1a.aOD or ad~cc
ftom the Bsnk. The Subordinate Jbter~st Holder made Ita OWD. 'UMeroIIYri~ analysis m
~DDectio:u wi~ the Scttlcmcnt Apcmal'-. its own credit' :rcview of the Borrower an~
irJ",esngaled all mA~rs pertinent, in. thc SubordiDate ~ "Ho1der's j11d~ 10 its
detennination to cntcr 17110 t1le SenJe.Ina:lt Ag1'Dem~D1 ~d 10 cxeCUte and delivc: the Setl:l~
Agr~cnt and any Te]~ dc~enrs-

(f) The Se-.tletUCnt Agrccment ~timtc& and 2nc1~es the truC, COlTeet and
ccmpl~ m,dermil1dings and agTt;tIDCP!:8 bctWcm tho SubQrdinaI~ ~~~t H~lda: ~d tbc
Borrow=- aJ\d tbe Settlcmcnt Agreemmt h2s not been modified or arnend~ cxcept a~ ~essly
set forth ~tI..

- ..
14. THE SUBORDINATE INTBREST HOLDER. AND THE BANK. EACH

EXPRESSLY AND UNCONDmONALL Y WAIVES, m CO~cnON WITH ANY SUIT /
'ACTION OR PROCEEDn-1G RELA nNG TO THIS AOREBM!Nr, ANY AND E'V'BRY
RlGHT IT MAY HA VP. TO A T.lUAL BY ruR.Y -.

15. Any l=gat ~t. iCDon or proc.eedjng a.gaj~ th~ SUbOrdjn2IC I.nt=reot ijold=r 01 th~
Ba1.\k. wing om of or reJa;fir,g to this Agre~eJlt :ball 'be iDs~tU~ in any F~1 or State comt
in MimlesOIa. and the Subordinate Intcrelt Holder waives ~y obj ~on whie-h it ID.aY now or
hc:~ hI-YO to ~ l~yil\g of v~u.e of any such suit, 3Ction or pr~~~~. and the Snbordi~
mteres[ Holder hereby itTevc.:ab1y submitS (0 the ju."'"isdiction of any SIU court in any suit, actionor procccdiDg- '

16. 1'bis A,gr~nt may be ex~cu1ed in one Or mOte counte:rparts, ~ ofwtUch &hall
be deemed an ori~na.L Such co~ shall constitute but 'OD~ ~ the same iDS1nIn:Ient and
sh2.ll be binding upon. aDd. shEll iu'U'e to thc benefit of. each t!ffobc: undersigned individual1y as
f\1lly and. completcly as jf aU had sign~ one UlS!rUment. .:'

17. Any provision of this A~ent which is probJDitcd ~r unenforceable in any
jurisdiction sh~ as to ~ jurisdiction, be in=ffccti'Vc to the extent of $UCh ~b1"bitioc. or
uncnforccabiJity witbom inv~li~ the rea1ainmg provWonsb.ereot and s:;ny,w;h prohibition
or unenforcwility in any jurisdiction dIaU !Jot mvalidRtc orreDdet ~D.rorcub1e BU~provi:iiou
irI any other jurisdiction.

18. (a) No waiver ,ha1J be daemcd to be made by thc- BaDk of mJY of its rights
hereUDd~~ or 1Jnder the Sup mOT tCazI. Documents. unJeaa the s=~ shan be in ~ting and signed
by tho Back, and each waiver. if a1J.Y. sha.U be a. waiver only with respccttO 'tb~ specific inSTanc~
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involved and sh&J1 in no w:ty impair the rights of the Bank in my tither respect or at aI1Y other

time.

(b) No waiver shall be de8med to be mad~ by dic: Suoordwa.te Iutcle$t HoJder
of any of its rights hereund~, or undM the Sc4.:t1em~t ~ml (accpt as set foith in this
AgreemeIIt), unI83S the same shall be in writmg and sig:1:'ed by the SlJbordinale Interest Holder,
and each wai'Y~r. if aDY. &..au be a Wa.1vor only wi'&! re&p~t to the speciiic i~es iuvo1vcd. aDd.
shall i:D. no way Lrnpair the rights of the SLlbardinate Int~re!1 Holdcr in any other ~cct Of at BtI)'

other time.

19. This Agreement sball b~ coDI1rucd in accoId3nCe with aDd govemc4 by th& laws
olthe State ofMim1esota.. wirhout ref~ ~ principle$ ofcon~~.o!12W8~

20. Thi, Agrt:rnent !h2.1l be thc mti%C and only agrcement wit"h regas'G to the
subordinatioJ:\ of tl\C Subordinate Inwrest to the \i~ or ch~e of~ Sispetior Mortgage and shall
stlpcrseQ,c; and C3nccl. bUt only ~fAr a.s would affcct the ptiority. betwCCll the xnOttgag~ Of
deods of trUSt, as applicable, ~ specificaUy described. any prior agreerneurs as to such
subordinarie~ iDcluding, but 'Dot limited to. those provisions) if any, comainod in the Scttlc:ment
AgIearn~t or Dth~Se.. w1U~h provide for tho subordination. of rhe 11= OI; chargc 10 8.tlotber
d=ed or deeds of trust or to ahOk roortgagc or JDOngagcs.

21. All notic~ demands. requests l.1\d-otber cornmuriica.tiw 111ade hcrcuoder shall
be in ~ting aDd sbal1 be properb' gi,,~ ~ dsemeQ deljvered. oEI. the date of de)i~ usenr by
personal delivery or tlaiionally recognized ov8might coL:aicr and bnthc tbird (3rd) bll9in£:ss day
following mailing if sent by cenifi~ or rcgist~d 1n8l1, JX'srage prcpaid. re'tt1m lCCieipr
reque9[~. as fonows:

If ttI tb= Bank: E1rs.t Union National Bank,
a nalion~l bank.iJ1g associalion,
One .Firat UDion Center, DC6
301 South College Street,
Owlottc, North Carofwa 28288-0166
Ann: Craig Licb=rTDan

with a copy to: O%'ri~k. H~g1Q~ &;; Sutcliffe LLP
666 Fi~ Avenu::
NewYoIi;. NY 10103
Ann: Mitchell S. Kaplan. Esq.

If to the Suhorowate
lIrt~t Holder: Linda SeJbak

4505 Sno~ Egret CoUrt

Naple~, Florida 34119

1)Do~l..mos.s
Im-6l. ~

'
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Moss &. BAmett., A Pfo{cssional AE.sociation
4800 NOI'W~ CCAt="
90 South S(:vfIr1th Street
Mim1Qpolis. ~ SS402
AtID.: Ca3s S. W~l. Esq.

with a c.opy to:

or to 8uc;11 other ~ddt"~ses as my party hereto may requcst by n~it:e s~ed as required
h~deT. .

22- 'I'hjs AgTeemeoDt may not bc chmg~, ~inatod or modified ex~cpt by B:3
agreement in writiL'lg, signeA by each of'me partie, hereto.

23. No penon. or entity (i11~luding. V/ithout limitaDon, the Borrower) is inteDded to be
a tb.1rd party 'beneficiary of. aIId no person or entity other than 1bc Banjc:, the Subordm81C Intereot
Hol~ and their respecti"e. succesaors and BBsign& shall havc any rights uMc;r this Agrecs:a.cnt.

24. '!his Agre~1:lJt shall be bi%1ding upon and ,hsll in1tr~ 10 the bcnofit of tbc Bank,
the Subordinate Ihterest Holder and their respective su~ces:sors ~ assigns.

12
DOCSNY I :4P.~~.s
R23~-6!" M~

E1 39';td :3:1I~ E)~3~H A3NOH~~ 9988lEE(;T9 91:68 8661/01.



IN WITNESS WHEREOF. th~ pi!I'ti~ he~to h3v~ auJy executed this Agreement as of
the day and 'Year first abo,,~ written.

c7i ~ -->--- ~~

Su.bscribed and SwOrn to bc:for~ roc this
;}\ ~ day ofO'C A"7:;£~19S>8,

by L1nd3 Selbak. an indi~idual.

(NOTARlAl. STA.:.\1P OR SEAL)
t 1:'- ~ ~ D.J- r"\1"\{? , 0 -
,-~~~~~.J-'T J~-X~~

FIRST U~10N NA TrONA!. BA-"'"'K,
a national banking assoc13tion

(CORPOR-A.-Tf: SEAL)

B}:

Name:
Title:

Subscrib~d and sworn to before me this
_day of ., 1998,

by .thc
ofFU'st 1.JDioD

~ational B~ '4 natioDal banki.~g
assocIation.

(NOTARIAL STAMP OR SEAL)
Kotat)' Public
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EXBlBlTA.

[Seal~ment Agreement Attacbed1
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EXHIBIT B

Le~ai Description of Premise

Earee'~
All of Lot :3, a;ld that pa."t of Lot 4) Block 3, :88St~ Park Additi,on, City or. Sr.. Cload, Benrcn
County, MiaIlcsou. which Lies wc5laly of a line 2.6.00 feet ca.qt of. as me~ at Q right angle
to * p3%8nel \i/ith the w~st line of said Lot 4, and whj~h lies Donherly .of mat Ce!min hjgbway
~)ent descn"bed in Book 28 Qf Mi£cCnanA:OUS on P2.gc- 420. according to the flJes of the

Benton CoUrt!)' Recorder. Ben'[OD County. M:jw~ta.

Bcin~ AbStT3Ct land.

Known as 1225 Di~iAion StJ"ee1. S1. Cloud,. Minnesota

~B.TCel 2::

Lot 1, Block 1. COPPEP..TOP 11
Being Abstrad. Land.

Known as 6;)0 Nicollet Bou.levard> Bumsvi11~1 Mir.nesota

~~L3:.

All of me Southeast q1,1.a;rtcr Northc~t quarter (SElJ4 }IoI"'Elf4)." SCA)non Thirty (30), To,",nsmp
forty.Pive; (45), Range Thin>' nO). ~XC:£PT that part thercofplaned..a '1'arkdale Addition to

thc City of B'r~.t;

AND ALSO

LoLS OM (I). Two ClJ. fi\l~ (S). Six (6), Sevm (7). Eight. (8) ~d:Nine (9)~
A'ND the East Half of Lot Three (El/2 L3) of Parkdalc Addition to the Ci~ of 'Brainerd.
EXCEPT: Commmcmg aT tll~ Southwest coma af the SE1/4 NEl/4. ScCTion 30~ Township 45,
Range 30, thcnce North along the West boundary of said SE1~4 NEI/4 & distaricc of 704 feGt
more or less 'to Tb.e point of beginning, ~Qid pam! of b~gjDning being the. Northeast coma of
Bloc.k "nUrtY-9ix (36). Cuyuna Range Addition to 1be: C£!)' of Bi-a.in;rd. thcnc:c North a~Qn.g 5~~d
Wesi OOUJ1dary a diStBnCC of 617 ~el~moTS or 1os~1 to a.POi)lt bcing +.he'NOrT-~v,'est comer ofsajd
SE1/4 NS}/4~ thence E3..!t along Thc North boUtJdarj OfiQid SB1/4 ~lf4 a. diStarJcc cf 551.54
feet more or less to a point 'being the Southwe;t CQ%Ue'C of Block %7 ofCuYWJa "R.mg~~to
the City of Brain~d; thence in a. Soutbwesterly direction to a. point ofb~pnI1ing-
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Known as 2723 East Oak StTtXt, Braincrd, MUmesota.
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10/30/~~ 16:5S F~ 50e 1530 "ARla-IlEDtNc:IQ.~-i'JY "60%2/0%5

AGU5D AJIo"D ACCEPTED TO rnJS
DAY OF NO~ER, J 998: .(f\

-

...~=..e-~ ./v,-~ ~

~~~ ~ /J ~~ // g c:=~~:::::::=~~~

CASS ~J ~ for L~~

GERAU) ~ i~ on b=half of aad a,.
the ICil1ly d~fd ~pre~tati"c
af St. Clo\1d M~ Ud.. Cume
Livin& g{B~ilJc:, ltd., SrainQd
MaD«, ~ -CQ ~, d-.cir p~
w~~tcd~

ROUE A WORD~ ~ ~y fgr
Gea£Ic r.. Brink

MII..LE":R. II. SQ-lROEDER ~STME"'-rs
CORPORAnON

By --
NaIro c:
Titlc:

~-I,'tat:4=
~>Ol' 5AK. oJ



10/30/,~ J6:5~ FA! Sot lB~O
~-

@OZlI4l%5

DRR !Q. UiRINCTQ.Oj.;Io'Y

--

r /'I~ ,I
.,~\"iY P<l8 OFFICIAL NOTARY SEAh...

) ~~ CAROLE M BELANGER
. jj '; COMMISSION NUMBER
" .< CC434546

~} ~~ MY COMMISSION EXP.
__9F _FLO DEC. _14,1998

c~~~::~~=.&:.,~ -

;;:--~ a ~ GEf.AU) 'E. D~ an beh;alf of aDd a.i

rb.~ lera!!y d~td ra~~\,~
of St. Cloud Mmcr. Ud., C~e
ljviDg DfB~iJl~ !.:d., Br&n=
Manor r Lt4, ~ ~ ~ Q' their P ~t
z:Id pr~ Iim!~ ~

;;"';" ~ .Oy ROlFE A WC$D~. ~ far
Gcargc E. 9rink .

~ ~ SQiROE.DE.R. nIlVESTM~
COUORAnON

By ~ --
Name:
TiUc:

~.1'~4:!~-,. ~R.
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
       
 
In re:        Chapter 7 
 
Carefree Living of America (Burnsville), Inc.  Case No. 01-33545 
Carefree Living of America (St. Cloud), Inc.        01-33546 
Carefree Living of America (Brainerd), Inc.        01-33547 
 
   Debtors. 
       
 
Brian F. Leonard, Trustee,      ADV. No.  02-9117 
 
   Plaintiff,   EVIDENTIARY OBJECTIONS 
v.       TO SAMPSON AFFIDAVIT AND 
       MOTION TO STRIKE 
Jane L. Strom Revocable Trust,  
Jane L. Strom, Trustee,  
 
   Defendants. 
       
 
 Defendants object to the qualifications and substance of Merle Sampson’s affidavit and 

hereby move to strike said affidavit in its entirety.  Merle Sampson is the Trustee’s putative 

valuation expert.  His testimony is relevant only to establish value for purposes of meeting the 

Trustee’s burden on the insolvency issue.  For the reasons stated below, Sampson is not qualified 

to provide expert valuation testimony and his affidavit is not otherwise admissible. 

ARGUMENT 

 A. Sampson’s Affidavit Does Not Qualify Him as a Valuation Expert. 

 Expert testimony is governed by Rule 702 of the Federal Rules of Evidence which 

provides:   

 

If scientific, technical, or other specialized knowledge will assist the trier of fact to 
understand the evidence or to determine a fact in issue, a witness qualified as an expert 
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by knowledge, skill, experience, training, or education, may testify thereto in the form of 
an opinion or otherwise. (Emphasis added). 
 
As was the case with the Goetz affidavit in In re Northgate Computer Systems, Inc., 240 

B.R. 328 (Bankr. D.Minn. 1999), Sampson’s affidavit is “utterly devoid” of any evidence to 

establish Sampson as an expert on valuation of the Debtors’ residential care facilities.   

1. Sampson Has No Appraiser’s License and His Appraisal is Illegal 

Minnesota law requires Sampson to be a licensed appraiser.  His affidavit is an “appraisal 

report” as defined in Minn. Stat. § 82B.02 Subd.5 for which a license is required.  An “appraisal 

report” is an oral or written communication of an appraisal for compensation.  Minn. Stat. § 

82B.02 Subd. 5.  An appraisal includes an opinion of value of real estate.  Minn. Stat. § 82B.02 

Subd. 3. 

Moreover, to provide an opinion of value of commercial real estate, Sampson is required 

to hold the highest level of five licenses issued by the State of Minnesota, a Certified General 

Real Property Appraiser license.  Such license requires 180 classroom hours of courses, 

including 15 hours related to the standards of professional appraisal practice.  Minn. Stat. § 

82B.13, Subd. 5. Sampson has none.  In addition, the necessary license requires 3,000 hours 

experience in real property appraiser of which at least 1,500 hours must be non-residential.  

Minn. Stat. § 82B.14(a).  Sampson has none.  Violation of the licensing requirements is a gross 

misdemeanor.  Minn. Stat. § 82B.201. 

2. Sampson Has No Education or Training in Appraisal 

Although required by state law to have a minimum of 180 classroom hours to perform 

appraisals, Sampson has not taken even one seminar in real estate valuation.  He has never 

performed an appraisal or even assisted in the preparation of one.  He has never worked for an 

appraisal firm.  True, he has managed nursing homes and “participated” in an undefined way in 



 3 

the acquisition of nursing homes, but his role is comparable to Minnesota Twins manager Ron 

Gardenhire opining on the value of the team.  Certainly Carl Pohlad is competent to do so but not 

the team manager. 

 3. Sampson is Without Knowledge, Skill or Experience in Valuation 
 
 Sampson does claim that his role at GNI was to determine the value of the health care 

facilities, he does not claim that he ever actually performed any valuations.  He says he was 

“closely involved” as a part of the team responsible for the acquisition of Five assisted living 

facilities while he was at Good Samaritan.  He has been “involved” in other transactions.  The 

fact that Sampson may have worked for entities that owned nursing homes or assisted living 

facilities does not make him an expert in valuing them.  Managing facilities does no t require the 

same experience as is required for valuing them. 

 In In re Reynolds, 193 B.R. 195, 204 (D.N.J. 1996) the district court affirmed the 

bankruptcy court’s refusal to qualify a trained appraiser as an expert on residential real estate 

where the appraiser had performed only five residential appraisals and could not recall the 

locations of those.  Similarly, in In re Spatz, 222 B.R. 157 (N.D. Ill. 1998), the court disqualified 

trustee’s real estate valuation expert although the expert had extensive training, education and 

experience in valuating businesses because only about one-third of the expert’s business 

valuations involved real estate and in three out of four instances, the expert had used other 

experts for the real estate value. 

 4. Even If He Could be Qualified, His Opinion is Without Foundation 

 Sampson does not describe how (or if) he applied the three commonly used appraisal 

approaches, income, replacement cost or comparable sales.  See In re Kellogg Square 
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Partnership, 160 B.R. 343 (Bankr. D. Minn. 1993) (Discussing three methods).  It is clear from 

his affidavit that he did not.  He does not even mention these approaches.   

Although Sampson did not begin his tenure as manager to the Debtors properties until 

January 4, 2002, he claims that the “conditions” existing as of January 4, 2002 also existed in 

March, 2001.  He knows this he claims based on his review of unidentified “financial records” 

and his knowledge of operations gained after January 4, 2002.  First, the financial records 

Sampson claims to have relied on are the same financial records and affairs he claimed in 

paragraph 9 were in extreme disarray and did not accurately reflect the Debtors’ financial 

condition.  Sampson recites no basis existing in March 2001 for his opinion of value.   

B. Sampson Cannot Be a Fact Witness Either. 

Sampson has no personal knowledge of the condition or value of the Debtors’ properties 

in March and April of 2001.  He did not begin managing the properties until January 2002.  

While he may be competent to testify as to what he saw and did and what he ultimately paid for 

the properties, such facts are irrelevant because he is not competent to value the properties before 

he owned them unless he can be qualified as an expert, which he cannot. 

C. Sampson’s Affidavit is Largely Based on Hearsay. 

His statements in paragraph 9 as to his review of the financial statements is hearsay.  His 

statements as to the mixing of cash and accrual methods being improper, inaccurate and 

misleading is testimony without foundation.  Sampson is not an accountant and not an expert in 

accounting practices.  His statements lack foundation.  The claimed omissions of debts he 

supposedly learned of from his review of the files is also hearsay and without personal 

knowledge  as is the bulk of the remainder of paragraph 9.  Paragraph 10 is entirely hearsay and 

not based on personal knowledge.  His statements as to the offers made by others in paragraph 11 
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is inadmissible hearsay.  His statements in paragraph 12 as to how these facilities are valued is 

not based on personal knowledge, lacks foundation and is based on hearsay.  The amounts he 

allegedly spent upgrading the facilities is irrelevant.  His testimony about industry standards is 

without foundation and is hearsay.  His comments about the relationship with the Dakota County 

Welfare Dept are all hearsay.   

CONCLUSION 

 Sampson is not an appraiser and is not qualified to testify as to value.  He has no 

foundation to base his testimony that the value of the properties in the aggregate in March 2001 

was between $8.5 and  $9.5 Million because he did not even arrive at the properties until January 

2002.  The balance of his affidavit is largely hearsay statements of others not based on personal 

knowledge of Sampson.  His affidavit should be stricken. 

Dated:  October 13, 2004   LAPP. LIBRA, THOMSON, 
      STOEBNER & PUSCH, CHARTERED 
 
      /e/  Ralph V. Mitchell     
      Ralph V. Mitchell (#184639) 
      One Financial Plaza, Suite 2500 
      120 South Sixth Street 
      Minneapolis, MN  55402 
      (612) 338-5815 
      ATTORNEYS FOR DEFENDANTS 
 



UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
       
 
In re:        Chapter 7 
 
Carefree Living of America (Burnsville), Inc.  Case No. 01-33545 
Carefree Living of America (St. Cloud), Inc.        01-33546 
Carefree Living of America (Brainerd), Inc.        01-33547 
 
   Debtors. 
       
 
Brian F. Leonard, Trustee,      ADV. No.  02-9117 
 
   Plaintiff,   EVIDENTIARY OBJECTIONS 
v.       TO TRUSTEE’S AFFIDAVITS 
       AND OTHER “EVIDENCE” 
Jane L. Strom Revocable Trust,  
Jane L. Strom, Trustee,  
 
   Defendants. 
       
 
 Defendants hereby provide these evidentiary objections to the Affidavit of Brian Leonard 

(“First Affidavit”) and the Supplemental Affidavit of Brian Leonard (“Supplemental Affidavit”).  

In addition, Defendants object to certain cited portions of the various depositions cited in 

Trustee’s memorandum 

ARGUMENT 

 Affidavits provided in support of motions for summary judgment must be made on 

personal knowledge by a competent witness and contain such facts as would be admissible at 

trial.  Rule 56 of the Federal Rules of Civil Procedure made applicable to these proceedings by 

Fed.R.Bankr.P. 7056 requires that affidavits be made on personal knowledge, set forth facts that 

would be admissible in evidence, and show affirmatively that the affiant is competent to testify 

to the matters stated therein.   
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Objections to First Affidavit 

 Paragraph 3.  “The facts stated in this affidavit are based on (a) the financial and business 

records of the Debtor, and my review thereof, (b) the records produced by Mahoney & Hagberg, 

PA in Adv. Proc 03-3154. (c) the deposition testimony of Michael Mahoney, Steven V. Hagberg, 

and Jane Strom (attached as Exhibits hereto), and (d) the records and information in the 

bankruptcy estates of the Debtors which are under my control as the Trustee of such estates.” 

 Objection:  The Trustee has admittedly no personal knowledge of his claimed facts 

“facts.”  His alleged facts are based on are his review of unidentified documents which are 

obvious hearsay, lack foundation and are not qualified under the business records exception.  

Similarly, Defendants object to the wholesale “farming in” of deposition testimony.  The 

deposition testimony of Mike Mahoney is entirely hearsay as is the deposition of Steven 

Hagberg.  While there may be admissions by a party-opponent in the deposition of Jane Strom, 

those admissions must be identified in specific references.  Defendants object to the admission of 

any portions of those depositions except those specifically cited by the Trustee of the Defendants 

in their respective memoranda.  In addition, Defendants may object to specific references on 

additional grounds as hereinafter set forth. 

 Paragraph 5.  “My examination of the Debtors’ financial and business records reflected 

the following partial list of liabilities owed jointly by all the Debtors as of January 1, 2001, 

which were unpaid as of March 15, 2001.”   

 Objection:  The statement lacks foundation as to what financial and business records 

were allegedly examined and is a hearsay recitation of out of court statements.    As discussed in 

Defendants’ memorandum, the Trustee formally objected to the claims of each of these creditors 

except Linda Selbak and the prima facie validity of the proofs of claim that may have arisen 
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under Fed. R. Bankr. Pro. 3001(f) has been lost by such objection.  See 11 U.S.C. § 502(a) claim 

deemed allowed unless party in interest objects. 

 Paragraph 7.  “The assets of the Debtors consisted solely of the three assisted living 

facilities located in Burnsville, St. Cloud and Brainerd.  The aggregate value of the assets of the 

Debtor as of March 15, 2001 was $9.5 million or less, as stated in the Affidavit of Merle 

Sampson filed herewith.” 

 Objection.  The Trustee is not qualified to provide expert testimony and the testimony as 

to value he purports to give is a hearsay repetition of the affidavit of Merle Sampson which is the 

subject of a separate objection and motion to strike. 

 Paragraph 11.  [The paragraph is too lengthy to repeat here but contains the purported 

facts why the Defendants are insiders].   

 Objection.  The statements are not made on personal knowledge by the Trustee, the 

statements lack foundation (the Trustee does not even identify from whence these alleged facts 

were taken) and are based entirely on hearsay.  Paragraph 11 is argument, not evidence. 

 Paragraphs 16, 17, 18.  Attaching deposition transcripts. 

 Objection.  Hearsay, wholesale farming in of deposition transcripts.  Objection limited to 

sections not specifically cited in Trustee’s memorandum or Defendants’ memorandum. 

Supplemental Affidavit 

 Paragraph 3.  Listing of claims.   

 Objection.  Same as the objection to paragraph 5 of the Affidavit.  Other than claims by 

First Union Bank, Linda Selbak and the Trust, the Trustee has successfully objected to all of the 

other claims and is judicially estopped from introducing them as valid claims.  See  Defendants’ 

Memorandum discussing judicial estoppel. 
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 Paragraph 4.  Attaching copies of excerpts from certain proofs of claim. 

 Objection.  Hearsay, no foundation, incomplete.  Theses proofs of claim have lost their 

evidentiary prima facie validity as a result of the successful objections by the Trustee as 

discussed above.  Divested of such validity, the claims are mere hearsay and lack foundation.  

Moreover, the excerpts are incomplete, especially in the case of the Claim of Linda Selbak.   

Trustee’s Memorandum 

 Page 4.  “The Debtors transferred a mortgage interest in the Debtors’ real estate to the 

Defendants on March 15, 2001.” 

 Page 5.  “Subsequently, on March 15, 2001, the Debtors granted the above-mentioned 

mortgage to the Defendants as collateral fro the Debtors obligations under the replacement 

promissory note.  (Hagberg depo. 76, 77, 86, 89, 97, 98.)” 

 Objection:  Misstates the testimony.  Hagberg testified that mortgages were originally 

executed in January, 2001.  See Hagberg depo. 92-94. 

 Page 9(g).  “The Trust had never made any other loans to any other businesses up to that 

time.” 

 Objection:  Taken out of context.  At page 71, Hagberg explained that the Trust had 

purchased preexisting notes. 

 Page 9 (h).  “An unsecured promissory note was then executed by Zeller on behalf of the 

Debtors in favor of the Trust on that date [January 15, 2001] in the amount of $62,160.35 (the 

‘replacement note’).”   

 Objection:  Misstates the testimony.  Hagberg testified that the note was dated January 

15, 2001.  The note was signed on or about January 24, 2001.  See Ex 2 Strom depo. p. 5. 
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 Page 10(h).  The Strom Trust Mortgage was filed in the offices of the County Recorder of 

the affected counties between the dates of March 16, 2001 and March 28, 2001.   

 Objection:  No cited evidence supports this statement.  The mortgages were recorded as 

follows: 

 Crow Wing County (Brainerd):  March 28, 2001 

 Dakota County (Burnsville): April 5, 2001 

 Benton County (St. Cloud): March 21, 2001.  See Strom Proof of Claim #  

 Page 11(i).  Thereafter, on March 15, 2001, the Law Firm had Zeller, on behalf of the 

Debtors, execute a mortgage in favor of the Law Firm on all of the Debtor’s real estate (the “Law 

Firm Mortgage”).” 

 Objection:  States facts not in evidence, misstates the sworn testimony.  Nowhere in the 

record is there any testimony that the Law Firm “had” Zeller execute a mortgage in the sense 

that the Law Firm directed or ordered her to do so.   

 Page 12.  “Lastly and most tellingly, the Debtors obligation owed to the Law Firm of 

$1.5 million as of March, 2001 (an amount which had accumulated over the previous five years) 

was not only well known to Mr. Hagberg, but caused he and Mr. Mahoney serious concern.” 

 Objection:  Misstates the sworn testimony.  At page 117 of his deposition, Hagberg 

testify that the debt did not  cause him significant concern because of the equity in the properties. 

 Defendant request that the Court decline to receive or consider the objectionable evidence 

as described herein. 
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Dated:  October 13, 2004   LAPP. LIBRA, THOMSON, 
      STOEBNER & PUSCH, CHARTERED 
 
      /e/  Ralph V. Mitchell     
      Ralph V. Mitchell (#184639) 
      One Financial Plaza, Suite 2500 
      120 South Sixth Street 
      Minneapolis, MN  55402 
      (612) 338-5815 
      ATTORNEYS FOR DEFENDANTS 
 

  

  

  



UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

              
 

In re:           Chapter 7 
Carefree Living of America (Burnsville), Inc.,   Case No.: 01-35545 
Carefree Living of America (St. Cloud), Inc.,     01-33546 
Carefree Living of America (Brainerd), Inc.,      01-33547 
    

Debtors. 
        
 
Brian F. Leonard, Trustee,       ADV No.:  02-9117 
   Plaintiff,  
v. 
 
Jane L. Strom Revocable Trust, 
Jane L. Strom, Trustee, and 
 
   Defendants. 
              
 

UNSWORN CERTIFICATE OF SERVICE 
              
 
 I, Janet L. Pipp, declare under penalty of perjury that on October 13, 2004, I served a 
copy of the following documents: 
 

1. Defendants’ Objection to Trustee’s Motion for Summary Judgment, with attached 
exhibit; 

 
2. Affidavit of Kathleen L. Zeller, with attached exhibits; 

 
3. Affidavit of Ralph V. Mitchell, with attached exhibits; 

 
4. Evidentiary Objections to Sampson Affidavit and Motion to Strike; and 

 
5. Evidentiary Objections to Trustee’s Affidavits and Other “Evidence” 

 
on:    
 
Mr. Brian F. Leonard 
Leonard, O’Brien, Spencer, Gale & Sayre, Ltd. 
100 South Fifth Street, Suite 2500 
Minneapolis, MN  55402 
 
Attorney for Plaintiff 

  
 

 



 
by handing to and leaving with Kate Quinlan, a copy thereof, enclosed in an envelope, directed 
to said attorney at the above address, the last known address of said attorney(s). 
 
 
Executed on: October 13, 2004   /e/ Janet L. Pipp                                                                                              
       Janet L. Pipp, Legal Secretary  
       Lapp, Libra, Thomson, Stoebner & 
            Pusch, Chartered 
       120 South Sixth Street, Suite 2500 
       Minneapolis, MN 55402 
       612/338-5815 
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