UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
Irwin Frizzell NOTICE OF HEARING AND
Connie Frizzell MOTION FOR RELIEF FROM

AUTOMATIC STAY

Debtors

Chapter 7, Case No. 04-50813

TO:  Irwin Frizzell and Connie Frizzell, INCLUDING TRUSTEE AND OTHER

INTERESTED PARTIES

1. Mortgage Electronic Registration Systems, Inc., (“Movant”), a corporation, by its
attorneys, moves the Court for the relief requested below and gives notice of hearing.

2. The Court will hold a hearing on this motion at 1:30 pm on October 6, 2004, in
Courtroom 2, 515 West Fifth Street, Duluth, MN 55802 or as soon thereafter as counsel can be
heard.

3. Any response to this motion must be filed and delivered not later than on October
1, 2004, which is three days before the time set for the hearing (excluding Saturdays, Sundays,
and holidays), or filed and served by mail not later than September 27, 2004, which is seven days
before the time set for the hearing (excluding Saturdays, Sundays and holidays). UNLESS A
RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT
THE MOTION WITHOUT A HEARING.

4. This court has jurisdiction over this motion pursuant to 28 U.S.C. 88 157 and
1334, FRBP Nos. 5005 and Local Rule 1070-1. This is a core proceeding. The Chapter 7 case

was filed on July 16, 2004, and is now pending in this court.



5. This motion arises under 11 U.S.C. 8 362 and Federal Rules of Bankruptcy
Procedure 4001, and is filed under Federal Rules of Bankruptcy Procedure 9014 and Local Rules
1201-1215. Movant requests relief with respect to the property of Debtors, subject to a mortgage
to Movant.

6. Debtors above-named are the owners of certain real property located at 631 North
West 20th Avenue, Grand Rapids, MN 55744, legally described as follows, to-wit:

Lot Six (6), Block Three (3), First Addition to Singing Pines Court, Itasca
County, Minnesota

7. The indebtedness of Irwin Frizzell and Connie Frizzell is evidenced by a
Promissory Note and Mortgage dated August 16, 2002, filed of record in the Itasca County
Recorder's office on August 20, 2002, and recorded as Document No. A-544327. A true and
correct copy of the front page of the recorded mortgage is attached as Exhibit A. Said mortgage
was subsequently assigned to Movant.

8. The Debtors have failed to pay monthly mortgage payments since July 1, 2004,
and are in default in the amount of $2,809.82 together with reasonable attorneys fees and costs
incurred pursuant to the note and mortgage. Debtors have failed to make any offer of adequate
protection. Accordingly, Movant’s interest is inadequately protected.

9. The total amount due under the mortgage and note as of the date of hearing is
approximately $75,000.00

10.  The Debtor has estimated the value of the homestead as $85,000.00, and
accordingly, Debtors have limited equity in the premises and, presuming typical selling costs,

have no equity in the property and therefore cause exists to find lack of adequate protection.



11. By reason of the foregoing, Movant is entitled to have the automatic stay lifted
and vacated so it can recommence the mortgage foreclosure action pursuant to Minnesota
Statutes.

WHEREFORE, Movant by its undersigned attorney, moves the Court for an Order that
the automatic stay provided by 11 U.S.C. Section 362 (A) be terminated to permit Movant to
foreclose its mortgage on the subject property, and for such other and further relief as may be

just and equitable.

Dated: September 7, 2004

USSET & WEINGARDEN P.L.L.P

By: _ /E/ Paul A. Weingarden/Brian H. Liebo
Paul A. Weingarden, #115356
Brian H. Liebo #277654
Attorney for Movant
4500 Park Glen Road, #120
Minneapolis, MN 55416
(952) 925-6888




UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
InRe:
Irwin Frizzell
Connie Frizzell AFFIDAVIT OF PETITIONER
Debtors

Chapter 7, Case No. 04-50813

STATE OF CALIFORNIA)

COUNTY OF SAN DIEGO)

( ! ,P(Y\)DV.E "bBBS) , being first duly sworn, deposes and states on oath that

she/he is employed by Chase Manhattan Mortgage Corporation, the movant in this action, that she/he has
read the annexed Notice of Hearing and Motion for Relief From Automatic Stay, and that it is true of
her/his knowledge to the best of her/his information.

Sy)bscribed and sworn to before me this
/5 day of el /, 2004,

P

Notary Public

P SHLAIN D. RIVERS :
& AR Commission # 1393037 &
SEE 208 Notary Public - California g
\ / San Diego County
My Comm. Expires Jan 10, 2007
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FLAGSTAR BANK, FSB

5151 CORFORATE DRIVE, MAIL STOP W-530-3
TROY, MICHIGAN 48088

Loan Number: 9598828353

MIN: 1000525-5988283535-8
DEFINITIONS

Words used in multiple sections of this dacument are defined below and other words are defined fn Stctions o,
13,18, 20and 21, Certain rules regarding the usage of words used it this document are also provided in Scexion 16,

{A) "Secayity Instrument” means this document, which isdared  AUGUST 16 2002,
together with aft Riders to this document.
(B) "Borrower" is IRWIN J. FRIZZELL AND CONNIE L. FRIZZELL

Borrower ir the mortgagor under this Security Instrumens,

(C) "MERS" Is Morgage Electronic Registration Sysiema, Inc. MERS {8 a separste corporation thal in actlng
solely ua a nomines for Lender and Lender's successors and asigna. MERS {5 the morigagee under this Security
Instrument. MERS is organized and existing under tha taws 2f Delaware, and bz an addross and velephone numier
of P.O. Box 2026, Flint, MI 48501-2026, icl. (388) 679-MERS.

(D) “Lender"is CHARTER WEST MORTGAGE

Lapder i & orgnnimi
and existing tnder the laws of  MINNESOTA .
Lender's address is 110 NW S5TH ST, GRAND RAPIDS, MINNESQOTA 55744

(E) "Note" means the pramissory notc signed by Borrower and dared ~ AUGUST 16 .2002 .
The Note states that Borrower owes Lender  SEVENTY TWQ THOUSAND AND 00/100
Dollars (U.S. $72, 000.00 } plus interest. Rotrower has promised to pay

1his debr in tegular Periodic Payments and 1o pay the dabt in full not Jater than SEPTEMBER 1, 2032,

MINNESOTA.-Singla Family=Fannin Mee/Fraddin Mac UNIFORN, INSTRUMENT - MERS DocVinidc EXuamd 200-54p 1362
Form 2024 01/01 " Pane 1of 13 WWiw.dormagle.cam
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the Note, and 2!l sums due under s Security tnstrument, pl interast.

(H) "Riders” maans all Riders (o this Security fostrument thay are executed by Barrawer, The following Riders
gre fa be executed by Bortower [check box as applleable]:

[J Adjustablc Rae Rider [ Condominium Rider [ secona Home Rider
[ Bailoon Riger [J Planqed Unit Development Rider 1 Ohects) [apeeity]
D 14 Family Rider |:l Rlweekly Payment Rider

() “ApplicableLaw" means all contralling applicable feders!, atare e local statures, tegulations, ordinancos and
adminfsirative rules and orders (that have the effect of 1aw) a8 well a al! applicable firal, non-appealable judiclal
apiniona,

@ "Community Association Ducs, Fees, and Assessments” means It dues, fees, yseesements mmd other charges
fhat are imposed on Borrawer or the Peoperty by 2 condominium association, homeowners asscciation or similar
Organization.

(K} "Electronic Funds Transfer” means any transfer of funds, other than a transsclion originated by check, draR,
o similas paper Instrument, which I8 iniviated throught an electronic terminal, wlephanic inacrurnent, camputer, or
fagnalic tage s as 1o otder, instruet, of authorize & financial institution 1o debit or eredil an account, Such term
fncludes, but is mot limited to, point-of-sale transfers, automated reller machine transscrions, transfers inlialed by
telephone, wirc ransfers. and automated clearinghouse fransfers.

(L) “Escrow [tems" means those items that are desctibed in Section 3,

(M) "Miscellaneous Procecds® means any compensation, settlement, award of damagea, ar procoeds peid by any
third party (ather than Insurance proeoeds paid under the coversges described in Section 5) for (1) damage 1o, or
desituction of, the Proporty; (i) condemnation or other 1aking of alt or any part of the Froperty; (1) conveyance in
licu of cond jon; of (iv) misrcpresentations of, or omissions aa 19, e value and/or condizion of the Property.
{N) "Mortgage insurante’ means insurance protecting Lender agaings ihe nongayment of, ardefault on, the Lasn.
{0) "Pestodic Payment” means the pegularly scheduled amount duc o () prineipal and intercst ynder the Nate,
pls (i) any umounts under Scotian 3 of this Seeutity Instrumenc.

(P) "RESPA" means the Real Eataie Sculement Progeditres Act (12 U.3.C. §2601 et seq.) and I3 Implesnenting
vegulstion, Regulation X {24 C.F.R. Parr 3500), 28 they might be amended from time 1o time, or any additional or
sucoessor legislerion of regulation that governs (he same subjoct matecr,  Ax used in this Seourity Jastrument,
"RESPA" rofirs to al) fequirements and restelctions thal are imposed in regard to & *federally olated morrgage loan®
even if the Loan does rot qualify as a “federally seisred mortgage loan” under RESPA.

{Q)  "Successar In fnicrest of Botrowsar" means any parry tha has taken title to the Praperty, whether or not thar
party has assumed Borrower's obiigations under the Note and/or this Security Instrumenr,

- ily~Funnip M az UNIFORM INGTRUMENT - MERS CNTORD G00-548:1362
MlNN%%%IAd flg‘nlo Family~Fannlp Man/Freddie Man A u‘%a Mg wwwm»magk. e
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ThisSecurity Insirument scoures to Lender: () the cepayment of the Loan, and all renewals, extengions and

Mmo).min

T e e s e e s se s by e e -

modificarions of the Note; and (it) the performance of Bormower's covenaniz and agreements under this Security
Instrument and the Note, For this purpoae, Bortowcr does hereby momgage, grant and convey 1o MERS (solely s
nominee for Lender and Lender's syeerasars and assigng) and o the suesestors and hatigns of MERS, with power of
sale, the fallowing described propanty located in the
COUNTY of ITASCA :
[Type of Recording furiwdiciion] Name of Retording lurlsdicpan)
%8’% FEB'E BLOCK 3, FIRST ADDITION TO SINGING PINES COURT ACCORDING

) PLAT THEREOF ON FILE AND OF RECORD 7 ]
COUNTY RECORDER IN AND FOR ITASCA o COR, M?ﬁggc%?lég OF THE

which curvontly has the addreszaf 631 NW 207TH AVENUE
[Streer)
GRAND RAPIDS « Minfesoia 55744 {"Praperty Address™):
iy} {Zip Codey

TOGETHER WITH el the improvements now or hessafier croered ofi the propeny, and all casements,
appunenances, snd fixiures now or herealter a part of the property. All replacements and additions sheli aiso bp
covered by this Sceurity Instrament. Al of the foregoing Is refarred to in this Security Instrumant as the "Praperty.”
Barrower underatands and agrees that MERS holds only legat title 1o the interests granved by Borrower in this Sccurity
Instrument, but, if necessary to comply with law or custom, MERS (8¢ nomince for Lepder and Lendar's suceassora
and as5igns) has the right: to exercine any orall of those initcreges, includinig, bul not Hswited 1o, the right to foreclose
and sell the Property; and to take any aclion required of Lender Including, but ot Himited to. releasing and canceling
this Security Instrument,

BORROWER COVENANTS that Botrower ig lawfully selsed of the estawe bareby conveyad and has the right
1o mortgage, grant and convey the Propecty and that the Property is unencumbered, cxccpt for encumbrances of
record. Borrower warrants and witl defend generally the title to the Property against all claims snd demards, subject
to any cneutnbrances of reeord,

THIS SECURITY INSTRUMENT combines untform eovenants for natlonal use end non-uniform covenants
with limited variaiions by jurlsdiction to constitute a uniform sesurity instrument eovering real praperty,

UNIFORM COVENANTS. Bormower and Lender covanant and agree as follows:

}. Payment of Principal, Interest, Eserow Ttems, Prepayment Charges, and Latc Charges, Botrawer
shall pay when due the principa) of, and interest on, the debt evidenced by the Note and any prepayment charges and
late charges due under the Note, Borrawer shall aleo pay funds for Escrow fiems porsuant to Section 3. Payments
due undey the Note and this Security [nstrument shall be mads in U.§, currency.  Flowever, if any check or other
inatrument received hy Lender 28 payment under ihe Nots or his Secutity Instrument 5 returmed to Lender unpeid,
Lender may requira thai any or all subsequem payments due under the Note and this Securlty Instrument be made in
anc or mode of the follawlng forma, as selecied by Lenter: (a) cash; (b) money ordor: (¢) esrcified check, bank check,
mreasurey's check or cashiet's check, provided any such chack Is dravn upon an insritution whase deposits are ingured
by & Federal agency, Instrumentality, of enity; or (d) Blectronic Funds Transfer,

MINNESOTA..Singts Family=Fannie Mae/Fraddia Mac UNIFORRS INSTRUMENT - MERS Doclegle Crovny 80aaed1362
Faren 3024 01/01 Poge 30 18 www,rocmaglc.com
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

Irwin Frizzell MEMORANDUM OF LAW
Connie Frizzell

Debtors

Chapter 7, Case No. 04-50813

Mortgage Electronic Registration Systems, Inc. ("Movant"), submits this memorandum of law in

support of its motion for relief from the stay in the above-entitled matter.
FACTS

Movant holds a valid, duly perfected mortgage on real property owned by the Debtors. On the
date this case was filed, the Debtors were delinquent in respect of payments due under the note and
mortgage. Since this case was filed Debtors have made no payments to Movant and as of this date the
total debt is in the amount of $75,000.00. The Itasca County Assessor estimates the property value at
$85,000.00.

ARGUMENT

Under Section 362(d)(1), the Court shall grant relief from the automatic stay upon a creditors
request "for cause, including the lack of adequate protection of an interest in property.” Under Section
362(d)(2) relief shall be granted "if the debtor has no equity in the property and the property is not
necessary for an effective reorganization™.

Under the "equity cushion™ theory, a creditor is adequately protected if the Debtors have equity in
the property sufficient to shield the creditor from either the declining value of the collateral or an increase

in the claim from accrual of interest or expenses. Equitable Life Assurance Society vs. James River

Assocs. (In re James River Assoc.), 156 B.R. 494 (E.D. Va. 1993). The amount of equity cushion

sufficient to adequately protect a creditor is made on a case-by-case basis. Kost vs. First Interstate Bank

(In re Kost), 102 B.R. 829, 831 (D. Wyo. 1989). In Kost, the court observed the following:

Case law has almost uniformly held that an equity cushion of 20% or more constitutes
adequate protection. . .. Case law has almost uniformly held that an equity cushion



under 11% is insufficient to constitute adequate protection. . .. Case law is divided on
whether a cushion of 12% to 20% constitutes adequate protection.

1d. at 831-32 (citations omitted).

This slight equity cushion, coupled with other factors, shows that Movant is not adequately
protected. Debtors have failed to make any payments on the loan for 4 months and interest continues to
accrue. Moreover, even if the Debtors suceed in selling the property for a price near the estimated value,
the equity will be depleted after payment of the sale and closing costs. Accordingly, Movant is not

adequately protected. See In re Kerns, 111 B.R. 777, 789-90 (S.D. Ind. 1990); Bargas vs. Rice (In re

Rice), 82 B.R. 623, 627 (Bankr. S.D. Ga. 1987); First Agricultural Bank vs. Jug End in the Berkshires,

Inc. (InreJug End in the Berkshires, Inc.), 46 B.R. 892, 899 (Bankr. D. Mass. 1985); In re Kertennis, 40

B.R. 895, 899 (Bankr. D.R.I. 1984).

Since Movant is not adequately protected, it is entitled to relief from the automatic stay pursuant
to 8362(d)(1). As there is no true equity here, and the property in a Chapter 7 is not necessary for a
reorganization, relief is also appropriate under §362(d)(2).

Accordingly, Movant is entitled to an Order terminating the stay and authorizing it to foreclose its
mortgage on the property.

Dated: September 7, 2004
USSET & WEINGARDEN P.L.L.P

By: /E/ Paul A. Weingarden/Brian H. Liebo
Paul A. Weingarden, #115356
Brian H. Liebo #277654
Attorney for Movant
4500 Park Glen Road, #120
Minneapolis, MN 55416
(952) 925-6888




U.S. BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

Irwin Frizzell
Connie Frizzell

Debtors UNSWORN DECLARATION
FOR PROOF OF SERVICE

Chapter 7, Case No. 04-50813

Erin Kay Buss, employed on this date by USSET & WEINGARDEN, attorney(s) licensed to
practice law in this court, with office address of Suite 120, 4500 Park Glen Road, Minneapolis,
Minnesota 55416, upon penalty of perjury, declares that on September 7, 2004, | served the
annexed Notice of Hearing and Motion for Relief from Automatic Stay upon each of the entities
named below by mailing to them a copy thereof by enclosing same in an envelope with first class
mail postage prepaid and depositing same in the post office at Minneapolis, Minnesota,
addressed to each of them as follows:

Office of the United States Trustee
1015 U.S. Courthouse

300 South Fourth Street
Minneapolis, MN 55415

Robert R. Kanuit

Chapter 7 Trustee

4815 W. Arrowhead Rd. Suite 230
Hermantown, MN 55811

John P. Dimich

Dimich Law Office

102 NE 3rd Street, Suite 120
Grand Rapids, MN 55744

Irwin Frizzell

Connie Frizzell

631 North West 20th Avenue
Grand Rapids, MN 55744

[E/ Erin Kay Buss
Erin Kay Buss




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

Irwin Frizzell
Connie Frizzell ORDER

Debtors.

Chapter 7, Case No. 04-50813

The above entitled matter came on for hearing upon motion of Mortgage Electronic Registration
Systems, Inc., (“Movant”), pursuant to 11 U.S.C. Section 362 on October 6, 2004, at the U.S. Bankruptcy
Court, Duluth, Minnesota. Appearances were as noted in the record. Based upon the evidence adduced
at said hearing, the arguments of counsel, and the Court being fully advised of the premises,

IT ISHEREBY ORDERED THAT:

The automatic stay imposed by 11 U.S.C. §362 is hereby terminated as to the real property over
which the Movant, its successors and/or assigns, has an interest, said property legally described as
follows, to-wit:

Lot Six (6), Block Three (3), First Addition to Singing Pines Court, Itasca County,
Minnesota

Movant may proceed to foreclose its mortgage in accordance with Minnesota Statutes. Movant's

request for attorneys fees and costs shall not be considered as this is governed by state law.
Notwithstanding Federal Rules of Bankruptcy Procedure 4001(a)(3), this order is effective immediately.

Dated this __ day of , 2004,

Judge of the Bankruptcy Court





