UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:  Kimberly A. Davis,

Debtor: Chapter 7 Case
Case No. BKY 04-50760-GFK.

NOTICE OF HEARING AND
MOTION FOR RELIEF FROM STAY

TO: The Debtor, Debtor's Attorney, Chapter 7 Trustee, United States Trustee, and the
other parties in interest specified in Local Rule 9013-3(a).

1. Minnesota Housing Finance Agency (Movant), a secured creditor of the Debtor
herein, by its undersigned attorney, moves the Court for the relief requested below and gives

notice of hearing herewith.

2. The Court will hold a hearing on this motion at 1:30 o'clock p.m., on
September 8, 2004, before the Honorable Gregory F. Kishel, in Courtroom 2, 416 U.S.
Courthouse, 515 West First Street, Duluth MN 55802, or as soon thereafter as counsel can

be heard.



3. Any response to this motion must be filed and delivered not later than
September 2, 2004, which is three (3) days before the time set for the hearing (excluding
Saturdays, Sundays, and holidays), or filed and served by mail not later than August 27,
2004, which is seven (7) days before the time set for the hearing (excluding Saturdays,
Sundays, and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY FILED,
THE COURT MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT A

HEARING.

4. This motion is filed pursuant to Bankruptcy Rule 4001 and Local Rule 9013-2
and Movant seeks relief from the automatic stay of 11 U.S.C. 8362 with respect to certain

real property owned by the Debtor and subject to Movant's first mortgage lien.

5. The Petition commencing this Chapter 7 Case was filed on June 30, 2004,
and the case is now pending in this Court. This Court has jurisdiction over this motion
pursuant to 28 U.S.C. §157(a), §1334, 11 U.S.C. §362(d), Bankruptcy Rule 5005, Local

Rule 1070-1 and other applicable rules. This proceeding is a core proceeding.

6. By certain mortgage dated November 30, 2000, in the original principal
amount of $64,966.00 (Mortgage), Movant acquired a first mortgagee's interest in the

following real property (Property):

Lot 3, Block 78, West Duluth 4th Division, St. Louis County, Minnesota.



The Mortgage was filed for record in the office of the County Recorder, in and for St. Louis

County, Minnesota, on December 20, 2000, as document number 804451.

7. The subject property has a market value of $85,000.00. Furthermore, the
subject real estate is encumbered in the amount of $19,148.00 by other mortgage(s) and/or
lien(s). The total amount of debt secured by the subject property is $83,293.58, including

Movant's mortgage. Hence, Debtor has little or no actual equity in the property.

8. Debtor's Four (4) month delinquency under the terms of the Mortgage
constitute cause, within the meaning of 11 U.S.C. 8362(d)(1), entitling Movant to relief from
the automatic stay. Movant does not have, and has not been offered, adequate protection

of its interest in the Property.

WHEREFORE, Movant, by its undersigned attorney, moves the Court for an order
modifying the automatic stay of 11 U.S.C. 8362(a) so as to permit Movant to foreclose its
Mortgage on the Property and for such other relief as the Court may deem to be just, fair and

equitable.



Dated this _9th  day of August, 2004.

BY:

PETERSON, FRAM AND BERGMAN
A Professional Association

/el Michael T. Oberle

Michael T. Oberle. Atty. Reg. #130126
Attorneys for Movant

Suite 300, 50 East Fifth Street

St. Paul, Minnesota 55101-1197
Telephone: (651) 291-8955



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:  Kimberly A. Davis,

Debtor: Chapter 7 Case
Case No. BKY 04-50760-GFK.

AFFIDAVIT IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

STATE OF TEXAS )

COUNTY OF TRAVIS )

|, _LILIANA RAMIREZ , your affiant, being first duly sworn on

oath, state as follows:

1. | am an employee of Guaranty Residential Lending, Inc., the company which
is the duly authorized loan servicer for the subject mortgage which is held by Minnesota

Housing Finance Agency (Movant), and | have personal knowledge of the facts stated herein.

2. | make this Affidavit in support of a motion to lift, modify or condition the

bankruptcy stay.



3. Debtor is the mortgagor on a mortgage dated November 30, 2000 which

covers real property located in St. Louis County and legally described as follows:

Lot 3, Block 78, West Duluth 4th Division, St. Louis County, Minnesota,

and which is commonly known as: 306 South 61st Avenue West, Duluth, MN 55807. The
mortgage was given to secure a promissory note. Copies of the note and the mortgage are
attached hereto as Exhibit A and Exhibit B, respectively, and incorporated herein by this
reference. The mortgage was assigned to Movant. A copy of the assignment is attached

hereto as Exhibit and incorporated herein by this reference.

4. On or about June 30, 2004, Debtor filed a Petition under Chapter 7 of Title 11

U.S. Code in the United States Bankruptcy Court for the District of Minnesota.

5. Debtor has failed to make Four (4) payments, resulting in an arrearage of
$2,135.32, including late charges. The total mortgage debt is $64,145.58, which
includes accrued interest through August 31, 2004. Thereafter, interest accrues on the
unpaid principal balance at $11.10 per day. Movant has also incurred attorney's fees and

costs in the bringing of this mation.

6. Based upon information and belief, the subject property has a market value of

$85,000.00. Furthermore, it is believed that the subject real estate is encumbered in the

amount of $19,748.00 by other mortgage(s) and/or lien(s). The total amount of debt



secured by the subject property is $83,293.58, including Movant's mortgage.

7. | have read the Motion in this matter, and it is true to the best of my knowledge,

information and belief.

8. Further, | saith not.

Subscribed and sworn to before me
this _5__ day of August, 2004.

i,
Soatiret.  ELIZABETH HERNANDEZ
% ' Notary Public, State of Texas
ST My Commission Expires
REEIARS January 24, 2007

S ———
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{Spasc Above This Line For Recording Date)

MORTGAGE

Off ice of the County Recorder

St. Louis County, Minnesota

Recorded on 12/28/2000
al 09:83RN1

Document No. 6088084451
Mark A. Monacelli

County Recorder

By UENDY LEVITT DEPUTY
RFR Q7174

LT

80604451

DO NOT REMOUE

FHA Case No,

2718396722703

THIS MORTGAGE ("Security Tnstrunent”) is given on November 30, 2000

The Mortgagor is
KTMBERLY A DAVIS A STNGLE PERSON

("Borrgwer"). This Security nsrament is glvea to Morigage Electronic

Reglstration Systems, Inc, "MERS"), (solcly 85

nominee for Lender, as hereinafier defined, and Lender's successors and assigns), 45 beneficiary, MERS is organized

and existing under the laws of Delaware, and hzs an

48501-2026, l. (888) 679-MERS.

Temple-Iniand Nortgege Corporastion
("Lendes™) is organized and exisuhg
has an address of

Austin, TX 78746

under the faws of
1300 South Mopac Expresgvay

VRVADA

address and telephone number of P.O. Bax 2026, Flim, M1

,and

. Bomower owes Lender the principel sum of

SIX1T? FOUR THOUSAND NINE HUNDRED SIXTY SIXK & 0D/100

This detx iz evidenced by

2030 and for interest at the yearly rate of o
[ostrument secores 1o Lender: (a) the repayment of the debt evidenced by the Note, with interest, and all renewals,
extensions and modifications of the Noiz; () the payment of all other sums, with intevest, advanced under paragraph

FHA Misneania Mortgage with BERS - 496
AN(MN) mata) Amended 298

pagetsta  COGMNAK wan: LA
VMP MORTGAGE FORME - (30015217261

£6418221591 ¢ 144 1sd8 2510

Dolfars (US. $
Bomower's note dated the same dats as
providea for monthly payments, with the foll debt, if noL paid earfier, due and

64,.966.00 ),
this Security Instrument ("Note™), which
payzble on Dacember 1,

6.500 percent. This Security

921t prve/Sa/80
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7 to protect the seeurity of this Securily Instrument; and (c) the performance of Borrower's covenants and agreements
utider this Securily Insrument and the Note. For this purpese, Borrower dues hereby morgage, gram and convey 1o
MERS, (solely as nominee for Lender and Lender’s successors and assigus) and io the successors and assigns of MERS,
with power of sale, the following described property located in St Louds
County, Minnesota:

LOT 3, RLOCK 78, WEST DULUTH 4TR DIVISION, 57. LOUIS COUNTY, WINNESOTA

which has the address of 306 SOUTH €1ST AVENUE REST

[Streer]
DULUTR

(Cyl, Minnesota  S5807 {Zip Cofe}  ("Property Address”);

TOGETHER WITH all the improvements now or bereafler erscicd on the property, and all eascments,
appunznarices and [ixmres now or hereafier a part of the property. Al replacements and aiditions shall also be covered
by this Security Instrument. All of the foreguing is referred 1o In this Security Instrament as the "Property.” Borrower
undcestands and agrees ther MERS holds only togal tile 10 the interezte pranied by Borrawer in thix Security Instroment;
tat, I necessery t comply with taw or custom, MERS, (25 nominee for Lendor and Lender's successors and assigns),
has the right: t exercise any or all of Urose interests, including, bt not Limited to, the right 1o foreclose and zefl the
Propesty; and 1o take any action required of Lender including, but not limited to, refeasing or caceling this Security
Instrament.

BORROWER COVENANTS that Bocrower is lawfully stized of the estate hersby couveyed and has the right to
mongage, grant and convey the Propexty and that the Propory is uneacumbered, cacept for encumbrances of cecord,
Eorrower warams and will defend gencrally (he title to the Property against afl claims and demands, subject to any
encumbrances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for national vse and non-uniform covenanis with
limited variations by jurisdiction to constitute a uniform security instrument covering real prapenty.

Borrower and Lender covenant and agree as [oliows:

UNIFORM COVENANTS. .

1. Payment of Principal, Interest and Late Charge, Bomrgwer shall pay when due the principal of. and interest
on, the debi evidenced by the Note aad late charges duc under the Note.

2 Maonthly Payment of Taxes, Insurance and Other Charges. Borrower shall include in cach monthly payment,
together with the peincipal and interest as set forth in tie Note and any late charges, a sum for (s) laxes and special
asaessments levied or to ba lovied against the Property, (b) leasehold payments or groand rents on the Propecty, and (c)
prembums for insyrance required wnder paragraph 4. In any year in which the Lendes wnust pay a mortgage insurance
predium to the Secrelary of Hoasing and Urban Development ("Secretary”). or in sy year in whic_h soch promiwn
would have been required if Lender still held the Sceurity Instrament, each monthly payment shall also include zn!mr: 0]
3 sum for the amual montgags insutance premium to be paid by Lender to the Secretary, or (i) a monthly charge instead
of 3 morigage iasurance pramivm if this Security Insgument is beld by umSemm.inamm'\lablumoumgnbe
determined by the Secretary. &mpttmhmmlycmbymem.mnmmmu Escrow ltens™ and
the sums paid 10 Lender are catled “Escrow Funds.” .

Lender may, st any time, collect and hold amounts for Escrow liems i an sggregaie amount not to cacced the
matimum amount tat may be requited for Borrowa’s escrow acconat under the Real Estate Seilement Procedures

: wes: LA
WN(MN) 4919 ynerAL Page2ol$

£GL1822T59T ¢« 1d3q 1sdy Juld 917 YOOz 90,58
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It fhe Lender's interest in this Security Instrument ia held by the Scoretory and the Secrelary requires
immediate paymwent in fol) under Paragraph 9, the Scevetary may Invoke tire nunjudicial power of sule provided
in the Single Famlly Mortgage Foreclosure Act of 1994 ("Act™) {12 US.C. 3751 et seq) by requesting a
forectosure commissioner designated under the Act to commence foreclosure and o sell she Proparty as

provided in the Act. Nothing In the preceding scntence shall deprive the Secretary of any rights otherwise
available to a Lender ander this Paragraph 18 or applicable law.

19. Release, Upon payrent of sil sums gecored by this Security [nstroment, Lender shall discharge this Sceurity
Instramient without charge o Borrowet, Borrower shall pay any recordatlon costs.

20. Waiver of Homestead. Bomower waives all right of homestead exemption in the Property,

21. Interest on Aidvances. ‘The interest rete oa advances made by Lender undex paragraph 7 shall not exceed the
maximum raic aflowed by applicable law.

Iz.‘RidustolhisSecurityInstmment.ifmwmmrﬁmmemwdwnmwndmdedwgﬂhﬂ
with this Secuslty Instument, the coveamnts dmhmhﬁdedxaﬂbehmmedintowﬂahﬂlmmd:gd
mlpplmlmeuomnumlaxmmausofﬂdss«uﬁqmmmunifmeridu(s)wcreapaﬂ.olmis Security

Instroment. {Check applicable box{es)]. )
Coadoeninium Rider [ Growing Equity Rider [ Other {specify)
Plamed Unic Development Rider  {_| Graguated Payment Rider TAX-EXEMPT FINANCING

RIDER

; BY SIGNING BELOW, Bomower scoepls and agrees o the (erms comtained in this Security Instruwent and in arry
) rider(s) exceuied by Bomower and seconied with it

Witnesses.

S N TN (Seal)
KIMBERLY 'A DAVIS Borwer
(Sead)
Aarrower
(Sea) (Seal)
~Bommower ~Bormawer
(Seal) (Seal)
Borewer ~Bomowst
(Seal) (Seal)
<“Bomewer -Buorrower

ﬂlﬂmmmm TOEMNRQ Page7oid

8uvd 119°0N £ELIBEETISST ¢ 1d430 1S8Y YLD 9211 yopc/98-84
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. ofy of the County Recorder
L. 818470 5("Louis County, Minnesota
Recorded on @6/07-290)

at B3:26PM
Document No. 20818479
Mark A. Monacelli

County Recarder

3y SALLY REELL  DEPUTY
a9a870
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REEXNAN
DO NOT REMOVE

Preperd by, and icze No: 1361670

after recording ¥eun fo: Bortower: DAVIS

TEMPLH. THIAXND MORTGAGE CORPORATION 308 SOUTH 61257 AVENUE WBST
.6, Box 2138

DULIFTE, MN 55807

APF: 106500670

MIM: .

MERS VRD: 1-88B-679-6377
ASSIGNMENT OF SECURITY INSTREMENT

Auatin, TX 787668-2198
Ann: Connie 8. Jemes

For Value Received, the undersigned holder of 2 Mongage (herein ~Assigner®) whose address i
P.0. Bax 2026 Fliut, Wichigen 48501-2026

. does herthy
grant, seil, asign, oransfer ann couvey, unlo XIWHESOTA UOTIING FISANCE JCENCY
(herein "Astiguee"), Whose addressis 400 Sibley, STE 300 5t. Paul, MW 55101
. . , 4cenzin Mortgape, daed  Hovember 30, 2000 .made ané execyted by
KIMBRRLY A DAVIS A SINCLE PERSON

10 and in favor of Mortgage Elsotrenic RegiBtratics Systems, Tnc. g¢olely ms momiose for
Temple=Inlsad Mortgags Corporaticm

;
upon the following described propenty sintated ~ S€- Leuds Comty , Stmeof MINHESOIR 5‘ :
LOT 3, BLOCE 79, WEST DUTITE 4TH DIVISION, ST. LOUXS COUNTY, MIMNESOTA ;
M having been given 1o secure payment of 64,966.00 which Morgage s reoocded oo
12/20/2000 iy Book, Volume, or Liber No. ¥/2 ,apage N/A (or 2
No. 804451 } of the Deed Reconds (or Regisiyar of ) of 88+ Loue Caunty, State of
MTONESOTA

.mWwimmemle(s)andnuigaimsmmhde.ﬂwmmydueMwm&n
theveon With Interest. and sll rights accnued o to accrve under such Morgage.

WHAVEANDml-lOleemmloAssignce.hssumurmasigus.fm:mr,snlueuonlymlhem e
amd conditions of the ahove-described Mortgage. S

oo
wm‘wmsoﬁmmedmgmmmmuﬁmmmofmnmm
May 9, 2002 \‘\“\\llig’-lg"," effecijve  Jamuary 22, 2001 . :
LypP T, : :
& .-f"'m'"“-.'_, ‘?o’@:tgage Rlactronlc Registratica Systems, Toe. e,
 CORPORATE S, %, 2 .
SEAL

State of Texas %, hon \
Comnyof Travis Miggraman™

“The foregoing imstrantent was acknowledged before me this day,  MoY 5, 2001
Rathy J. flazman, Assistent secretary

of Bortgage Bl lo Registrsticn Systess, Inc. , 3 Delaware
corposation, an behalf of the comoration.

-

oun Fhard”

Notary Publi¢ in and for the Stas of Texas

£GLT8ZZTS9T ¢ 1d3a 1s8ay JJlD 921l PoBc/ 90,80




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:  Kimberly A. Davis,

Debtor: Chapter 7 Case
Case No. BKY 04-50760-GFK.

MEMORANDUM OF LAW

Minnesota Housing Finance Agency (Movant) submits this memorandum of law in

support of its motion for relief from the stay in the above-entitled matter.
EACTS

Movant holds a valid, duly perfected mortgage on certain real property owned by
Debtor. The Debtor is delinquent with respect to payments due under the mortgage for the
months of May 2004 through August 2004 in a total amount of $2,135.32, including late
charges. The total mortgage debt is $64,145.58, which includes accrued interest through
August 31, 2004. Thereafter, interest accrues on the unpaid principal balance at $11.10
per day.

The subject property has a market value of $85,000.00. Furthermore, the subject
real estate is encumbered in the amount of $19,148.00 by other mortgage(s) and/or lien(s).
The total amount of debt secured by the subject property is $83,293.58, including Movant's

mortgage.



ARGUMENT

Under 8362(d)(1) of the Bankruptcy Code, relief from the automatic stay shall be
granted upon request of a creditor "for cause, including the lack of adequate protection of
an interest in property of such [creditor]." 11 U.S.C. §362(d)(1). Debtor has failed to make
payments due under the terms of the mortgage for a period of over Four (4) months. Debtor
has little or no actual equity in the property; hence, Movant lacks adequate protection in the
form of an equity cushion in the property. Furthermore, debtor has otherwise failed to
provide Movant with adequate protection of its interest in the property.

Such circumstances constitute cause, within the meaning of 8362(d)(1), justifying
relief from the stay. In Re Tainan, 48 B.R. 250 (Bkrtcy E.D. Pa. 1985); In Re Quinlan, 12
B.R. 516 (Bkrtcy. W.D. Wis. 1981).

Accordingly, Movant is entitled to an order terminating the stay of 11 U.S.C.

8362(a) and authorizing it to foreclose its mortgage on the property.

Dated this 9th _ day of August, 2004.

PETERSON, FRAM AND BERGMAN
A Professional Association

BY: /e/ Michael T. Oberle
Michael T. Oberle

Atty. Reg. #130126

Attorneys for Movant

Suite 300, 50 East Fifth Street
St. Paul, Minnesota 55101
Telephone: (651) 291-8955



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:  Kimberly A. Dauvis,

Debtor: Chapter 7 Case
Case No. BKY 04-50760-GFK.

UNSWORN DECLARATION
FOR PROOF OF SERVICE

I, Michael T. Oberle, employed by PETERSON, FRAM AND BERGMAN, P.A.,
attorneys licensed to practice in this court, with an office at Suite 300, 50 East Fifth Street,
St. Paul, MN, 55101, declare that on August 9, 2004 | served the annexed: a) Notice of
Hearing and Motion for Relief from Stay, b) Affidavit in Support of Motion for Relief from Stay,
¢) Memorandum of Law, and d) proposed Order for Relief upon each of the parties listed
below by mailing to each of them a copy of each thereof, enclosed in an envelope, first class
postage prepaid, and by depositing same in the post office at St. Paul, Minnesota, directed
to them at their last known addresses, as follows:

United States Trustee Robert R. Kanuit

300 S 4th St # 1015 Chapter 7 Trustee

Minneapolis MN 55415-1329 4815 West Arrowhead Road, Suite 230
Hermantown, MN 55811

Citimortgage

P.O. Box 8003 Peter C. Greenlee, Esq.

So. Hackensack, NJ 07606-8003 P.O. Box 1067

Twig, MN 55791
Kimberly A. Davis
306 South 61st Avenue West
Duluth, MN 55807

And | declare, under penalty of perjury, that the foregoing is true and correct.

Signed: _/e/ Michael T. Oberle




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Kimberly A. Davis,

Debtor: Chapter 7 Case
Case No. BKY 04-50760-GFK.

ORDER FOR RELIEF FROM AUTOMATIC STAY

The above-entitled matter came before the Court on September 8, 2004, on the
motion of Minnesota Housing Finance Agency (Movant) seeking relief from the automatic stay
of 11 U.S.C. 8362(a). Based upon the statements of counsel and all of the files, records
and proceedings herein, the Court now finds that cause exists entitling Movant to the
requested relief.

NOW, THEREFORE, IT IS HEREBY ORDERED that the automatic stay of 11 U.S.C.
8362(a) is immediately terminated as to Movant; and, Movant, its successors or assigns, are

hereby authorized to foreclose pursuant to Minnesota law that certain Mortgage dated

November 30, 2000, filed for record in the office of the County Recorder in and for St. Louis
County, Minnesota, on December 20, 2000, and recorded as Document No. 804451 and
covering real property located in St. Louis County, Minnesota, which is legally described as

follows:



Lot 3, Block 78, West Duluth 4th Division, St. Louis County, Minnesota.

Notwithstanding Fed. R. Bankr. P. 4001(a)(3), this order is effective immediately.

Dated this ___ day of , 2004.

Gregory F. Kishel
United States Bankruptcy Judge



