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UNITED STATES BANKRUPTCY COURT 
 

DISTRICT OF MINNESOTA 
 
In re: 
 
Peter M. Scanlan, 

 
Debtor, 

Chapter 7
BKY No. 04-50696-GFK

AMENDED NOTICE OF
MOTION AND MOTION

 
TO: Debtor Peter M. Scanlan, 6620 Stones Road, Northhome, Minnesota, 56661, his 

Attorney, William I. Kampf, Henson and Efron, 220 South Sixth Street, Suite 
1800, Minneapolis, Minnesota 55402, and the United States Bankruptcy Trustee, 
John A. Hedback, 2855 Anthony Lane, Suite 201, St. Anthony, Minnesota, 55418  

 
1. Creditors, the Minnesota Laborers Fringe Benefit Funds move the Court 

for the relief requested below and give notice of hearing. 

2. The Honorable Gregory F. Kishel will hold a hearing on this motion at 2:00 

p.m. on November 3, 2004, in Courtroom No. 2, at the United States Courthouse, 515 

West First Street, in Duluth, Minnesota. 

3.  Any response to this motion must be filed and delivered not later than 

October 29, 2004 which is three days before the time set for the hearing (excluding 

Saturdays, Sundays, and holidays), or filed and served by mail not later than September 

25, 2004 which is seven days before the time set for the hearing (excluding Saturdays, 

Sundays, and holidays).  UNLESS A RESPONSE OPPOSING THE MOTION IS 

TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING. 

4. This Court has jurisdiction over this motion pursuant to 28 U.S.C. §§ 157 

and 1334, Fed.R.Bankr.P. 5005 and Local Rule 1070-1.  This proceeding is a core 
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proceeding.  The petition commencing this Chapter 7 case was filed on June 14, 2004.  

The case is now pending in this Court. 

5. This motion arises under 11 U.S.C. § 522 and Fed.R.Bankr.P 4003(b). 

This motion is filed under Fed.R.Bankr.P. 9014 and Local Rule 4003-1(a).  Movants 

request relief with respect to the exemptions claimed by the Debtor. 

6. Movants object to the Debtor claiming an exemption for the Wolf Point 

Resort, which is comprised of several buildings and six cabins. 

7. Movants also request the Court order an independent appraisal of the 

property to determine the fair market value of the portion of the property containing 

Debtor’s homestead and the portion containing Wolf Point Resort.   

Wherefore, the Minnesota Laborers Fringe Benefit Funds move the Court for an 

Order: 

1. Sustaining the Movants’ objection to the Debtor’s homestead exemption;  

2. Requiring an independent appraisal of the property; and 

3. Such other relief as may be just and equitable.    

 

Date:  September 30, 2004  McGRANN SHEA ANDERSON CARNIVAL 
STRAUGHN & LAMB, CHARTERED 

 
By   s/Pamela Hodges Nissen   

Pamela Hodges Nissen 
Atty. Reg. No. 259810 

   Amy L. Court 
    Atty. Reg. No. 319004 

800 Nicollet Mall, Suite 2600 
Minneapolis, MN 55402 
Telephone: (612) 338-2525 
 
Attorneys for Creditors, Minnesota Laborers 
Fringe Benefit Funds 
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Verification.   
 
I, Pamela Hodges Nissen, attorney for the Minnesota Laborers Fringe Benefit Funds 
named in the foregoing notice of hearing and motion, declare under penalty of perjury 
that the foregoing is true and correct according to the best of my knowledge, information 
and belief.   
 
 
       s/Pamela Hodges Nissen   
       Pamela Hodges Nissen 
 
Subscribed and sworn to before me 
this 30th day of September, 2004. 
 
 
s/Nicole L. Lindemann   
Notary Public 
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UNITED STATES BANKRUPTCY COURT 
 

DISTRICT OF MINNESOTA 
 

In re: 
 
Peter M. Scanlan, 
 

Debtor, 
 
 

Chapter 7
BKY No. 04-50696-GFK

CREDITORS’ MEMORANDUM IN
SUPPORT OF THEIR OBJECTION TO

DEBTORS’ CLAIMED EXEMPTIONS

 
 

SYNOPSIS 
 

 Creditors, the Minnesota Laborers Fringe Benefit Funds object to the 

homestead exemption claimed by the Debtor Peter Scanlan in this Chapter 7 

bankruptcy proceeding.  Scanlan claims a homestead exemption for the Wolf 

Point Resort.   The Creditors object to that exemption.      

STATEMENT OF FACTS 
 

 The Minnesota Laborers Fringe Benefit Funds (hereinafter “Funds”) are 

multi-employer, jointly-trusteed fringe benefit plan created and maintained 

pursuant to the Labor Management Relations Act of 1947 (LMRA) and Employee 

Retirement Income Security Act of 1974 (ERISA).  Affidavit of Pamela Hodges 

Nissen (hereinafter “Nissen Aff.”) ¶ 2.  On October 3, 2000, the Funds initiated a 

lawsuit for the collection of unpaid fringe fund contributions against Specialty 

Building Services, Inc. (hereinafter “SBS”) and Peter M. Scanlan (hereinafter 

“Scanlan”) individually in United States District Court for the District of Minnesota.  

Id. at 3.  The Funds obtained a judgment in the amount of $220,820.18 against 
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SBS and Peter M. Scanlan.  Id. at 4, Ex. A. 

 On June 14, 2003, Scanlan filed this Chapter 7 Bankruptcy proceeding. 1  

On June 29, 2004, Scanlan filed his schedules listing, among other things, his 

exemptions.  Pursuant to these schedules, the Scanlan claims a homestead 

exemption for property located at 66200 Stones Road, Northome, Minnesota 

56661 (hereinafter “property”).  A property sketch shows that the property 

contains a one story frame house, boat house, shed/gameroom, hot tub building, 

and six cabins.  See Property Sketch, attached to Nissen Aff., as Ex. B.   Scanlan 

operates this property primarily as a resort and earns income by renting the 

cabins.  See 2003 Income Tax Return for Peter M. Scanlan, attached to Nissen 

Aff., as Ex. C.   

In the exemption schedule Scanlan lists the fair market value of the 

property to be $375,000.00 secured by a mortgage in the amount of 

$175,000.00.  However, a limited appraisal that was conducted in February of 

2004 values the property at $400,000.00. See Limited Appraisal attached to 

Nissen Aff., as Ex. D. In a personal financial statement completed in connection 

with a mortgage application in December of 2003, Scanlan indicates that his real 

property is valued at $395,000.00.  See Personal Financial Statement of Peter M. 

Scanlan, attached to Nissen Aff., as Ex. E.  Finally, on a Uniform Residential 

Loan Application completed by Scanlan in December of 2003, Scanlan indicates 

he owns real property valued at $475,000.00.  See Uniform Residential Loan 

Application, attached to Nissen Aff. as Ex. F. 

                                                 
1  On May 19, 2003, Scanlan initiated a Chapter 7 proceeding on behalf of Specialty Building 
Services, Inc.  See Court File No. 03-43680 
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ISSUES 

1. Whether the Scanlan is entitled to exempt the entire Wolf Point Resort 
property as a homestead pursuant to Minnesota Statutes 510.10 and 
whether an independent appraisal of the property should be ordered. 

 
ARGUMENT 

 
I. LEGAL STANDARD 
 

Upon the filing of a bankruptcy petition, all of the debtor's property 

becomes part of the bankruptcy estate. See 11 U.S.C. § 541. "The Code, 

however, allows the debtor to prevent the distribution of certain property by 

claiming it as exempt." Taylor v. Freeland & Kronz, 503 U.S. 638, 642, 112 S.Ct. 

1644, 1647, 118 L.Ed.2d 280 (1992). Exempted property is no longer part of the 

bankruptcy estate. To claim an exemption, "[t]he debtor shall file a list of property 

that the debtor claims as exempt.  "Unless a party in interest objects, the property 

claimed as exempt on such list is exempt." Abramowitz v. Palmer, 999 F.2d 

1274, 1276-77 (8th Cir.1993). To object to an exemption, a party in interest must 

"file an objection to the list of property claimed as exempt ... within 30 days after 

the meeting of creditors held under § 341(a) is concluded or within 30 days after 

any amendment to the list or supplemental schedules is filed, whichever is later." 

Fed. R. Bankr.P. 4003(b). 

II. SCANLAN IS NOT ENTITLED TO EXEMPT THE ENTIRE PROPERTY 
UNDER THE HOMESTEAD EXEMPTION AND AN INDEPENDENT 
APPRASAL SHOULD BE ORDERED 

 
A. Scanlan is not Entitled to an Exemption for the Portion of the 

Property Comprising the Wolf Point Resort.  
 

In Minnesota Debtors may elect to use either the exemptions set forth in 

the Bankruptcy Code or the exemptions allowed under Minnesota's state 
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statutes.  See In re Martin, 297 B.R. 750, 751-752 (8th Cir. BAP 2003); 11 U.S.C. 

§ 522(d); 11 U.S.C. § 522(b)(2). In the present case, Scanlan elected to use 

Minnesota Statutes.  Minn. Stat. § 510.10 provides for a homestead exemption 

as follows: 

The house owned and occupied by a debtor as the debtor's 
dwelling place, together with the land upon which it is situated to 
the amount of area and value hereinafter limited and defined, shall 
constitute the homestead of such debtor and the debtor's family, 
and be exempt from seizure or sale under legal process on account 
of any debt not lawfully charged thereon in writing, except such as 
are incurred for work or materials furnished in the construction, 
repair, or improvement of such homestead, or  for services 
performed by laborers or servants and as is provided in section 
550.175.  
 
The purpose of the homestead exemption is to secure a debtor’s home 

against uncertainties and misfortunes of life and to preserve the home as a 

dwelling place for the debtor and his or her family. In re Stenzel, 259 B.R. 141, 

146 (8th Cir. BAP, 2001).  The limitations placed on homestead exemptions are to 

ensure the debtor does not unfairly retain assets.  In re Kyllonen, 264 B.R. 17 (D. 

Minn. 2001).  The plain language of Minn. Stat. § 510.10 allows an exemption for 

a single house owned and occupied by a debtor.  Minn. Stat. § 510.10 does not 

allow for an exemption for other residences or dwellings located on the property 

not occupied by the Debtor.  Consequently, Scanlan should only be granted an 

exemption up to the value of the house he actually resides in and the 

surrounding property upon which the house is situated, not the value of the 

parcel as a whole which includes the Wolf Point Resort.   

The Eighth Circuit Court of Appeals has held that under similar 

circumstances, the nonexempt property cannot be included in the exemption. 
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Duffy v. Tegeler, 19 F.2d 305 (8th Cir.1927).  In Tegeler, the debtor claimed as a 

homestead exemption, a tract of land containing the home of the debtor and 

certain buildings used as an amusement park.  These other buildings consisted 

of a dance hall, a small clubhouse, refreshment stands, and summer cottages.  

The Court held that nonexempt buildings did not impart their nonexempt 

character to the land upon which they stood because they were temporary 

structures that could be removed without damaging the land and without 

suffering depreciation. Id. at 307. The Court went on to note however, if the 

nonexempt building became part of the land, they would impart to that portion 

upon which they were situated their nonexempt character.  Id.    In this case, the 

boat house, shed/gameroom, hot tub building, and six cabins for the Wolf Point 

Resort are not temporary structures, and therefore not only the value of the 

buildings, but also the value of the real property upon which they are situated, 

are all nonexempt.  

Likewise, In re Shepardson, 28 F.2d 353 (D.C.Cal. 1928), the Court held  

“Where the claimant is established upon the property for the main 
purpose of engaging in a certain business, and uses a portion 
thereof for dwelling purposes only, that may be convenient to that 
business, it may not be said that the property comes within the 
purpose of the statute allowing homestead exemption. On the other 
hand, where the place is primarily the home of the family, and some 
business is engaged in on the premises in an incidental way, the 
conduct of such a business does not deprive the owner of the right 
to his homestead claim”   
 
Here, Scanlan’s occupancy on the property is incidental, the main purpose 

of the property is to conduct a resort business.  In 2003, Scanlan earned gross 

profit of $42,769.00 from operations related to the resort but earned only 
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$3,000.00 from wages, salaries, and tips.  See Ex. C to Nissen Aff. Thus, 

Scanlan should not be allowed to claim a homestead exemption that portion of 

the property associated with his resort business.   

B. An Independent Appraisal of the Property Should Be Ordered 

The Court should order an independent appraisal of the property to 

determine the fair market value of the portion containing Wolf Point Resort and 

the portion containing Scanlan’s homestead.  On his exemption schedule, 

Scanlan lists the fair market value of the property as $375,000.00.  In two 

separate documents executed prior to Scanlan’s filing of this Chapter 7 matter, 

he estimates the fair market value of the property to be $395,000.00 and 

$475,000.00.  See Ex. E, F to Nissen Aff.  In addition, an appraisal of the 

property conducted in February of 2004 estimates the fair market value of the 

property to be $400,000.00.  See Ex. D to Nissen Aff.  However, none of these 

documents divide the parcel into its separate sections to determine what the fair 

market value of each is.  Without an independent appraisal, the Court has no 

way of determining the value of Scanlan’s homestead exemption nor of 

determining the value of the Wolf Point Resort which is not exempt and should 

be returned to the bankruptcy estate.   

CONCLUSION 

Based upon the foregoing, the Creditors respectfully requests their 

Objection to the Scanlan’s claimed homestead exemption be sustained and an 

independent appraisal of the property ordered, with Scanlan’s exemption limited 

to the value of his house and the immediate property upon which it is situated.   
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Dated:  September 30, 2004 McGRANN SHEA ANDERSON CARNIVAL  
STRAUGHN & LAMB, CHARTERED 

 
By__s/Pamela Hodges Nissen _ 

Pamela Hodges Nissen 
Att'y Reg. No. 259810 

   Amy L. Court 
    Att’y Reg. No. 319004 

800 Nicollet Mall, Suite 2600 
Minneapolis, MN 55402-7035 
Telephone:  (612) 338-2525 

 
Attorneys for Creditors, Minnesota  
Laborers Fringe Benefit Funds 
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UNITED STATES BANKRUPTCY COURT 
 

DISTRICT OF MINNESOTA 
 
In re: 
 
Peter M. Scanlan, 
 

Debtor, 
 
 

Chapter 7
BKY No. 04-50696-GFK

AFFIDAVIT OF 
PAMELA HODGES NISSEN

 
 
 
STATE OF MINNESOTA) 

) ss. 
COUNTY OF HENNEPIN) 
 

PAMELA HODGES NISSEN, being first duly sworn upon oath, deposes and 

states: 

1. I am the attorney for the Minnesota Laborers Fringe Benefit Funds 

(“Funds”) in this Chapter 7 bankruptcy matter. 

2. The Funds are multi-employer, jointly-trusteed fringe benefit plan created 

and maintained pursuant to the Labor Management Relations Act of 1947 (LMRA) and 

Employee Retirement Income Security Act of 1974 (ERISA).   

3. On October 3, 2000, the Funds initiated a lawsuit against Debtor Specialty 

Services Corporation and Peter M. Scanlan for the collection of unpaid fringe fund 

contributions in United States District Court for the District of Minnesota. 

4. The Funds obtained a judgment in the amount of $220,820.18 against  

Specialty Building Services, Inc. and Peter M. Scanlan.  A true and correct copy of the 

judgment is attached hereto as Exhibit A.  
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5. Attached hereto as Exhibit B is a true and correct copy of a property 

sketch for the property located at 66200 Stones Road, Northome, Minnesota. 

6. Attached hereto as Exhibit C is a true and correct copy of the 2003 

Income Tax Return for Peter M. Scanlan. 

7. Attached hereto as Exhibit D is a true and correct copy of the Limited 

Appraisal for the property located at 66200 Stones Road, Northome, Minnesota 

conduced in February of 2004.   

8. Attached hereto as Exhibit E is a true and correct copy of the Personal 

Financial Statement of Peter M. Scanlan completed in December of 2003.    

9. Attached hereto as Exhibit F is a true and correct copy of the Uniform 

Residential Loan Application of Peter M. Scanlan completed in December of 2003.    

10. This affidavit is made in support of the Creditors’ motion Objecting to the 

Exemptions claimed by the Debtor.   

 

FURTHER YOUR AFFIANT SAITH NOT. 

s/Pamela Hodges Nissen   
PAMELA HODGES NISSEN 
 

Subscribed and sworn to before me 
this 30th  day of September, 2004. 
 
s/Nicole L. Lindemann   
Notary Public 
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UNITED STATES BANKRUPTCY COURT 
 

DISTRICT OF MINNESOTA 
 
In re: 
 
Peter M. Scanlan, 
 

Debtor, 
 
 

Chapter 7
BKY No. 04-50696-GFK

FINDINGS OF FACT 
CONCLUSIONS OF LAW AND 

ORDER SUSTAINING OBJECTION

 
 

The above-entitled action came on for hearing before the Honorable Judge 

Gregory F. Kishel on November 3, 2004 upon the motion of Creditor, Minnesota 

Laborers Fringe Benefit Funds objecting to the homestead exemption claimed by 

Debtor Peter M. Scanlan..   

 William I. Kampf appeared on behalf of Debtor Peter M. Scanlan.  Pamela 

Hodges Nissen appeared on behalf of Creditor Minnesota Laborers Fringe Funds. 

 Based upon all the filed, records, and proceedings herein, the Court hereby 

makes the following:   

FINDINGS OF FACT.   

1. The Debtor Peter M. Scanlan (hereinafter Scanlan) filed a petition under 

Chapter 7 of Title 11 of the United States Code on June 14, 2004 and the case is now 

pending before this Court.   

2. Creditors the Minnesota Laborers Health and Welfare Fund, Minnesota 

Laborers Pension Fund, Minnesota Laborers Vacation Fund, Construction Laborers 

Education and Training Fund of Minnesota and North Dakota, and Minnesota Laborers 
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Employers Cooperation and Education Trust (collectively “Creditors”) are multi-

employer, jointly-trusteed fringe benefit plan created and maintained pursuant to the 

Labor Management Relations Act of 1947 (LMRA) and Employee Retirement Income 

Security Act of 1974 (ERISA).   

3. On June 29, 2004, Scanlan filed his schedules listing, among other things, 

his exemptions.  Pursuant to these schedules, the Scanlan claims a homestead 

exemption for property located at 66200 Stones Road, Northome, Minnesota 56661. 

4. The property contains a one story frame house, boat house, 

shed/gameroom, hot tub building, and six cabins.   

5. Scanlan’s primary residence is the one story frame house contained on 

the property. 

6. Scanlan operates this property primarily as a resort and earns income by 

renting the cabins.   

7. Scanlan’s occupancy on the property is incidental; the main purpose of the 

property is to conduct a resort business. 

8. The boat house, shed/gameroom, hot tub building, and six cabins that 

comprise Wolf Point Resort are permanent fixtures on the property.   

9. Scanlan indicates the fair market value of the property as a whole ranges 

between $375,000.00 and 475,000.00. 

10. The property has not been appraised to determine the fair market value of 

the portion of the property containing Scanlan’s homestead and the Wolf Point Resort.  

An independent appraisal is necessary to determine the fair market value of each 

portion of the property.   
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CONCLUSIONS OF LAW 

1. Under Minn. Stat. § 510.10 Scanlan is entitled to a homestead exemption 

for only the portion of the property containing his homestead.  Scanlan is not entitled to 

a homestead exemption for the portion of the property comprising Wolf Point Resort.    

ORDER 

IT IS ORDERED: 

1. The Creditors objection to the homestead exemption claimed by Scanlan 

is sustained. 

2. Within 60 days of this Order, the Trustee is directed to retain an 

independent appraiser to determine the fair market value of the portion of the property 

comprising Scanlan’s homestead and of the portion comprising Wolf Point Resort.   

3. The Debtor shall only be allowed an exemption for the value of that portion 

of the property which relates to his residence.   

 

Dated:       BY THE COURT 

 
       
The Honorable Gregory F. Kishel 
United States Bankruptcy Court 
 

 



 

 AFFIDAVIT OF SERVICE 
 
 
STATE OF MINNESOTA ) 
 ) ss. 
COUNTY OF HENNEPIN ) 

 
 

Nicole L. Lindemann, being first duly sworn upon oath, deposes and states that 

on the 30th day of September, 2004, she served a copy of the following: 

1. Amended Notice of Motion and Motion; 
2. Creditors’ Memorandum in Support of their Amended Motion Objecting to 

Debtors’ Claimed Exemptions; 
3. Affidavit of Pamela Hodges Nissen with Exhibits; and 
4. Revised proposed Findings of Fact, Conclusions of Law and Order 

Sustaining Objection; 
 

upon: 
 
William I. Kampf, Esq. 
Henson & Efron, P.A. 
220 South Sixth Street 
Suite 1800 
Minneapolis, MN 55402 
 
John A. Hedback 
United States Bankruptcy Trustee 
2855 Anthony Lane 
Suite 201 
St. Anthony, MN  55418 
 

 
by depositing the same with postage prepaid with the United States mail at Minneapolis, 

Minnesota. 

s/Nicole L. Lindemann   
 Nicole L. Lindemann 
Subscribed and sworn to before me 
this 30th day of September, 2004. 
 
 
s/Andrea Bjergo    
Notary Public 




