UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
Brian Meurer NOTICE OF HEARING AND

MOTION FOR RELIEF FROM
AUTOMATIC STAY

Debtor

Chapter 7, Case No. 04-34882

TO:  Brian Meurer, INCLUDING TRUSTEE AND OTHER INTERESTED PARTIES

1. Mortgage Electronic Registration Systems, Inc., (“Movant”), a corporation, by its
attorneys, moves the Court for the relief requested below and gives notice of hearing.

2. The Court will hold a hearing on this motion at 10:30 am on September 27, 2004,
in Courtroom 228B, 200 Federal Building, 316 North Robert Street, St. Paul, MN 55101 or as
soon thereafter as counsel can be heard.

3. Any response to this motion must be filed and delivered not later than on
September 22, 2004, which is three days before the time set for the hearing (excluding
Saturdays, Sundays, and holidays), or filed and served by mail not later than September 16,
2004, which is seven days before the time set for the hearing (excluding Saturdays, Sundays and
holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE
COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4, This court has jurisdiction over this motion pursuant to 28 U.S.C. 8§ 157 and
1334, FRBP Nos. 5005 and Local Rule 1070-1. This is a core proceeding. The Chapter 7 case

was filed on August 19, 2004, and is now pending in this court.



5. This motion arises under 11 U.S.C. 8 362 and Federal Rules of Bankruptcy
Procedure 4001, and is filed under Federal Rules of Bankruptcy Procedure 9014 and Local Rules
1201-1215. Movant requests relief with respect to the property of Debtor, subject to a mortgage
to Movant.

6. Debtor above-named is the owner of certain real property located at 1342 1st
Street Southeast, Rochester, MN 55904, legally described as follows, to-wit:

Lot 16, Block 2, Harvey Sanderson Addition to the City of Rochester, Olmsted
County, Minnesota.

7. The indebtedness of Brian Meurer is evidenced by a Promissory Note and
Mortgage dated January 30, 2003, filed of record in the Olmsted County Recorder's office on
February 13, 2003, and recorded as Document No. A-955102. A true and correct copy of the
front page of the recorded mortgage is attached as Exhibit A.

8. The Debtor has failed to pay monthly mortgage payments since April 1, 2004, and
is in default in the amount of $6,157.26 together with reasonable attorneys fees and costs
incurred pursuant to the note and mortgage. Debtor has failed to make any offer of adequate
protection. Accordingly, Movant’s interest is inadequately protected.

9. The total amount due under the mortgage and note as of the date of hearing is
approximately $131,000.00.

11.  The Debtor has estimated the value of the homestead as $112,500.00, and
accordingly, Debtor has no equity in the premises and the property is not necessary to an
effective reorganization.

12.  The undersigned attorneys have commenced foreclosure proceedings, which
proceeding was terminated as a result of the filing of the bankruptcy petition on August 19,

2004.



13. By reason of the foregoing, Movant is entitled to have the automatic stay lifted
and vacated so it can recommence the mortgage foreclosure action pursuant to Minnesota
Statutes.

WHEREFORE, Movant by its undersigned attorney, moves the Court for an Order that
the automatic stay provided by 11 U.S.C. Section 362 (A) be terminated to permit Movant to
foreclose its mortgage on the subject property, and for such other and further relief as may be

just and equitable.

Dated: September 13, 2004

USSET & WEINGARDEN P.L.L.P

By: _ /E/ Paul A. Weingarden/Brian H. Liebo
Paul A. Weingarden, #115356
Brian H. Liebo #277654
Attorney for Movant
4500 Park Glen Road, #120
Minneapolis, MN 55416
(952) 925-6888




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

Brian Meurer
AFFIDAVIT OF PETITIONER

Debtor

Chapter 7, Case No. 04-34882

STATE OF NEW JERSEY )

COUNTY OF BURLINGTON )

DAM\\ TW 65 , being first duly sworn, deposes and states on oath that
she/he is employed by Cendant Mortgage Corp. as servicer for Mortgage Electronic Registration
Systems, Inc., the movant in this action, that she/he has read the annexed Notice of Hearing and Motion
for Relief From Automatic Stay, and that it is true of her/his knowledge to the best of her/his
information.

4 @AM
J 0

Subscribed and sworn to before me this
313 day of Aygqust , 2004.

NOTAI?YT:I}ELE Lé MMGER
- STATE A
COMMISSION # DD 175015
EXPIRES 01/21/2007
BONDED THRL 1:888:-NOTARYY
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THIS MORTGAGE (*Secnrity Insitument”) 3s given on  January 3o0¢h, 2003
The Mortgagor is Bxian D Meure¥. AN WMIBARRIED MAN .

(*Botrower"), This Security Ingtrument {s given to Morigage Blectronic Regigtmtion Systems, Tne. ("MERSY),
(solely 85 morminee for Loader, 25 hereinafios defined, wnd Lendor's successors and assign), as mortgages. MERS is
orpanized and existing under the laws of Delaware, and has m address and telephone number of 2.0, fox 2026,
Tlint, M1 48501-2026, . (388) 675-MERS. Candant Mortgage Gorpoxation p/B/A Burnat Eoms
Lopne

2
("Lender™) 6 organized ond exdstlng wnder he taws of Wew Jeraay 2 ud
Fns an address of 3000 Lisadenhall Rasd dount Laurel, NF 08054 '

. Borrowes gwes Lender the principal sum of

one Huadred Twenty-93x Thousand Nina Hupdred Seventy-8ix Dollars and Zero Centu
Dollars (1.8, $136.976.00 ).
This debt iz evidenced by Bomower's noto dated the pame date a5 this Security Jnstrument (*Note"), which
pravides fior monthly payments, with the Fufl dabt, if ot paid carlier, duc and payable on Fehzuaxy 16%, 2033
and for interest at the yearly rate of 6000 perceat, This Security
Tnsiunent secures to Lender: (2) He repayment of the debi evidemeed by the Note, with interest, and all rencwals,
extensions and sodifientions of the Note; (b) the paymens of afl other sums, with inferest, advancod meder pargraph
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7 ta protect the security of this Security Instrument; and (¢) the performanes of Rorrower' § covenmls and agteements
under thia Security instroment and the Note, For this purposs, Borrower does hereby mortgage, graut and convey to
MERE, (solely a& nominee for Lender and Lender's sucessors and assigns) ond to the gncoeguors anfl astigna of
MERS, with power of sale, ths fallowing described propesty located in OLMSTED

County, Minnesotu:

LoT 16, BLOCK 2, HARVEY BAMDERSON ADDITION TO 'THE CITY OF ROCHESIER, OLMEYED
COUNTY, MINNESOTA «

which has the address of 3342 18% STREET SOUTHEAST [Swroety
ROCHESTER [Cltyl, Minneaota 55904 {#ip Ceds] ("Propexty Address"y;

TOGETHER WITH sl the improvements now oOr hereafier crecied on the propertys and nll cavements,
appurtensmees snd fixtures now or hercaficr a part of the property. All veplacements and additicns ghall also be
covered by this Sceurity Instrument. All of the Faregoing 1a refarred to in This Serrity Tastrument 88 the "propesty.®
Borrower mnderstands amid agrees that MERS ‘holds only logal tile to the inlerests granted by Borrower in this
Secugity Tnstrursent; o, if neceesary to comply with law or custom, MERS, (as nomines for Lender und Lender's
successors and assigns), has the Tight: to gxeruise my or all of those interests, including, but not limited to, the right
10 foreclose and sell the Proporty; snd to tuka nmy action equired of Lender including, but not limited to, releasing or
canceling fhis Scourity Inatrument,

BORROWER COVENANTS that Borrower 15 lawfally seized of the catate hereby conveyed and has the right to
mortgage, grant and convey the Praperty and that the Propey 14 unenenrnhered, except for entumbranges of zecord:
Boprowsr warrants md will defond generaily the title to the Property against all cliima and demands, subjoct to wny
cacumbrances of xecord.

THIS SECURITY TNSIRUMENT combined uniform covenams for aational use and nop-uniform covenacts
wish limited varlarions by jutisdistion to constilute a uniform gecurity inatrument covering real propurty.

Borrower and Lendor covenant and agres g8 follows:

UNIFORM COVENANTS.

1. Payment of Principnl, Iniurest and Late Charge. Borrower shall pay when dng fhe principal of, and
{ntzreat on, the debt svideaced by the Note and late charges duo under the Note,

2. Manthly Payment of Taxes, Insucance and Other Charges, Botrower ehall include in each monthly
payment, together with the principal snd interest a5 sot forih in the Noto and any lats charges, u sum for (1) taxes and
special assessments levied or to be lovied apainst the Propecty, (B) lepsshold payments or ground renls on the
Propecty, sod (6) premioms for insumce required under parapraph 4. Yu amy year in which (ke f.ender rgust pay 4
mortgapd insurance premiuim to the Sceretory of Hovsing snd Urhan Development (“Scoretary®), ar in any yedr in
which such premium would have bemm vequited I Tender aill held the Seourity Insmunent, cach monthly payment
ghall aleo include sither: (3) » wum for the annual mortgage Insumnee promium 10 b paid by Lender to the Secretaty,
or (if) & monthly charge instead of n martgage insurance premium if this Security Instrument Is held by the Secretary,
in o ropsonable amount to he determmined by the Secretary, Except for the montlily charge hy the Sectatary, thege
itcma are ealled YEgcrow Ttoms® and the gums pald to Lender nre culled “Ercrow Punds,"

YLender may, At any time, collect and #10ld amounts for Racrow Tiems in an aggrogate amount not to excued the
spdnur Amount that may be vequired far Borrawer' s escrow accomnt wnder the Real Estate Seitlement Procodures

Inlliele
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
In Re:

Brian Meurer MEMORANDUM OF LAW

Debtor

Chapter 7, Case No. 04-34882

Mortgage Electronic Registration Systems, Inc. ("Movant"), submits this memorandum

of law in support of its motion for relief from the stay in the above-entitled matter.
FACTS

Movant holds a valid, perfected mortgage on real property owned by the Debtor. On the
date of filing, the Debtor was delinquent under the note and mortgage. Since this case was filed
Debtor has made no payments to Movant and the arrears total $6,157.26.

ARGUMENT

1. Under Section 362.(d)(2) of the Bankruptcy Code, relief from the automatic stay
shall be granted upon request of a creditor "for cause, including the lack of adequate protection
of an interest in property of such creditor.” The Debtor in this case has failed to make payments
required by the note and mortgage for a period of more than 6 months. Debtor has not otherwise
provided Movant with adequate protection of its interest in the property. Such circumstances
constitute cause, within the meaning of §362(d)(1), justifying relief from the stay. In Re: Video

East, Inc., 41 B.R. 176 (Bkrtcy. E.D. Pa. 1984); In Re: Frascatore, 33 B.R. 687 (Bkrtcy. E.D. Pa.

1983).
2. Pursuant to 8362(d)(2) of the Bankruptcy Code, relief from the stay is appropriate

where Debtor has no equity and the property is not necessary to an effective reorganization. 11

U.S.C. 8362(d)(2). See, In Re: Gellert, 55 B.R. 970 (Bkrtcy. D. N. H. 1983). In this case the

balance due Movant is approximately $131,000.00. The value of the property is approximately



$112,500.00. Clearly, the Debtor has no equity in the property, and as this is a Chapter 7 case,
the property is not necessary to an effective reorganization.
CONCLUSION

Movant is entitled to relief from the automatic stay pursuant to 11 U.S.C. §362(d)(1) for
cause, where its interest in the secured property is not adequately protected. Movant is also
entitled to relief from the automatic stay pursuant to 11 U.S.C. §362(d)(2) when Debtor has no
equity, and when the property is not necessary to an effective reorganization.

Movant respectfully requests an Order of this Court modifying the automatic stay
consistent with the attached proposed Order.

Dated: September 13, 2004
USSET & WEINGARDEN P.L.L.P

By: _ /E/ Paul A. Weingarden/Brian H. Liebo
Paul A. Weingarden, #115356
Brian H. Liebo #277654
Attorney for Movant
4500 Park Glen Road, #120
Minneapolis, MN 55416
(952) 925-6888




U.S. BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re:

Brian Meurer

Debtor UNSWORN DECLARATION
FOR PROOF OF SERVICE

Chapter 7, Case No. 04-34882

Erin Kay Buss, employed on this date by USSET & WEINGARDEN, attorney(s) licensed to
practice law in this court, with office address of Suite 120, 4500 Park Glen Road, Minneapolis,
Minnesota 55416, upon penalty of perjury, declares that on September 13, 2004, | served the
annexed Notice of Hearing and Motion for Relief from Automatic Stay upon each of the entities
named below by mailing to them a copy thereof by enclosing same in an envelope with first class
mail postage prepaid and depositing same in the post office at Minneapolis, Minnesota,
addressed to each of them as follows:

Office of the United States Trustee
1015 U.S. Courthouse

300 South Fourth Street
Minneapolis, MN 55415

Charles Ries

Chapter 7 Trustee
P.O.Box 7

Mankato, MN 56002-0007

Jeff Bagniefski
Attorney at Law

PO box 6

Rochester, MN 55903

Brian Meurer
1342 1st Street Southeast
Rochester, MN 55904

[E/ Erin Kay Buss
Erin Kay Buss




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Brian Meurer

Debtor.

Chapter 7, Case No. 04-34882

The above entitled matter came on for hearing upon motion of Mortgage Electronic
Registration Systems, Inc., (“Movant”), pursuant to 11 U.S.C. Section 362 on September 27,
2004, at the U.S. Bankruptcy Court, St. Paul, Minnesota. Appearances were as noted in the
record. Based upon the evidence adduced at said hearing, the arguments of counsel, and the
Court being fully advised of the premises,

IT ISHEREBY ORDERED THAT:

The automatic stay imposed by 11 U.S.C. §362 is hereby terminated as to the real
property over which the Movant, its successors and/or assigns, has an interest, said property
legally described as follows, to-wit:

Lot 16, Block 2, Harvey Sanderson Addition to the City of Rochester, Olmsted
County, Minnesota.

Movant may proceed to foreclose its mortgage in accordance with Minnesota Statutes.
Movant's request for attorneys fees and costs shall not be considered as this is governed by state
law. Notwithstanding Federal Rules of Bankruptcy Procedure 4001(a)(3), this order is effective
immediately.

Dated this __ day of , 2004,

Judge of the Bankruptcy Court



