04-29310
UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Cuse Nu. 04-34041-GFK
Chapter 7
Veronica Livingston,

Debtor(s)

NOTICE OF HEARING AND MOTION
FOR RELIEF FROM STAY

TO: The Debtor(s) and other entities specificd in Local Rule 9013-3(a).

1. Amcriquest Mortgage Company moves the Court for relief requested below and gives
Notice of Hearing.

2. The Court will hold a Hearing on this motion at 10:30 a.m., on September 27, 2004, in
Courtroom No. 228B, at the United States Courthouse, at 316 North Robert Street, St. Paul,
Minnesota.

3. Any responsc to this motion must be filed and delivered no later than September 22,
2004, which is three days before the time set for the hearing {excluding Saturdays, Sundays, or
holidays), or filed and served by mail no later than September 16, 2004, which 1s seven days
before the time set for the hearing (cxcluding Saturdays, Sundays, or holidays). UNLESS A
RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT
THE MOTION WITHOUT A HEARING.

4. This court has jurisdiction over this motion pursuant to 28 U.8.C. §§157 and 1334,
Bankruptey Rule 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The
petition commencing this Chapter 7 case was filed on August 9, 2004. The case is now pending
in this court,

5. This Motion arises under 11 U.S.C. §362 and Bankruptcy Rule 4001. This mation is
filed under Bankruptey Rule 9014 and Local Rules 9013-1 - 9015-1(d). Movant Requests Reliet
with respect to exempt property of the debtor subject to a lien.

6. By mortgage dated October 9, 2003, in the original principal amount of $167,000.00 (the
"Mortgage"), which mortgage was subsequently assigned by Document No. 3706635, Movant
acquirced a first morigage's interest in the following real property (the "Property”), to-wit:



The North 112.5 Feet of the South 866.5 Feet of the East 1/8 of the Southwest 1/4 of the
Northeast 1/4 of Section 17 Township 29, Range 22, according to the United States Government
Survey thereof, subject to Greenbrier Street, Ramsey County, Minnesota

The Mortgage was filed in the offices of the recorder, for Ramscy County, Minnesota on
December 1, 2003, as Document No. 3706635, A copy of the Mortgage 15 attached hercto as
Exhibit A.

Debtor has listed in her filed Bankruptcy schedules that her intent is to surrender said
property.

7. The last payment received from Debtors was applied to the May, 2004 payment as that
was the next payment due. Debtor(s) is delinquent under the terms of the note secured by the
Mortgage with respect to monthly payments due as follows:

3 payments @ $1,514.74 54,544.22
3 late charges @@ $59.82 $179.46
NSF Fees $100.00
Escrow Balance $298.00
Attorneys Fees & Cost $700.00
TOTAL $5,821.68

The outstanding principal balance due to Movant under the terms of the note is $166,234.63 as of
August 26, 2004, and interest accrues at the rate of 7.75% per diemn per day. On information and
belief, the Property is also encumbered by a sccond mortgage in favor of Wekks Fargo Financial
in the approximate amount of $18,280.00. The amount therefore due and owing on said note is
as lollows:

Principal 5160,234 .63
Accrued Late charges S239.28
Escrow advance S298.00
NSF Fecs SO0 .00
Interest S3500.16
Attorneys Fees & Costs $700.00
TOTAL $171,072.07

The fair market value of the Property as averred by the debtor is approximately $188,000.00.

8. Movant does not have, and has not been offered, adequate protection of its interest in the
Property. In view of the fact that this is a Chapter 7 liquidation proceeding, the Property 1s not
necessary for an effective reorganization. Moreover, Debtor(s) failure to make payments to
Movant when due, or otherwise provide Movant with adequale protection of its interest in the
Property constitutes cause, within the meaning of 11 U.S.C. Sec. 362(d)(1), entitling Movant to
relief from the automatic stay.



9. If testimony 1s necessary as 1o any facts relevant (o thus motion, Nancy A, Nordmeyer,
7300 Metro Boulevard #3540, Edina, MN, will (cstify on behalf of Movant.

10. This is an attempt to cellect & debt and any information abtained will be used for
that purpose. This notice is required by the provisions of the Fair Debt Coilection Practices Act
and does not imply that we are attempting to cotlec! mopey from anyone who has discharged the
debt under the Bankruplcy Laws ol the United States.

WHEREFORE, Movant, respectiully moves the Court for an Order modifying the antomatic stay

of Sec. 3G2(a) so as lo permit Movant to torcelose its Mortgage on the Property and for such
other relief as may be_]usl and equitable.

Dated:

Signed:/e/  NANCY A NORDMEYER

SHAPIRC & NORDMEYER, L.LL.P.
Nancy A Nordmeyer 121356
Lawrenes P, Zjelke- 152550
Attorney for movanl

7300 Metra Raulevard #390

Cdina, MN 55439-2306

(952) 831-4060

VERIFICATION

L @WWA (2ozo e E4 @Aﬂl@dpf‘m Couuseboéf

Ameriquest Morgage Company, i novanl named in the foregoing notice of hearing and
motion, declare under penalty of perjury that the foregoing 1s truc and correct according to the

best of my knowledpe. information and belef.

Executed on: AU@UE’T 5” %M Sigpi’éd

Anfeniquest Mortgage (,omp.m(
805 Ciy Purkway West STE 100

Orange, CA 92868



Aug-26-04 06:45am Frum-BuchIata.\ar

948 251 1349. 7-956  P.007/024
.’ .Loan No. 0059109462 - 7398

FIXED RATE NOTE
THIS LOAN HAS A PREPAYMENT PENALTY PROVISION.

October 9, 2003 Crange cA
[Pte) iCity]l [Stata]

1993 GREENBRIER STREET NORTH, SAINT PAUL, MN 55117

[Fropdy ADEos]

1. BORROWER'S PROMISE TO PAY

[ retumn for a loan that § have received, | promise lo pay U.S. $167,000.00 {this amount [s calied "mrincipal™), plus
Interest, to the order of tha Lendar. The Lender i Ameriquesi Mortgage Gompany .

1 understand that the Lender ymay lransier this Note. The Lender of anyone who takes this Note by transfer and whe is
entitled fo recaive payments undes this Nole & called the "Note Helder.”

2. INTEREST

interest wil be charged on unpald principal untt the full amount of prncipal has been paid. 1 will pay interest at a
yestly rate of 7.750%.

The ruerest rate required by this Sectlon 2 13 the rate | wil poy both before and after any defsult deserbad o Saction
6(B) of thiz Nete.

3. PAYMENTS
(A) Time and Plage of Payments

1 wiil pay principal and interest by rmaking payments gvery month.
L will make my menthly payments on the first day of each month beginning on December 1, 2003.

| will make these paymeris pvery month until | have pald all of the pelncipat and interest and any other eharges
described below that | may owe undes this Note. My monthly pgymenis wiil be applicd Lu Literest before pringipal. 1,

on  November 1, 2033, | =till owe amounts under this Note, [ 'wil pay thoss amounts In full on that date, wiich
called the "Maturity Date.”

1 will make my menthly payments att 505 City Parioway Waest, Sulte 100, Orange, GA 82868
or at a different place if required by the MNete Halder.

(8) Amount of Monthly Payments .
My monthly payments will be Inthe ameunt of U.S, $1,196.41.

4, PREPAYMENT PRVILEGE
| may repay =il ur any part of the princlpal balence of this Noto In accordance with the terms of this Section. A
*prepayment” IS any ernour, Ut | pay In exceas of my rogularly schedulad payments of principal and Interost that the
Lender will 2pply 1o reduce the outstanding principat balgnce on this Note I accurdance with this Section.
{A} Propayment Made Three (3.00) year(s) After the Date of this Note
1 | make a prepayment commeneing on of after tho Three, (3.00) year anniversary of the date of this Note, | may make
thal prepayment, i full orin part, without the imposition of a prepsyment charge by tha Lender.
(B) Prepayment Made Within Threa {3.00) year(s) of the Date of this Note
| agree to pay Lender a prepayment charge if | make a prepayment before the Three (3.00) year(s) anniversary of the
date of his Note, The prepayment charge will be iha lesser of two percent {2%]) of the unpald principal halance or
sixty (50) days interast on the unpald principal halance.
(C) Application of Funds
| agree that when | indicate in writing that [ am making 2. prepayment, the Lender shall apply funds It recelves first to

pay any prepayment charge and next in accordance with the order of appiication of payments set farth in Sectlon 2 of
the Security nstrument.

{D) Menthly Poyments

If 1 make a prepayment of an amount loss than the smount nsedad to compiletely repay-all amounts due under this
Note and the Securily Instrument, my regularty soheduled payments of principal and interast will not change a8 &
resull

5. LOAN GHARGES
if 3 law, which applies to this toan and which sets raximum lcan charges, is finally interpreted so that the Inierest of
ather loan charges ¢olleted of to be eollectad In connection with (his loan exceed the permitied limits, than: () 2nry
such loan charged shall be reduced by the amount necessary (o raduce (he charge to the permitted limit; and (i) any
suma alroady ootected from me which excesded permited limits wift be refunded to me. The Note Holder may
chaose to maka this refund by reducing the principal | owe under this Note or by making B erect payment & me. If o
refund reduces principal, tha redusdon will be tregtad as a pattiel prepayment.

2on.amars (feve. O1OL} 1ol2
1471412003 8:17:53 AM
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MORTGAGE

NORTHWEST TITLE AND ESCROW
7485 GONROY-WINDERMERE RO

SUNMEC
ORLANDO, FLORIOA 32605

DEFINITIONS
memmdpkmofmimmuﬂmmmdMﬂm_mdeﬁmdm
Sectogs 3, 11, 13, 18, 20 ond 21, Certain mies reganding thr usage of words used io tis document are
also provided m Section. 16.

(A) “Secrrity lnstrumani™ means this docvment, which is dated Octobar 8, 2003
wgether witk a1l Riders to thin docmment,

0059109462 - 7359
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case Number BKY 04-34041-GFK
Chapter 7

Veronica Livingston

Debtor(s)

MEMORANDUM OF LAW

Amerigquest Mortgage Company ("Movant"), submits this memorandum of law in support
of its motion for reliel from the stay in the above-entitled matter.

FACTS

Movant holds a valid, duly perfected mortgage on real property owned by the Debtors.
On the date this casc was filed, the Debtor(s) were delinquent in respect of payments due under
the note and mortgage. Since this case was filed, Debtor(s) are in arrears in the total amount of

$5,821.08.
ARGUMENT

1. Under Section 362.(d)(1) of the Bankruptcy Code, reliet from the automatie stay shall be
granted upon request of a creditor "for cause, including the lack of adequate protection of an
interest in property of such creditor.” 11 U.S.C. Sec. 362 (d) (1). The Debtor(s) in this case have
failed to make the payments required by the note and mortgage for a period of more than 2
months. Debtor(s) have not otherwise provided Movant with adequate protection of its interest
in the property. Such circumstances constitute cause, within the meaning of Section 362 (d) (1),
justifying relief from the stay. In Re Video East. Inc., 41 B. R. 176 (Bkrtcy. E. D. Pa. 1984); In
Re Frascatore, 33 B. R. 687 (Bkrtey. E. D. Pa. 1983).

2. Pursuant to Section 362 (d) (2) of the Bankruptcy Code, relief from the stay 1s also
appropriate where Debtor(s) have no equity in the subject property and the property is not
necessary to an effective reorganization. 11 U.S.C. Sce. 362 (d) (2). See, In Re Gellert, 55B.R.
970 (Bkrtcy. D. N. H. 1983). In the present case the balance duc Movant on the note and
mortgage is $171,072.07. [The property is encumbered by a second mortgage in favor of Wells
Fargo Financial in the approximate amount of $18,280.00.] The fair market value of the
property is approximately $188,000.00. Clearly, the Debtor(s) have no equity in the property.




Accordingly, Movant is entitled to an order terminating the stay and authonzing it to

foreclose its mortgage on the property.

Dated: O\'EQ)\ :

Respectfully submitted,
SHAPIRO & NORDMEYER, L.L.P.

Signed:/e/  NANCY A. NORDMEYER

Nancy A. Nordmeyer-121356
Lawrence P. Zielke-152539
Attorney for Movant

7300 Metro Boulevard #390
Edina, MN 55439-2306
(952) 831-4060



04-34641-GFK

SWORN CERTIFICATE OF SERVICE

STATE OF MINNESOTA )
) 88
COUNTY CF HENNEFPIN )

I, Stephanie Pilegaard says that on Scptember 2, 2004, I mailed copies of the
annexed Memorandum of Law, Proposed Order for Relief from Stay, Notice of
Hearing and Motion for Relief from Stay and Certificate of Service on the
following interested parties at their last known address, by mailing to them,
via first c¢lass mail, a copy thereof, enclosed in an envelope, postage
prepaid and by depositing the same in the post office at Edina, Minnesota.
Veronica Livingstocn

169% E. County Rocad D, Apt. 23

Maplewood, MN 55109

Richard Pearscn, Esq.

P.C. Box 120088

New Brighton, MN 55112

John A. Hedback, Esqg.

2855 Anthony Lane 5., STE 201

St. Anthony, MN 55418

U.S8. Trustee

1015 U.S. Courthouse

300 Scuth 4th St.

Minneapclis, MN 55415

Wells Fargo Financial \

PO Box 10443
Des Moines, 1A 50306-0443

;
Stephanie Pilegaard

subscribed and sworn to before me Beptember 3, 2004.

P A



04-29310
005910462
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
(Case Number BKY 04-34641-GFK
Veronica Livingston,

Debtor(s)

ORDER FOR RELIEF FROM STAY

The above-entitled matter came for hearing on September 27, 2004,

THIS CAUSE coming to he heard on the Motion of Ameriquest Mortgage Company, a
creditor in the proceeding, the Court having jurisdiction, due notice having been given, and the
Court having been advised in the premises;

IT IS HEREBY ORDERED,

Thal the aulomatic stay herclofure eutered i this case is modified to the extent necessary
to allow Ameriquest Mortgage Company, its successors and/or assigns, to foreclose thc mortgage
on the real property commonly known as:

The North 112.5 Feet of the South 866.5 Feet of the East 1/8 of the Southwest 1/4 of the

Northcast 1/4 of Section 17 Township 29, Range 22, according to the United States Government
Survey thereof, subject to Greenbrier Street, Ramsey County, Minnesota

NOTWITHSTANDING Federal Rule of Bankruptcy Procedure 4001 (a)(3), this order is
effective immediately.

Dated:

BY THL COURT:

Judge of Bankruptcy Court



