04-03809-0 UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In Re: Case No. 04-34347
Shellie M Stahl, Chapter 13 Case
Debtor,
NOTICE OF HEARING AND MOTION FOR RELIEF FROM THE STAY

TO:  Debtor(s) and other entities specified in Local Rule 9013-3.

1. VW Credit, Inc. moves the Court for the relief requested below and gives notice of hearing.

2. The Court will hold a hearing on this motion on October 19, 2004 at 10:30 AM o'clock, in
Courtroom No. 228B, at the United States Courthouse, 316 North Robert Street, St. Paul, MN.

3. Any response to this motion must be filed and delivered not later than October 14, 2004, which is
three days before the time set for the hearing (excluding Saturdays, Sundays, and holidays), or
filed and served by mail not later than October 7, 2004, which is seven days before the time set
for the hearing (excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE
OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT THE MOTION
WITHOUT A HEARING.

4. This Court has jurisdiction over this motion pursuant to 28 U.S.C. §§157 and 1334, Fed. R.
Bankr. P. 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The petition
commencing this case was filed on July 27, 2004. The case is now pending in this court.

5. This motion arises under 11 U.S.C. §362(d), §365(a) and (d), and Fed. R. Bankr. P. 4001 and

6006. This motion is filed under Fed. R. Bankr. P. 9014 and Local Rules 9006-1, 9013-1 through
9013-3, and 9017-1. Movant seeks relief from the automatic stay of §362(a), to terminate the
lease and to repossess the 2003 VOLKSWAGEN JETTA GLI 2.8 vehicle leased to Debtor, and
requests the court permit Movant to immediately enforce the order requested, without the 10 day

stay imposed by Rule 4001(a)(3).



6. Movant requests relief under §362(d)(2). Debtor has no equity in the vehicle and the vehicle is
not necessary to an effective reorganization. Movant requests relief for cause under §362(d)(1).
Failure to assume the Lease and to provide adequate protection or adequate assurance of future
performance under the Lease constitutes cause.

7. If testimony is necessary as to any facts relevant to this motion, the person who signed the
verification to this motion or some other representative for Movant, from Movant's offices in
Minnesota, will testify regarding the Lease terms and default.

8. This notice of motion and motion also serve as notice of default required by Cobb v. Midwest

Recovery Bureau Co., 295 N.W.2d 232 (Minn.1980). If the default is not cured before the

hearing, Movant will repossess the property promptly upon the Court signing the Order.
9. A separate Memorandum of Fact and Law is attached hereto and made a part hereof.
WHEREFORE, VW Credit, Inc. moves the Court for an order modifying the automatic stay of
§362(a) and the codebtor stay of §1301(a), if applicable,and such other relief as may be just and
equitable.

Dated: September 23, 2004

STEWART, ZLIMEN & JUNGERS, LTD.

/e/ Linda Jeanne Jungers

Linda Jeanne Jungers, Atty ID #5303X

Attorneys for Movant

430 Oak Grove Street #200

Minneapolis, MN 55403

612-870-4100
This is a communication from a debt collector attempting to collect a debt. Any information obtained will
be used for that purpose.
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82 VOLKSWAGEN VUI-KSWAGE] 83
800y Model 800Y Modsi 800y Madel _ B0DY Mgy
Trade-ln_ TYPE No._ Loan Retail | Trade-In  TYPE No.  Lloan Retan Trade-in _ TYPE No. loan Retail | Trade-in  TYPE LI Retoit
Conv GLS Twbo. ....CD21Y 13925 Hatchback 20 GTI 18T DE 12550 16175 2003 PASSAT-4 Cyl. Turbo MC: lil | 14825 Sedan 4D GLX VR6_. TGGoM e ]
2004 JETTA4 Cyl.-5 Spd. MC: 1 H'back GTI Am (6 Spd.) KE 16000 Sedan 4DGL...... . M 14400 18625 15700 GLX VRS 24V (AT). .. THEOM 14100 19228
Secan 4DGL ....... R6 15325 H'back GTI VRS (6 Spd.). DH 13800 17650 17000 Sedan 4DGLS. ... .. P 15300 19675| 11725 Wagon 40 GL .|~ ROG1) 10578 12978
Sedan 4D GL TOI. . .-RR6OM 11525 Hatchback 4D GL ... FK 10375 13650 17200 Wagon 4DGL. .- N 15500 20050/ 13100 Wagon4DGLTDI.‘,RP61J1laQ1“.
Sedan 4D GL 18T .. RE6OM 12925 Hatcnback4DGLTDI ... FP 11650 15126 18200 Wagon 4D GLS V 16400 21100/ 12875 Wagon 4DGLS . ... 561 11600 1589
Secan D GLS. ... S(6M 12425 Halchback 4DGLS ... GK 11200 14575 2003 PASSAT-V6 MC: Il | 14075 Wagon 4D GLSTDI .~ SP61y 12675 19528
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04-03809-0 UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Case No. 04-34347

Shellie M Stahl, Chapter 13 Case
Debtor,

VERIFICATION FOR MOTION FOR RELIEF FROM STAY

1,/ra,fﬁ~ C Uf\ﬁVJ\ , Vendor Supervisor for VW Credit, Inc., the Creditor herein,
declare under penalty of perjury that the following is true and correct according to the best of my
knowledge, information and belief, and based on the Creditor's business records:

L I am legally competent to testify and am personally familiar with the debt owed by Debtor to the
Creditor on account no. 831885326.

2. The Debtor leases a 2003 VOLKSWAGEN JETTA GLI 2.8 vehicle from the Creditor. The
monthly lease payment is $383.70. As of September 15, 2004, the lease payments are delinquent
$1,534.80 for payments owing since June 15, 2004, plus late charges of $100.00. The Creditor
owns the leased vehicle. The Debtor is believed to be in possession of the vehicle.

3. True and correct copies of the title documents are attached to the Motion as Exhibit "A". True
and correct copies of the lease documents are attached as Exhibit "B".

4, The plan does not provide for payment of the lease nor for assumption of the lease.

5. The lease agreement requires insurance be maintained to protect the Creditor's ownership interest

in the vehicle. No evidence of insurance has been provided since filing.

Dated: gﬂok’“\)’K 'Z_’Z_V\é ZODb}

%CA/\/&\/

Vendor Supervisor for VW Credit, Inc.
1401 Franklin Blvd
Libertyville, IL 60048

Thursday, September 23, 2004.max



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Case No. 04-34347
Shellie M Stahl, Chapter 13 Case
Debtor,

MEMORANDUM OF FACT AND LAW

VW Credit, Inc. ("Movant") submits this Memorandum of Fact and Law in support of its motion
for relief from the stay.

FACTS

Debtor's Chapter 13 Plan has been filed with the Court. The Plan does not provide for
assumption of the Lease and for future payments to Movant in accordance with the Lease, including
specifically payment of any excess mileage, excess wear and tear, and early termination charges, as well
as the monthly lease payment.

Debtor is in possession of the vehicle subject to a lease agreement dated 10/06/03, and such
agreement is a true lease, and not a retail installment contract, as defined by Minn. Stat. §336.2A - 103(j)
and §168.66. Movant is the registered owner of the vehicle as reflected by the Certificate of Title.
According to the terms of the lease, Debtor is to make monthly payments of $383.70 for use of the
vehicle. Debtor must also pay for any excess mileage and excess wear and tear at termination of the
lease. Debtor has the option to purchase the vehicle at the end of the lease agreement by paying the
purchase option price in cash.

Debtor is delinquent on lease payments due since June 15, 2004. The NADA retail value of the
vehicle is . NADA pages for this vehicle value are attached as Exhibit "C".

Movant's interest is subject to depreciation in that the vehicle is being used, subjecting it to wear
and depreciation, while Debtor is failing to make payments. There has been a further material default;

Debtor has failed to provide Movant with evidence of collateral insurance.



ARGUMENT
Pursuant to §362(d)(1) of the Bankruptcy Code, relief from the automatic stay shall be granted
upon request of a creditor "for cause, including the lack of adequate protection of an interest in pr operty
of such creditor." 11 U.S.C. §362(d)(1).
Debtor has failed to make the Lease payments to Movant and has failed to provide adequate
protection of Movant's interest in the vehicle or adequate assurance of future performance under the
Lease. Such circumstances constitute cause, within the meaning of §362(d)(1), entitling Movant to relief

from stay. In re Reinbold v. Dewey County Bank, 942 F.2d 1304, 1306 (8th Cir. 1991).

If there has been a default in an unexpired lease, the Debtor may not assume the lease unless the
Debtor provides for a prompt cure of the default and provides adequate assurance of future performance.
11 U.S.C. §365 (b)(1). Failure to do so constitutes cause, within the meaning of §362(d)(1), entitling

Movant to relief from the stay. In re Reice, 88 B.R. 676 (Bkrtcy.E.D.Pa. 1988); but see, In re O-Jay

Foods, Inc., 110 B.R. 895 (Bkrtcy.D.Minn. 1989). Debtor has failed to propose a prompt cure of the

existing default.

11 U.S.C. §363(e) permits the court to condition any use of leased property on providing
adequate protection to the lessor and, if such adequate protection is provided, then lessor is excluded for
seeking relief from the stay under §362. However, the Debtor has not provided Movant with any
adequate protection and the court has not established any prohibition or condition on the continued use of
the leased property which would exclude Movant from seeking relief under § 362.

Assumption or rejection of an unexpired lease of personal property is subject to court approval
and may be done at any time before confirmation of the plan. §365(a) and (d). The plan does not provide
for the assumption of the Lease nor for future payments to Movant pursuant to the Lease.

If a lessor is economically disadvantaged by a Debtor retaining leased property without making

payments, the lessor can move for relief from the automatic stay under §362(d). In re Intran Corp., 62

B.R. 435, 436 (Bkrtcy. D.Minn. 1986). Adequate protection is the "safeguard" to protect a lessor and



moving for relief from the automatic stay or seeking adequate protection is the proper method by which a
lessor may force the debtor to either surrender the leased property or make payments equal to the lessor's
interest in the property. 1d. at 436.

Pursuant to §362(d)(2) of the Bankruptcy Code, relief from the stay is also appropriate where

Debtor has no equity in the vehicle and the vehicle is not necessary to an effective reorganization. 11

U.S.C. §362(d)(2). See, In re Gellert, 55 B.R. 970 (Bkrtcy.D.N.H. 1983). Debtor is merely the lessee of
the vehicle and has no ownership interest in it. Debtor has no equity in the vehicle. No evidentiary

hearing is required on the issue of equity unless the debtor disputes it. Powers v. American Honda

Finance Corp., 216 B.R. 95, 97 (N.D.N.Y. 1997).

Bankruptcy Rule 4001(a)(3) imposes a stay of 10 days which the court may, in its discretion,
order is not applicable so that Movant may immediately enforce and implement the order granting relief.
Advisory Committee Notes to 1999 Amendments to Bankruptcy Rule 4001.

Dated: September 23, 2004

STEWART, ZLIMEN & JUNGERS, LTD.
/e/ Linda Jeanne Jungers

Linda Jeanne Jungers, Atty ID #5303X
Attorneys for Movant

430 Oak Grove Street #200

Minneapolis, MN 55403

612-870-4100




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Case No. 04-34347
Shellie M Stahl, Chapter 13 Case
Debtor,

UNSWORN CERTIFICATE OF SERVICE

I, Linda Jeanne Jungers, declare under penalty of perjury that on September 24, 2004, I mailed copies of

the attached Notice of Hearing and Motion for Relief from the Stay with Exhibits, Verification,
Memorandum of Fact and Law, Certificate of Service, and proposed Order, by first class mail postage

prepaid to each entity named below at the address stated below for each entity.

Shellie M Stahl
14212 Avalon Path
Rosemount, MN 55068

Joseph L Kelly

KELLY LAW OFFICE
12400 Portland Ave S #120
Burnsville, MN 55337

Jasmine Z. Keller
Chapter 13 Trustee

12 S. 6th St #310
Minneapolis, MN 55402

U.S. Trustee

1015 U.S. Courthouse
300 South 4th Street
Minneapolis, MN 55415

Executed on: September 24, 2004

Signed: _/e/Linda Jeanne Jungers
Linda Jeanne Jungers

STEWART, ZLIMEN & JUNGERS
430 Oak Grove Street, #200
Minneapolis, MN 55403




04-03809-0 UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Case No. 04-34347
Shellie M Stahl, Chapter 13 Case
Debtor,

ORDER FOR RELIEF FROM THE STAY

VW Credit, Inc.'s Motion for an order granting relief from the stay came before the Court on October 19,
2004 at 10:30 AM o'clock.

Based on the arguments of counsel, all the files, records and proceedings herein, the court being advised
in the premises, and the court's findings of fact and conclusions of law, if any, having been stated orally
and read in open court following the close of evidence,

IT IS HEREBY ORDERED:
1. The automatic stay is modified to permit VW Credit, Inc. to terminate the Lease, and to repossess

and sell the

2003 VOLKSWAGEN JETTA GLI 2.8 vehicle, VIN 3VWVH69M23M089544
in accordance with applicable state law.

2. Notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3), this Order is effective

immediately.

Dated:

United States Bankruptcy Judge





