
 
 
 

 U.S. Department of Justice 
 

United States Attorney 
District of Minnesota 

       600 United States Courthouse  
300 South Fourth Street 
Minneapolis, Minnesota 55415 

 
       August 31, 2004 
 
 
TO: The Parties Listed On The Attached Unsworn Declaration For 
 Proof of Service 
 
In re: JUSTIN V. BAERTHEL, 
       JOANN R. BAERTHEL,                 

  Chapter 13 
  BKY No. 04-34151  
  Hearing Date: September 9, 2004, 10:30 a.m.               

          
Enclosed and served upon you is the Objection to 

Confirmation of Chapter 13 Plan and Motion to Dismiss of the 
United States, on behalf of the Internal Revenue Service, 
supporting Memorandum, and proposed Order in the above entitled 
proceeding.  
 

Sincerely, 
 

THOMAS B. HEFFELFINGER 
United States Attorney 

 
 
 

By: _/E/David L. Zoss________     
     DAVID L. ZOSS 

Special Assistant 
  United States Attorney 
Attorney No. 1501-64 
Galtier Plaza, Suite 650 
380 Jackson Street 
St. Paul, Minnesota 55101 
Tel. No. (651) 726-7375 
 



UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
 
In re:      Bankruptcy Case No. 04-34151 
        
     JUSTIN V. BAERTHEL,                UNSWORN DECLARATION FOR  
 JOANN R. BAERTHEL,    FOR PROOF OF SERVICE 
    
 The undersigned, an employee of the Office of Chief Counsel, 
Internal Revenue Service, with office address of Galtier Plaza, 
Suite 650, 380 Jackson Street, St. Paul, Minnesota, declares that 
on  August 31, 2004  , she served the following: 
 
 1. Objection to Confirmation of Chapter 13 Plan and Motion 
to Dismiss of the United States, on behalf of the Internal 
Revenue Service, 
 2. Supporting Memorandum  
 3. Unsworn Declaration for Proof of Service 
 
on each of the entities named below, by U.S. mail (unless 
otherwise indicated) by mailing to each of them a copy thereof by 
enclosing same in an envelope with first class mail postage and 
depositing same in the post office at St. Paul, Minnesota, 
addressed to each of them as follows: 
-------------------------------------------------------------

Jasmine Z. Keller 
Chapter 13 Trustee  
12 S. Sixth Street, #310 
Minneapolis, MN  55402 

United States Trustee 
1015 U.S. Courthouse  
300 South Fourth Street 
Minneapolis, MN  55415 

  
Thomas B. Heffelfinger 
United States Attorney  
600 U.S. Courthouse 
300 South Fourth Street 
Minneapolis, MN  55415 

Justin V. and Joann R. Baerthel 
1122 Rose Avenue East 
St. Paul, MN 55106 

  
Minnesota Department of Revenue 
Collection Enforcement Unit 
P.O. Box 64447 
551 Bankruptcy Section 
St. Paul, MN  55164 

Robert J. Everhart 
PO Box 120534 
New Brighton, MN 55112 

-------------------------------------------------------------- 
 I declare, under penalty of perjury, that the foregoing is 
true and correct. 
 
 
Executed: _August 31, 2004 Signed: /e/Suzanne B. Boerbon______ 
                                      SUZANNE B. BOERBON



UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
 
In re:      Bankruptcy Case No. 04-34151 
        
       JUSTIN B. BAERTHEL,  
    JOANN R. BAERTHEL,   
                                    Chapter 13   
  
   Debtors. 
 

NOTICE OF HEARING, OBJECTION TO CONFIRMATION  
OF CHAPTER 13 PLAN AND MOTION TO DISMISS 

 
To: The debtor(s) and other entities specified in Local Rule 

9013-3. 

1. The United States of America (USA), on behalf of its 

agency, the Internal Revenue Service (IRS), moves the Court for 

the relief requested below and gives notice of hearing. 

2. The Court will hold a hearing on this objection and 

motion on September 9, 2004, at 10:30 a.m. or as soon 

thereafter as counsel can be heard, before the Honorable Judge 

Dennis D. O’Brien, United States Bankruptcy Judge, in Courtroom 

228A, U.S. Courthouse, 316 North Robert Street, St. Paul, 

Minnesota 55101. 

3. Any response to this motion must be delivered and filed 

not later than 24 hours before the time set for the hearing 

(excluding Saturdays, Sundays and holidays), or mailed and 

filed not later than three days before the hearing date 

(excluding Saturdays, Sundays and holidays).  UNLESS A RESPONSE 

OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT THE 

MOTION WITHOUT A HEARING.  
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4. This Court has jurisdiction over this matter under 28 

U.S.C. §§ 157 and 1334, Bankruptcy Rule 5005, and Local Rule 

1070-1.  This proceeding is a core proceeding.  The petition 

commencing this Chapter 13 case was filed on July 15, 2004.  

The case is now pending in this Court. 

5. This objection and motion arises under 11 U.S.C. §§ 

1307, 1324 and 1325, Fed. R. Bankr. P. 1017, 3015 and 9014, and 

Local Rules 1017-2, 3015-3, 9013-1 through 9013-3, and 9017-1. 

The USA objects to confirmation of the proposed Chapter 13 plan 

(the "Plan") and moves for dismissal of this case for the 

reasons stated below. 

FACTS 

6. The IRS has filed a Proof of Claim in this case, a copy 

of which is attached hereto as Exhibit A, which reflects the 

following components and amounts:

Secured Claim: $0.00 

Unsecured Priority Claim: $13,801.40 

Unsecured General Claim: $ 9,266.08 

TOTAL CLAIM: $23,067.48  

7. No objection to the IRS claim has been filed. 
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8. The Plan pending confirmation provides for the 

following payment totals:

IRS Secured Claim: $    0.00 

IRS Unsecured Priority Claim: $5,201.00     

Unsecured General Claims: $3,984.00 

9. The debtor has not filed income tax returns for 2000, 

2001, 2002 and 2003 

10. The Plan contains no provisions indicating the debtor 

will file post-petition tax returns when they are due, or that 

the debtor will pay post-petition taxes when they are due, 

during the period in which the Plan is to be performed. 

11. The IRS has not accepted the Plan.  

OBJECTION TO CONFIRMATION 

12. The plan does not meet the requirements of 11 U.S.C. 

§§ 1322(a)(2) and 1325(a)(1) because it fails to properly provide 

for the unsecured priority claim of the IRS. 

13. The sufficiency and feasibility of the proposed plan 

cannot be evaluated until the unfiled tax returns are filed and 

the actual amount(s) of the claim of the IRS can be determined. 

The Plan may not meet the requirements of 11 U.S.C. 

§§ 1325(a)(4) and 1325(a)(6) because, as a result of unfiled 

tax returns, the IRS may be owed additional amounts, presently 

unknown, which may increase its unsecured priority and 

unsecured general claims. 
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14. The Plan does not meet the requirements of 11 U.S.C. § 

 1325(a)(6) because it fails to provide that during the period 

in which the Plan is to be performed the debtor will file his 

tax returns, and pay his tax liabilities, as and when they 

become due.  As submitted, the Plan is not feasible.  In this 

regard, Exhibit B hereto contains appropriate provisions to be 

added to any modified plan submitted for confirmation. 

15. As proposed, the Plan does not meet the requirements 

for confirmation established by 11 U.S.C. § 1325 and, 

therefore, confirmation should be denied.  Accordingly, the 

case should be dismissed pursuant to 11 U.S.C. § 1307(c)(5).  

WHEREFORE, for the foregoing reasons, the United States 

prays that the plan of reorganization filed by the debtor not be 

approved or confirmed and that the case be dismissed or converted 

pursuant to Bankruptcy Code Section 1307(c)(5). 

 
THOMAS B. HEFFELFINGER 
United States Attorney 

 
 
Date:  August 31, 2004__  By: /e/David L. Zoss__ 

          DAVID L. ZOSS 
Special Assistant 
 United States Attorney 
Attorney No. 1502-64 
Galtier Plaza, Suite 650 
380 Jackson Street 
St. Paul, Minnesota 55101 
Tele: (651) 726-7375 
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In re:  JUSTIN V. BAERTHEL, 
        JOANN R. BAERTHEL 
    Chapter 13 BKY No. 04-34151  
 
 
11. OTHER PROVISIONS - 
 

The debtors will file as and when due any and all post-
petition federal tax returns of any kind; and will timely pay as 
and when due, any and all post-petition federal tax liabilities 
of any kind.  Debtors’ failure to file as and when due any and 
all post-petition federal tax returns of any kind; or fail to 
timely pay as and when due any and all post-petition federal tax 
liabilities of any kind, will constitute grounds for dismissal. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT B 
  



UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
 THIRD DIVISION 
 
In re:      Bankruptcy Case No. 04-34151 
       
 JUSTIN V. BAERTHEL, 
     JOANN R. BAERTHEL,         Chapter 13   
  
  Debtors. 
 
 MEMORANDUM IN SUPPORT OF  
  OBJECTION TO CONFIRMATION OF CHAPTER 13 PLAN 

AND MOTION TO DISMISS 
 

THE UNITED STATES OF AMERICA, by its attorney, Honorable 

Thomas B. Heffelfinger, United States Attorney for the District 

of Minnesota, submits this memorandum in support of its Objection 

to Confirmation of Debtors Chapter 13 Plan and Motion to Dismiss. 

FACTS 

The relevant facts are set forth in the Objection to 

Confirmation and Motion to Dismiss and, to avoid duplication, are 

incorporated by reference as if fully set forth in this 

memorandum. 

OBJECTION TO CONFIRMATION 

Allowance of Claim. Since no objection to the claim of the 

IRS has been filed, the claim is deemed allowed, pursuant to 

section 502(a) of the Bankruptcy Code. 

IRS Unsecured Priority Claim.  Pursuant to 11 U.S.C. § 

1322(a)(2) all claims entitled to priority under 11 U.S.C. § 507 

must be paid in full.  Under 11 U.S.C. § 1325(a)(1), to be 

confirmed, a plan must comply with the provisions of Chapter 13 

and other applicable provisions of the Bankruptcy Code.  Further, 
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11 U.S.C. § 1325(a)(6) requires the debtors to comply with the 

provisions of a plan.  In light of these provisions, to be 

confirmable, a plan must provide that all claims entitled to 

priority under 11 U.S.C. § 507 will be paid in full and, further, 

must require the payment of sufficient funds into the plan so as 

to fully pay the claims entitled to priority.  Although the Plan 

specifies that all priority claims will be paid in full, it fails 

to require payments specifically designated for the IRS priority 

claim to fully pay that claim.  Nor does the plan otherwise 

provide for the payment of sufficient funds into the Plan from 

which the IRS priority claim could be fully paid.  Consequently, 

this plan is not confirmable under 11 U.S.C. §§ 1325(a)(1) and 

(6). 

Feasibility - Unfiled Tax Returns.   Because the debtors 

have not filed income tax returns for 2000, 2001, 2002 and 2003, 

the actual amount of their tax liabilities for those years is 

unknown.  The IRS may be owed an additional amount, presently 

unknown, which increase its unsecured priority and unsecured 

general claims against the debtors.  Any tax liabilities due to 

the IRS for 2001, 2002 and 2003 are unsecured priority taxes 

which must be paid in full; while any tax liabilities due the IRS 

for 2000 are unsecured general taxes.   

The debtors should be required to file their 2000, 2001, 

2002 and 2003 tax returns so that the Plan can be properly       
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evaluated. Whether the Plan complies with 11 U.S.C. §  

1325(a)(1), (4) and (6) cannot be determined until the actual 

amount and classification of the debtors’ unpaid tax liabilities 

is determined.  

Feasibility - Post-Petition Tax Compliance.   Under 11 

U.S.C. § 1325(a)(6), for a plan to be confirmed, the debtors must 

be able to make all payments under the plan and comply with the 

plan.  For a proposed plan to be feasible the debtors must be 

able to pay both the payments called for by the plan and their 

post-petition tax liabilities as they arise.  Otherwise, either 

the debtors might default on the plan in order to pay or, perform 

the plan and not pay the post-petition taxes as they come due.  

In the latter case the tax debts paid under the plan will simply 

be replaced with new, unpaid tax debts incurred while plan is 

being performed.  But, in either case, the fresh start 

contemplated by the bankruptcy process will not occur.  

Consequently, a proposed plan that does not provide for post-

petition tax compliance by the debtors is not feasible and, 

therefore, not confirmable under 11 U.S.C. § 1325(a)(6). 

This proposed plan fails to provide that during the life of 

the plan the debtors will file post-petition tax returns, and pay 

post-petition tax liabilities, as and when they become due. To be 

confirmable, the proposed plan should be modified to contain 

provisions providing for post-petition tax compliance.  
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MOTION TO DISMISS 

The failure of the debtors’ plan to meet the requirements of 

11 U.S.C. §§ 1325(a)(1), (4),  and (6) is grounds for dismissal 

of this case pursuant to 11 U.S.C. § 1307(c). 

CONCLUSION 

 For the foregoing reasons confirmation of the Plan should be 

denied and this case should be dismissed. 

 

THOMAS B. HEFFELFINGER 
United States Attorney 

 
 
 
Date:  August 31, 2004             /e/David L. Zoss 

          DAVID L. ZOSS 
Special Assistant 
 United States Attorney 
Attorney No. 1502-64 
Galtier Plaza, Suite 650 
380 Jackson Street 
St. Paul, Minnesota 55101 
Tele: (651) 726-7375 
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 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
 THIRD DIVISION 
 
In re:      Bankruptcy Case No. 04-34151 
        
 JUSTIN V. BAERTHEL, 
     JOANN R. BAERTHEL, 
                           Chapter 13     
  Debtors. 
 
  ORDER  
 

At St. Paul, Minnesota, this _____ day of _____________, 

2004. 

This matter came before the Court for hearing on 

Confirmation of Debtors’ Plan.  The United States on behalf of 

the Internal Revenue Service filed an Objection to Confirmation 

and Motion to Dismiss and requested an Order denying confirmation 

and for an Order dismissing this case.  David L. Zoss appeared on 

behalf of the United States.  Other appearances were noted on the 

record. 

It appears to the satisfaction of the Court that the 

debtors’ plan is not confirmable. 

IT IS THEREFORE ORDERED: 

1. Confirmation is denied. 

2. The case is dismissed. 
 
 
 

__________________________________ 
Dennis D. O’Brien 
United States Bankruptcy Judge 


