03-26651
UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case No. 04-33885-GFK
Chapter 7

David Subbert

Doris Subberl,

Debtor{s)

NOTICE OF HEARING AND MOTION
FOR RELIEF FROM STAY

TO: The Debtor(s) and other entities specified in Local Rule
9013-3(a).
1. Bank One, National Assoclation, as Trustee moves the Court

for relief reguested below and gives Notice of Hearing.

2. The Court will hold a Hearing on this motion at 10:30 a.m., on
September 13, 2004, in Courtroom No. 228B, at the United States
Courthouse, at 316 North Robert Street, in St. Paul, Minnesota.

3. Any response to this motion must be filed and delivered no
later than September 8, 2004 which is three days before the time
set for the hearing{excluding Saturdays, Sundays, or holidays), or
filed and served by mail no later than September 1, 2004, which is
seven days before the time set for the hearing{excluding Saturdays,
Sundays, or holidays). UNLESS A RESPONSE CPPOSING THE MOTION IS
TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4. This court has jurisdiction over this motion pursuant to 28
U.S.C. §8§157 and 1334, Bankruptcy Rule 5005 and Local Rule 1070-1.
This proceeding is a core proceeding. The petition commencing this
Chapter 7 case was filed on July 1, 2004. The case is now pending
in this court.

5. This Motion arises under 11 U.S.C. §362 and Bankruptcy Rule
4001. This motion is filed under Bankruptcy Rule 2014 and Local
Rules 9013-1 - 9019-1(d). Movant Reguests Relief with respect to
exempt property of the debtor subject to a lien.

6. By mortgage dated September 15, 2000, in the original
principal amount of $27,950.00 (the "Mortgage"), which mortgage was
subsequently assigned by Document No. 348463, Movant acquired a
first mortgagee’s interest in the following real property (the
"Property"), to-wit:



The Socuth 25 fecet of Lot 7, Bloeck 2, in Wards Addition to the
Village, now city of Falrmont as per the recorded plat thereof

The Mortgage was recorded in the offices of the Recorder, for
Martin County, Minnesota on October 3, 2000, as Document No.
348463, A copy of the Mortgage and assignment are attached hereto
as Exhibit A.

7. The last payment received from Debtors was applied to the
March, 2004 payment as that was the next payment due. Debtor(s)
are delinguent under the terms of the note secured by the Mortgage
with respect to menthly payments due as follows:

5 payments @ $333.33 S1,66R.66
5 late charges @ $15.35 76.75
Accrued late charges 429.80
NSF fees 120.00
Suspense Balance -22.64
Attorneys Fees & Cost 2,630.00
TOTAL $4,900.57

The outstanding principal balance due Movant under the terms of the
note is §27,615.42 as of August 18, 2004, and interest accrues at
the rate of 12.9% per diem per day. The amount therefore due and
owing on said note is as follows:

Principal 527,615.42
Late charges 506.55
NSF fees 120.00
Interest 1,669.39
Attorneys Fees & Costs 2,630.00
TOTAL $32,541.36
8. Movant does nct have, and has not been offered, adeguate

protection of its interest in the Property. In view of the fact
that this is a Chapter 7 liquidation proceeding, the Property is
not nccecosary for an effective recorganization. Moreover, Debtor(s)
failure to make payments to Movant when due, or otherwise provide
Movant with adeguate protection of its interest in the Property
constitutes cause, within the meaning of 11 U.S.C. Sec. 362(d) (1),
entitling Movant to relief from the automatic stay.

9. If testimeony is necessary as to any facts relevant to
this motion, Nancy A. Nordmeyer, 7300 Metro Boulevard #390, Edina,
MN, will testcify on behalf of Movant.

10. This is an altempt tou collect a debt and any information
obtained will be used for that purpose. This notice is reguired by
the provisions of the Fair Debt Collection Practices Act and does
not imply that we are attempting to collear money from anyone who
has discharged the debt under the Bankruptcy Laws of the United
States.



WHEREFORE, Movant, respectfully moves the Court [for an Order
modifying the automatic stay of Sec. 362 (a) so as to permit Movant
to fcreclose its Mortgage on the Property and for such other relief
as may be just and cquigable.

Dated: \éb .

Signed:/e/ Nancy A. Nordmeyer

SHAPIRO & NORDMEYER, L.L.P,
Nancy A. Nordmeyer-121356
Lawrence P. Z2iclke-152559
Attorney for Movant

7300 Metro Boulevard #3590
Edina, MN §55428-2304

(952) 831-4080



VERILIICATION

I, i)cwx Afw‘th , the 31&.@&-_&9_*(-% (ﬂﬂ-._w%_r-__ for
Fidelity National Foreclosure Solutions, the authorized servicer

for movant, the movant nated in che foregoing notice of hearing and
motion, declare undsr penalty of perjury, that the foregoing is
true and correct according to the best of my knowledge, information

and pelief.

Executed on: ({3\,1\044 sj_gnedf"“ :'f/f/‘i{:////” Z’A7Aﬁ

Fideliry National Foreclosure Solutions
1270 Northland Drive, Suite 200
Mendota Heights, MN 55120
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[Spuce Abave This Line For Recordiog Datal

Loan Number 95-05159 # -g%ORTGAGE

THIS MORTGAGE ("Security Instrument™) is giver on SEPTEMBER 15, 2000 .
The mortgagor iz DAVID G. SUBBERT AND DORIS M. SUBBERT HUCBAND AND WIFE AS
JOINT TENANTS

("Borrower"}. This Security Instrument is given to
RESCUE MORTGAGE, INC. DBA MORTGAGE DEPOT

which s organized and exisfing under the laws of MINNESOTA , and whoss address 15
THE TITUS BUILDING, 6550 YORK AVE #600, EDINA, MINNESOTA 55435

("Lender™). Borrower owes Lender the principal sum of
TWENTY SFVEN THOUSAND NINE HUNDRED FIFTY AND OO/ /L00%dddtwkwww

Dollars (US. § 27,950.00 ). This debt is evidenced hy Borrower's aowe dated the same daie as this
Security Instryment ("Note™), which provides for monthly payments, with the fiull debt, if not paid earlier, due and
paysble on OCTORBRER 1, 2030 and for interest o the yearly rate of 12.500 percen.

Thix Secyrity [ustromemt secures to Lender: (a) the repayment of the debt evidenced by the Note, with imerest, and
41l renéwals, exiensions and modifications of the Note; (b} the payment of all other sems, with interest, advanced nuder
paregraph 7 to protect the security of this Security Instnrnent; andt (c) the performsnce of Borrower's covensnls and
agreements under this Security Instrument sod the Note, For this purpore, Borrowey does herehy mostgage, grant mmd
coavey to Lender, with power of sale, the following described property located in

MARTIM Conunty, Mianeeots;
LEGAL DESCRIPTION ATTACHED HERETO AND MADE A PART HEREOF AS EXHIBIT
IlAﬂ .

wich hag thc address of 413 ELM STRERET NORTH, FAIRMONT

[Strees] [City}
Minnesota: 56031 ("Property Address™);
[Zip Caide]
T T L1 VT L Vo ST ST Farm 3024 9/
nm-u fywarrs, Ioe, (AT fad-L32 Page 1 of 7
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THE TTTUS BUILDING, 6550 YORK AVE 600
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Order M.
Bacrow Np,
Appilicatien Mo,
Loan No. ¥5-05159

‘\ SraCh ABOYE THUT LINA POR LRCOTBA 'Y G2

! 1
N Corporstion Assignment of Moryage 2 '{
FOR VALUB RECBIVED, ths undersigned ("Ausigior®) harshy solls, iransfort and sarigns a3
("Ansignge")

all of Agglgnar's right, title tnd intorest in and to thas cenain Morgage dmed SRPTEMBER 15, 2000
exeuted by DAVID Q. SUBBERT AND DORIS M, SUBBERT HUSBAND AND WIFE A3 JOINT
TENANTS

. &F morigegor,
to RESCUE MORTGAGE, INC, DBA MORTGAGE DEPOT
s joe . 1 mortgagee,
au0 ToooTdod WSEMSGRPMSININR a Dosursent Numbes 24343 {er in Rook
of Fage }. in tha OfMsial Records of either the County
Reoacder o¢ the Roglatrar of Titles, as the case may be, of WHRTIN Caunty,

describlug 1and tharein as ’
LEGhL DESCRIPTION ATTACHED I‘.‘Ble!ETO iND mﬁ:‘"i PART HEREQY A8 EXHIBIT
AT,

D BANK ONE, NATIONAL ASSOCTATION, AY TRUSTYR
\MMMMMINMWMW&”

TUUETHER with the nate or notes therein deseribed o7 referred 1¢, the monsy due &nd 10 become Jue
iberepn with intercat, gnd all otber rights acoried or 10 oerue pnder said Morigage.

REESCUR MORTGAGE, INC, DBA

bave SEPTEMBER 15, 2000 MORTGAGR DEPOT
gTATB oF MINNBSOTA A
COUNTY 0F  HEMNRPIY

Qs Sty /5 g tafore s,
Ltun bordey . Naury Pablic, psrsonally sppeacd O (/}
REG $IEJA, VICE PRESIOE.T
Paréonally koewh jo ms (ur pruved (o RF R (R QIE G Y
+vidence) 10 b e person(s) whoce nameds) lsare subperiaed (o 1w
Withm iparremans and # to ma shar hejalnthcy sxccused che
nma {n hiafhecAbalr author, (183) . And that hy Bk ;
SigrAture(sy on tio inprament the parsmGs), or me mily 4pon behaif
oF which the parsonis) scied, stecutsd the Tnmrgaent,
WITNRES my hand and official seq!. DRAWN AND PREPARED BY:
' RESCUE MORTGAGE, INC. DHA
Sigarars MORTOAGE DRPOT
THE TITUS BUTLDING, €550 YORK
AVE #s00
LEW WATERS IB;J?INA, Glt!INNESOTAﬂiS‘AS

Noeary Sulitc - Ninnancts

. vy Ec WE [T, ATHE L1y s wEmL TR,

{Seai}

M Frecording Fiaswm To:
PEZLLE MAN NY CORPORATION
MANAGEWES NS
P.0. BOX 1710

CRRMN_ ANt CAMPBELL, CA 86000-1740
1-406-380-5868
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UNITECD STATES BANKRUPTCY COURT

DISTRICT OF MINNESCTA

In Re: Case No. 04-33885-GFK
Chapter 7

David Subbert

Doris Subbert,

Debtor (s)

MEMORANDUM OF LAW

Bank Cne, National Association, as Trustee ("Movant"), submits
this memorandum of law in support of its motion for relief from the

stay in the above-entitled matter.
FACTS

Movant holds a valid, duly perfected mortgage on real property

owned by the Debtors. On the date this case was filed, the
Debtor (s) was delinguent in respect of payments due under the note
and mortgage. Since this case was filed Debtor(s) have made no

pavments to Movant and as of this date thereof are in arrears in
the total amount of $4,900.57.

ARGUMENT

Under Section 362.{d) {1) of the Bankruptcy Code, relief from
the automatic stay shall be granted upon request of a creditor "for
cause, including the lack of adequate protection of an interest in
property of such creditor.® 11 U.8.C. Sec. 362 (d) (1). The
Debtor(s) in this case have failed to make the payments required by
the note and mcortgage for a pcriod of more than 1 monthe.
Debtor (s) have not otherwisgse provided Movant with adeguate

protection of its interest in the property. Such circumgtances
constitute cause, within the meaning of Secticn 362 (d} (1),
justifying relief from the stay. In Re Video Easgt, Inc., 41 B. R.

176 (Bkrtcy. E. D. Pa. 1984); In Re Frascatore, 33 B. R. &87
(Bkrtcy. E. D. Pa. 1983).

Accordingly, Mcvant is entitled to an order terminating the
stay and authorizing it to Loreclose 1Us mortgage on the property.



Dated: K &\)

Respectfully submitted,
SHAPIRO & NORDMEYER, L.L.P.

By /e/ Nancy A. Nordmeyer
Nancy A. Nordmeyer-121356
Lawrence P. Zielke-152550
Attorney for Movant
7300 Metro Boulevard #390
Edina, MN 55438-2306/
(952) B31-4060




04-33885-GFK

SWORN CERTIFICATE OF SERVICE

STATE OF MINNESOTA )
) S8
COUNTY OF HENNEPIN )

I, Stephanie Pilegaard says that on August 20, 2004, I mailed copies of the
annexed Memorandum of Law, Droposcd Order for Relief from Stay, Notice of
Hearing and Motion for Relief from Stay and Certificate of Service on the
following interested parties at their last known address, by mailing to them,
via first class mail, a copy therecf, enclosed in an envelope, postage
prepaid and by depositing the same in the post office at Edina, Minnesota.

David Subbert
413 North Elm Street
Fairmont, MN 56031-2728

Doris Subbert
413 North Elm Street
Fairmont, MN G56031-2728

Larry Laroue, Esqg.
312 Central Ave STE 478
Minneapolis, MN 55414

Michael Dietz, Trustee
PO Box 549

505 Marguette Bldg
Rochester, MN 55903

U.8. Trustee

1015 U.S. Courthouse
300 Scuth 4th St.
Minneapolis, MN 55415

Stephanic DPilcgaard

Subscribed and sworn to before me August 20, 2004.

Notary < s



03-26651

0432276624
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESCTA
In Re: Case No. 04 -33885-GFK

David Subbert
Doris Subbert,

Debtor (s)

ORDER FOR RELIEF FROM STAY

The above-entitled matter came for hearing on September 13,
2004 .

THIS CAUSE coming to be heard on the motion of Bank One,
National Association, as Trustee, by Fidelity National Foreclosure
Solutiong, the authorized servicer for movant, a crediteor in the
proceeding, the Court having jurisdiction, due notice having been
yiven, and the Court having been advised in the prcmises;

IT IS HEREBY ORDERED, that the automatic stay heretcfore
entered in thig case is madified to the extent necessary to allow
Bank One, Naticnal Association, as Trustee , 1ts successors and/or
assigns, to foreclose, in accordance with State Law, the mortgage
on the real property commcnly known as:

The South 35 feet of Lot 7, Block 2, in Wards Addition teo the
Village, now city of Fairmont as per the recorded plat thereof,
Martin County, Minnesota

NOTWITHSTANDING Tedcral Rulc of Bankruptecy Procedure 4001
(a) (3), this order is effective immediately.

Dated:

United States Bankruptcy Judge



