UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

CHAPTER 7 CASE
Darlene Carol Rose
SSN XXX-XX-9931

CASE NO. 04-33784

Debtor.

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY
TO: Debtor and other entities specified in Local Rule 9013-3(a).

1. U.S. Bank, N.A. (hereinafter "Secured Creditor"), by its undersigned attorney moves the
Court for the relief requested below and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion on September 22, 2004, at 9:30 am., or as soon
thereafter as counsel can be heard, before the Honorable Dennis D. O’ Brien in Courtroom 228A of the above
entitled Court located at U.S. Courthouse, 316 North Robert Street, St. Paul, Minnesota.

3. Any response to this motion must be filed and delivered not later than September 17, 2004,
which is three days before the time set for the hearing (excluding Saturdays, Sundays and holidays), or served
and filed by mail not later than September 13, 2004, which is seven days before the time set for the hearing
(excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4, This Court has jurisdiction over this motion pursuant to 28 U.S.C. 88 157 and 1334, Federal
Rule of Bankruptcy Procedure 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The
petition commencing this case was filed on June 28, 2004. The case is now pending in this Court.

5. This motion arises under 11 U.S.C. § 362 and Federal Rule of Bankruptcy Procedure 4001.

This motion is filed under Federal Rule of Bankruptcy Procedure 9014 and Local Rules 9013-1 - 9019-1.



Movant requests rdief from the automatic stay with respect to property subject to alien. Movant requests
said relief be effective immediately notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3).

6. Debtor is indebted to Secured Creditor in the origina principal amount of $76,500.00, as
evidenced by that certain Promissory Note dated June 15, 2001, a copy of which is attached hereto as Exhibit
"A", together with interest thereon.

7. Debtor's indebtedness is secured by a mortgage on real estate in which Debtor has an
interest as evidenced by that certain mortgage deed dated June 15, 2001, executed by Christopher C. Rose
and Darlene C. Rose, husband and wife, recorded June 19, 2001, as Document No. 338716, a copy of which
is attached hereto as Exhibit "B". The name and address of the original creditor is contained in the attached
Exhibit "B". The property is located in Burnett County, Wisconsin and is legdly described as follows to-wit:

Lot Three (3) of Certified Survey Map in Volume Sixteen (16), Page One Hundred Sixty-One (161) as
recorded in the office of the Burnett County Register of Deeds, located in the Northwest Quarter of the
Northeast Quarter (NW 1/4 NE 1/4) and the Northeast Quarter of the Northwest Quarter (NE 1/4 NW 1/4),

Section 23, Township 41 North, Range 16 West, Town of Swiss, Burnett County, Wisconsin.

Secured Creditor is now the holder of said mortgage and is entitled to enforce the terms thereof.

8. At dl times materia, Debtor was in default of the payments and performance of obligations
to Secured Creditor.
9. Pursuant to 11 U.S.C. 8§ 362(g) the burden is on Debtor to prove absence of cause and/or

adequate protection. This Secured Creditor's interest in the property is not adequately protected where, as
of August 20, 2004, Debtor is delinquent in the making of monthly payments as required for the months of
April, 2003 through May, 2004 and June, 2004 through August, 2004, inclusive, in the amount of $583.07 each
and $1298.87 each; accruing late charges and attorneys fees and costs. Debtor has failed to make any offer
of adequate protection.

10. Debtor has no equity in the property and the property is not necessary to an effective
organization. The value of the property as scheduled by Debtor is $59,500.00 subject to Secured Creditor's

mortgage in excess of $93,607.37.



Since thisis aliquidation case, no reorganization is being attempted.
11. Secured Creditor desires to protect its interest in the af orementioned property and requests
the Court to vacate the stay of actions and allow foreclosure pursuant to state law.
12. Secured Creditor has incurred and will incur legal fees and costs to protect and enforce its
rights in the subject property.
13. Christopher Rose is a co-debtor pursuant to 11 U.S.C. 8 1301. Secured Creditor moves
the Court for an Order for judgment that the automatic stay be lifted with respect to his interests.
WHEREFORE, Secured Creditor, by its undersigned attorney, moves the Court for an order for
judgment that the automatic stay provided by 11 U.S.C. § 362(a) be modified so to permit the movant to
commence mortgage foreclosure proceedings under state law and for such other relief as may be just and
equitable.
Dated this _20" day of __August , 2004.
WILFORD & GESKE
By /el Lawrence A. Wilford
Lawrence A. Wilford
Attorneys for Secured Creditor
7650 Currdll Blvd., Suite 300
Woodbury, MN 55125

651-209-3300
Attorney Reg. No. 117109

THIS COMMUNICATION IS FROM A DEBT COLLECTOR ATTEMPTING TO
COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.
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ADJUSTABLE RATE NOTE
(1 Year Treasury Index - Rate Caps)

THIS NOTE CONTAINS PROVISIONS ALLOWING EOR CHANGES IN MY INTEREST RATE
AND MY MONTHLY EAYMENT. THIS NOTE LIMITS THE AMOUNT MY INTEREST RATE
CAN CHANGE AT ANY ONE TIME AND THE MAXIMUM HATE | MUST PAY.

" JOWE 15,2001 WEBSTER ' WISCONSIN
[Daw] ? [Cily] (Seate]

30756 SEVENTE FLACE, DANETRY, WISCONSIN E4830
tYropery Address]

1. BORROWER’S FROMISE TO PAY
Ip rewurn for a loan that 1 have rocaived, I promise w pay U.5. 5 76,500.00 (this smount is called "Principal™),
plus interest, o te arder of the Lender. The Lender 15
FIRETAR BANK, N.A.

I will make all payments under this Note in the form of cash, check or MONCy order.”
1 undersend thart the Lender may manefer this Note, The Lender or anyoné who takes this Note by transfer und who ix entided

10 receive payments under this Noie is called the *Nore Holder."

1. INTEREST
Intercst will be charged on unpaid principal until the full amount of Principal tias been paid. T will pay interest a1 2 yearly
rae of 7.1&5 &, 1he interest rats [ will pay will phange in accordance witl Section 4 ol this Note,

The interest rate fequired by this Section 2 and Section 4 of this Not i the raie I will pay both befors and after any defanll
deseribed in Section 7(B) of this Note.

Salely for the purpose of computing interesl, 2 monthly payment receaved by te Now Holder within 30 days prior to or alles
e date iL is due will be deemed 10 be paid on such due date,

3, PAYMENTS

(A) Time and Mace of Paymentis

] will pay principal and nterest by making a payment every month.

1 will make my monthly payment on the first dav of each month beginning on ATGUST 1,2001 .
1 will make thesc paymenls every month untl 1 have paid all of the principal and nerest and any other charges deseribed
pelow that 1 may owe under this Naote. Each monthly payment will be applied to interest hefore Principal. If. on

SULT 1,253l 7 stili ow arpounts under this Note, i will pay those amonnts in full on tha, date, winch ¥

called the "Malurity Dawe.”

1 will make my monthly peyments at 4901 FREDERICAR STREET

OWENSBORG, K¥ 42301

or aL o different place Jf required by the Mo Halder

(B) Amonnt of My Initial Wonthly Paymenls
Ezch of my inital monthly payments will be in the ampunt of U8, 5 515.40 . This amount may changs.

(C) Mignihly Payment Changes

Changes in my moathly payment will zeflect changes in the unpaid principal of my loan and in the inrerest rate whal 1 must
nay. The Mote Holder will determine my new interest rate and the changed amouat ol my monthly peyment in accordznes with
Sezlian 4 of (is Note.

WISCOMEIM ADJUSTASLE AATE MOTE - AR 542 - Single Family - Fannie Moa/Fraddie Mac UMIFORMN INSTRUMENT
Famnie Mas 4-2/5:2/6-2 ARM

\'5:.‘.1-@-322:\!(%) |E6E3) Form 3532.50 1101
VR E MOATGAGE FORME - (al:l:a,ﬂw-";mh,g{_,_)f_ H\;ﬂﬂ“ llﬂ G'ﬂ % -‘Iulil '“ ?lll H i;
o e e IS A

EXHIBIT A
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DEFMNITIONS

+ Oiana Waletzkno 002005

[LARTATE ]
338716
BURNETTGOUNTY
WISCONSIN
RECEIVED AND RECORDED
JuR 1 8 2000

T 9:30 AM.
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Words used in multiple sections of this document are defined below and other words are defined in Sections
311,13, 18,20 and 21. Cenzin rules regarding the usags of wards used in this document are also provided

in Sccton 16,

{A) " Security Instrument” means this docoment, which is dawd JUNE 15,2003

topether with ail Riders (o this document,
() "Dorrawer” is

CHRISTOPHER C ROEE AND DARLENE C ROSE , HKUSBAWD AND WIFE

Rarrower i the mortgagor under this Sacunty Instrament.
{C) "Lender” is FIRSTAR BANK, N.A.

Lenderisa NATTIONAL ASSOCIATION
grganized and cXisUng under the laws of THE UNITED STATES OF

WISCONSIN-Single Family-Fannle Mae/Freddie Mac UNIFORM INSTRUMENT

(20, -E(WILI0R0R]....
<
faga 1=l 15

C2 T
y
T i.\l::g,s “& _

VMF MOR1GAGE FOAME . (800)521-72M

EXHIBIT B
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Lender's addresg is 4801 $REDERTCA STREET, OWENSRORO, KY 42301

Lender is the mortgagee under Lhis Security Insqument.

(D) “Note" means the promissory note signed by Borrower and daied JUNE 15,2 00l

The Note states that Borrower owes Lender SEVENTY SIX THOUSAND FIVE I[UNDRED AND
NO/100 ' Dollars

(US.$ 76,500.00 ) plas interst. Borrower has promised 1o pay this debt in regular Periodic

Payments and to pay the debt in foll not later than JULY 1,2031 )

(E) "Property™ means the propesty that is described below under the heading “Tranefer of Rights in the

Property.” -

(F) "Loan" means the debt evidenced by the Note, plus imerest, any prepayment charges and late cherges

dus under the Note, and all sums due under this Security Instrument, plus interest :

(G) "Riders" means all Riders 1o this Sceurity Tnstrument that are executed by Borrower. The following

Tiders are 10 be executed by Borrower [check box as applicable):

[x] Adjustable Rate Rider [ ] Condominiam Rider Second Home Rider
H Bailoon Rider Planned Unit Development Rider 1-4 Family Rider
VA Rider Riweckly Payment Rider Othex(s) (specify]

(1) "applicable Law" mecans al] econtralling epplicable federal, state and local siatutes, regulations,
ordinances and administrative rules and orders (that have the e(fect of law) as well as all applicable final,
non-appealable judicial opinions.

(1) " Community Associalion Dues, Fees, and Assessments” means all dues, foes, assessments and ouhel
charges thal are imposed on Borrowa of the Property by a condominium association, homeowners
association or similar organization.

() "Electronic Funds Transfer” means any transfer ol funds, other than a transaction originated by check,
dvaft, or similar paper instrument, which is initiated through an elecironic terminal, relephonic insrument,
compuier, or magnetic @pe §0 as o order, instruct, or antherize 4 financial ingtitution W debit or credit an
account Such term includes, but is not lLimited to, poin-of-salc iransfers, auomated telier machine
wransactions, transfers initiated by telephone, wire transfers, and automated ciearinghouse transfers.

(K) "Escrow Items" means those items that are described in Section 3.

(L) "Miscellaneous Proceeds™ Means any compensaion, settloment, award of damages, ¢r procasds paid by
any third party (other than insurance procesds paid under the cOVCTARES described i Secton §) for: (D)
damage 10, or destruction of, the Property; (ii) eondemnation or other raking of 21l or any pert of the Property;
(iii) conveyance in lien of condemnation; or (iv) mistepresentations of, or omissions 35 to, the value and/or
condition of the Property.

(M) "Mortgage Insurance” means %fémmc&‘-ﬁféfb‘&'ﬁnﬂmq;g@gainst the nonpayment of, or defaull on,
the Loan, T AL EOSE CRR One . -

(N) "Periodic Payment™ means mcﬂmﬁw%ﬁ}??m "dpc{gblr (i) principal and intercst under the
Note, plus (if) any amounts under SeclidTTbf AR ey (L4290

(O) "RESPA" means (he Real Esiate Settlement Procedures Act (12 U.S.C. Sectionr 2601 et seq.) and its
implementing regalaton, Regulation X (24 CFR. Fan 3500), as they might be amended from lime 10 time,
or any addirional or successor legislation ar regulation that governs the same subject maer. As used in this
Security Insoument, "RESPA relees to all requirements and restrictions thal zrc imposed in regard 0 2
=rederally related morigage loan" even if the Loan does not qualify as a "federally relatisd morigage loan”

under RESPA.
dcr
inilalf: .
@;__-_-_g_(ﬂ\@'llj_l(gggg) . Fagazol 15 Farm 3058 1701
-~

EXHIBIT B
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(P) "' Successor in Interest of Borrower" Means any paty that has taken ritle to the Property, whether or not
that party has assumed Borrower's obligations under the Note and/er this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

This Security Instrument secures 10 Lender: (i) the repayment of o Lo2n, and all remcwals, exlensions and

modifications of the Note; and (i) the performance of Bormower's covenants and agrecments under this

Security Instrument and the Note. For this purpose, Bormower does hercby mortgage, grant and

convey (o Lender, with power of sale, the following described  propefty located in the

PFUBLIC RECORDS of BURNETT COUNTY - :
[Type of Recording J urizdicyen} [Name of Recording T urizdiction]

LOT THREE (3) OF CERTIFIED SURVEY MAP IN VOLUME SIXTEEN (18),

PAGE ONE HUNDRED SIXTY-ONE {161) AS RECORDED' IN THE OFFICE OF

THE BURNETT COUNTY REGISTER OF DEEDS, LOGATED IN THE NORTHWEST

QUARTER OF THE NORTHEAST QUARTER (NW 1/4 NBE 1/4) MND THE

NORTBEAST QUARTER OF THE NORTHWEST QUARTER (NE 1/4 NW 1/43,

SECTION 23, TOWNSELF 471 NORTE. RANGE 16 WEST, POWN OF BWISS,

EURNETT COTNTY, WISCONSIN.

THIS 1S5 A PURCHASE MONEY MORTGAGE -

which currendy has the address of 30756 SEVENTH PLACE
[Sureet]

DANEURY (Ciy], Wisconsin 54830 [Zip Code]
(“Property Address"): :

TOGETHER WITH all the improvements now or hereafier arected on the nreperty, and all easements,
appurtenances, and fixtures now ar hereafter a part of the property. All replacements and additions shell also
be covered by this Security instrument. All of the foregoing is referred to in this Security Instrument as the
"Property.”

BORROWER COVENANTS that BOOWET is lawfully seised of we estale hereby conveyed and has
the right to morigage, grant and convey the Propenty and that the Property §s wnencumbesed, excepl for
cncumbrances of recard. Bomower warrants and will defend gencrally the litle m the Property against all
claims and demands, subject  any encumbrances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenants with limitcd variations by jurisdiction to constitule a umform security instrument covering real
property.

UNIFORM COVENANTS, Borrower and Lender covenant and agres as follows:

1. Payment of Prindpal, Interest, Escrow Ttems, Prepayment Charges, and Late Charpes.
Borrower shall pay when due the principal of, and interest on, the debr evidenced by the Note and any
prepaymenl charges and Jate charges due under the Now. Borrowes shall also pay funds for Escrow Tlems
pursuant © Section 3, Payments due under the Note and this Security Instrument ghall be made in U.5.
currency, However, if any check or other inswrument raceived by Tender as ;mymam. under the Notc or tis

intale; El:'l )

(G2, S (WILL0R.... Pagedsl s Form 3050 1/01
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BY SIGNING RELOW, Burrower accepts and agress o the mms.an_d covenams contained in this
Security Instroment and in any Rider executed by Borrower and recorded with iL

Wimesses:
N,
,Cé:;—:’%ﬁ‘% _ (Seal)
CHRISTOPHEN ( ROSE Dorrower
- (Seal)
-Barrower
(Seal) (Seal)
- -Borrower ~Borrewer
(Seal) (Seal)
-Dortower =Botrewer
(Seal) (Seal)
=Barmwer -Borrawer
@ B e0as, Fage 14 et 18 Form 3050 1/01
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 7 CASE
Darlene Carol Rose
SSN XXX-XX-9931
CASE NO. 04-33784
Debtor.

MEMORANDUM IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

ARGUMENT
l. CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC STAY
PURSUANT TO 11 U.S.C. § 362(d)(1) WHERE THE INTEREST OF THIS SECURED CREDITOR IS
NOT ADEQUATELY PROTECTED.
Pursuant to 11 U.S.C. § 362(g) the burden is on Debtor to prove absence of cause and/or adeguate
protection. Secured Creditor's interest in the property is not adequately protected where:

1. As of August 20, 2004, Debtor is delinquent for the monthly payments as required for the
months of April, 2003 through May, 2004 and June, 2004 through August, 2004, in the amount of $583.07 each
and $1298.87 each; accruing late charges and attorneys fees and costs.

2. Debtor has failed to make any offer of adequate protection.

. THE AUTOMATIC STAY SHOULD BE MODIFIED PURSUANT TO 11 U.S.C. § 362(d)(2)
WHERE (1) DEBTOR DOES NOT HAVE ANY EQUITY IN THE PROPERTY, AND (2) THE
PROPERTY IS NOT NECESSARY TO AN EFFECTIVE REORGANIZATION.

The first requirement under § 362(d)(2) is met where the total of al the encumbrances against the
property is in excess of the value of the property. The value of the property as scheduled by Debtor is
$59,500.00 subject to Secured Creditor's mortgage in excess of $93,607.37.

Since thisis aliquidation case, no reorganization is being attempted.

[1. CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC STAY
PURSUANT TO 11 U.SC. § 1301(c) WHERE THE INTEREST OF THIS SECURED CREDITOR



WOULD BE IRREPARABLY HARMED BY CONTINUATION OF SUCH STAY.

Christopher Rose is a co-debtor pursuant to 11 U.S.C. § 1301 and the non-debtor party in these
proceedings and has received the consideration for the clam hed by Secured Creditor. Neither the debtor
nor Mr. Rose provided for the payments referenced herein.

CONCLUSION

Secured Creditor is entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(1) for
cause, and where its interest in the secured property is not adequately protected. Secured Creditor is aso
entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(2) where Debtor has no equity in
the property, and where the property is not necessary to an effective reorganization.

Secured Creditor respectfully requests an Order of this Court modifying the automatic stay consistent
with the attached proposed Order.

Dated this _20" day of __ August , 2004.
WILFORD & GESKE
By /el Lawrence A. Wilford
Lawrence A. Wilford
Attorneys for Secured Creditor
7650 Currell Blvd., Suite 300
Woodbury, MN 55125

651-209-3300
Attorney Reg. No. 117109
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In Re: CHAPTER 7 CASE
CASE NO. 04-33784
Darlene Carol Rose
S5N XXX-XXN-9931 AFFIDAVIT OF
LISA ROGERS

Debtor.

Lisa Rogets, being first duly swom on oath, deposes and states:
1. That she is the Bankruptey Manager of National Default Servicing Corporation.

2. U.8. Bank, N.A_, is now the holder of a martgage on real property in which the debtor has an interest.
The debtor's indebtedness is evidenced by that certain mortgage deed dated June 13, 2001, executed by Christopher C. Rose
and Darlene C. Rose, husband and wife, recorded June 19, 2001, as Document No. 338716, The property is located in
Burnert County, Wisconsin and is legally described as follows, to-wit:

Lot Three (3) of Certified Survey Map in Volume Sixteen (16), Page One Hundred Sixty-One (161} as recorded in the office
of the Burnett County Register of Deeds, located in the Northwest Quarter of the Northeast Quarter (NW1/4 NE1/4) and the

Northeast Quarter of the Northwest Quarter (NE1/4 NW1/4), Section 23, Township 41 North, Range 16 West, Town of
Swiss, Bumnett County, Wisconsin.

3 That she has reviewed the account records relating to the Rose mortgage loan, account no. 7890195146,
4. That as of August 17, 2004, the following amounts were owing on this account:

Unpaid Principal: $75,188.61

Interest through September 1, 2004 3,035.74

Attorney's Fees: 700.00

Late Charges: 154.62

Escrow Advance: 505133

Other Fees: 76.00

Recoverable Balance: 3,501.07

TOTAL: $93,607.37

5 That the mortgage loan is delinquent for monthly mortgage payments for the months of April, 2003 through

May, 2004 in the amount of $583.07each and June, 2004 through August, 2004 in the amount of §1,298.87 cach.
6. This affidavit is given in support of the motion of U.S. Bank, N.A. for relief from the automatic stay.

NATIONAL DEFAULT SERVICING CORPORATION
i

By -
Its Barkruptey Manager
Subscribed and sworh to before me \=
ig 17% day of August, 2004, . e Sl o
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

CHAPTER 7 CASE
Darlene Carol Rose
SSN XXX-XX-9931

CASE NO. 04-33784

Debtor. ORDER

The above entitled matter came on for hearing upon mation of U.S. Bank, N.A. (hereinafter "Secured
Creditor"), pursuant to 11 U.S.C. § 362 on September 22, 2004, at U.S. Courthouse, 316 North Robert Street,
St. Paul, Minnesota. Appearances were as noted in the record. Based upon the evidence adduced at said
hearing, the arguments of counsel, and the Court being fully advised of the premises,

IT IS HEREBY ORDERED that Secured Creditor, its assignees and/or successors in interest, is
granted rdief from the stay of actions imposed by 11 U.S.C. § 362 and § 1301 with regard to that certain
mortgage deed dated June 15, 2001, executed by Christopher C. Rose and Darlene C. Rose, husband and
wife, recorded June 19, 2001, as Document No. 338716 covering real estate located in Burnett County,
Wisconsin, legally described as follows, to-wit:

Lot Three (3) of Certified Survey Map in Volume Sixteen (16), Page One Hundred Sixty-One (161) as
recorded in the office of the Burnett County Register of Deeds, located in the Northwest Quarter of the
Northeast Quarter (NW 1/4 NE 1/4) and the Northeast Quarter of the Northwest Quarter (NE 1/4 NW 1/4),
Section 23, Township 41 North, Range 16 West, Town of Swiss, Burnett County, Wisconsin
and may pursue its remedies under state law in connection with the subject note and mortgage deed.

Notwithstanding Federal Rules of Bankruptcy Procedure 4001(a)(3),

this Order is effective immediately.

Dated:;

Judge of Bankruptcy Court



