UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:  Larry Joe Martinez and Sheryl Elaine
Martinez,

Debtors: Chapter 7 Case
Case No. BKY 04-32774-DDO.

NOTICE OF HEARING AND
MOTION FOR RELIEF FROM STAY

TO: The Debtors, Debtors' Attorney, Chapter 7 Trustee, United States Trustee, and the
other parties in interest specified in Local Rule 9013-3(a).

1. Minnesota Housing Finance Agency (Movant), a secured creditor of the
Debtors herein, by its undersigned attorney, moves the Court for the relief requested below

and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion at 9:30 o'clock a.m., on
September 1, 2004, before the Honorable Dennis D. O'Brien, in Courtroom 228A, U.S.
Courthouse, 316 North Robert Street, St. Paul, MN, or as soon thereafter as counsel can be

heard.



3. Any response to this motion must be filed and delivered not later than August
_ 27 , 2004, which is three (3) days before the time set for the hearing (excluding
Saturdays, Sundays, and holidays), or filed and served by mail not later than August _ 23
_, 2004, which is seven (7) days before the time set for the hearing (excluding Saturdays,
Sundays, and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY FILED,
THE COURT MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT A

HEARING.

4. This motion is filed pursuant to Bankruptcy Rule 4001 and Local Rule 9013-2
and Movant seeks relief from the automatic stay of 11 U.S.C. 8362 with respect to certain

real property owned by the Debtors and subject to Movant's first mortgage lien.

5. The Petition commencing this Chapter 7 Case was filed on May 7, 2004, and
the case is now pending in this Court. This Court has jurisdiction over this motion pursuant
to 28 U.S.C. 8157(a), §1334, 11 U.S.C. §362(d), Bankruptcy Rule 5005, Local Rule

1070-1 and other applicable rules. This proceeding is a core proceeding.

6. By certain mortgage dated June 2, 1997, in the original principal amount of
$44,000.00 (Mortgage), Movant acquired a first mortgagee's interest in the following real
property (Property):

Lot 3, in Block 1, in Oak Knoll Addition to the Village, now City, of
Jackson.



The Mortgage was filed for record in the office of the County Recorder, in and for Jackson

County, Minnesota, on June 11, 1997, as document number 218350.

7. The subject property has a market value of $46,000.00. Furthermore, the
subject real estate is encumbered in the amount of $0 by other mortgage(s) and/or lien(s).
The total amount of debt secured by the subject property is $40,788.02, including Movant's

mortgage. Hence, Debtors have little or no actual equity in the property.

8. Debtors' Three (3) month delinquency under the terms of the Mortgage
constitute cause, within the meaning of 11 U.S.C. 8362(d)(1), entitling Movant to relief from
the automatic stay. Movant does not have, and has not been offered, adequate protection

of its interest in the Property.

WHEREFORE, Movant, by its undersigned attorney, moves the Court for an order
modifying the automatic stay of 11 U.S.C. §362(a) so as to permit Movant to foreclose its
Mortgage on the Property and for such other relief as the Court may deem to be just, fair and

equitable.



Dated this

9th

day of August, 2004.

BY:

PETERSON, FRAM AND BERGMAN
A Professional Association

/el Michael T. Oberle

Michael T. Oberle. Atty. Reg. #130126
Attorneys for Movant

Suite 300, 50 East Fifth Street

St. Paul, Minnesota 55101-1197
Telephone: (651) 291-8955



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

InRe: Larry Joe Martinez and Sheryl Elaine
Martinez,

Debtors: Chapter 7 Case
Case No. BKY 04-32774-DDO.

AFFIDAVIT IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

STATE OF TEXAS )
) ss.
COUNTY OF TRAVIS )
|, _LILTANA RAMIREZ , your aftfiant, being tirst duly sworn on

oath, state as follows:

1. | am an employee of Guaranty Residential Lending, Inc., the company which
is the duly authorized loan servicer for the subject mortgage which is held by Minnesota

Housing Finance Agency(Movant), and | have personal knowledge of the facts stated herein.

2. | make this Affidavit in support of a motion to lift, modify or condition the

bankruptcy stay.




3. Debtors are the mortgagors on a mortgage dated June 2, 1997 which covers

real property located in Jackson County and legally described as follows:

Lot 3, in Block 1, in Oak Knoll Addition to the Village, now City, of Jackson,

and which is commonly known as: 116 Maple Street, Jackson, MN 56143. The mortgage
was given to secure a promissory note. Copies of the note and the mortgage are attached
hereto as Exhibit A and Exhibit B, respectively, and incorporated herein by this reference.
The mortgage was assigned to Movant. A copy of the assignment is attached hereto as

Exhibit C and incorporated herein by this reference.

4. On or about May 7, 2004, Debtors filed a Petition under Chapter 7 of Title 11

U.S. Code in the United States Bankruptcy Court for the District of Minnesota.

5. Debtors have failed to make Three (3) payments, resulting in an arrearage of
$1,200.53, including late charges. The total mortgage debt is $40,788.02, which
includes accrued interest through August 4, 2004, Thereafter, interest accrues on the
unpaid principal balance at $7.39 per day. Movant has also incurred attorney's fees and

costs in the bringing of this motion.

6. Based upon information and belief, the subject property has a market value of
$46,000.00. Furthermore, it is believed that the subject real estate is encumbered in the

amount of $0 by other mortgage(s) and/or lien(s). The total amount of debt secured by the



subject property is $40,788.02, including Movant's mortgage.
7. | have read the Motion in this matter, and it is true to the best of my knowledge,
information and belief.

8. Further, | saith not.

dg{@iﬁ/ﬁ/)ﬂw/l

AME RIVERA

Subscribed and sworn to before me
. Lo FA ’ . Notary Public
this s day of August, 2004 STATE OF TEXAS

" My Comm. Exp. 01-20-2006

P

Notary Public




do17

08/04,/2004 11:39 FAX

2. 19971 - IR M e i x L] inssola
iMate) : Srou VI RS T (S L

P18 maple Strenwt,dy

- . \
' .

72l BORROWER'S PROMISE TO PAY ¥ 7ot - Vs, BRI
7.1 - Inrelum lor a loan that | have recebved, ! promise 1o payU.S.$44 000 . 0ye
£,- Arincipal’), plus Infarest, 1o the ortder of the Lender. TheLederjs .© i i
Comaunity Filrvtg ul,ﬂlﬂ'nn,.ﬂ'l'll._'A.|I'nl‘(|l|}’|..‘,lon¢ .- . .

“ 7 i amenmt is called

| understand that tha Lander may transier this Note. The Lendor or anyono wlio takes ihis Note Ly (ransfor aid who I3
:7255-enihled lo recolve paymonts under (hiz Nota Is called o Nate Hokder.?. . .. ., 7 S . i
. \ [ S o R '.~-£:f~!.,'~- o el Y\l

A '

LINTEREST -7 7 LT o e T MR e e i
Interest will bo chargod on dripald princlpal inid tbe Il amoun! of principal has been patd. | il pay B’nmns( ala
yendraluolsd!uo . ' . e IS e o ;
he Intores! tnte required by this Setion 2 1s the (ate | win 1y bath belore and after any doic ull deserllod Seclion
G(B) ol this Note. : ; N | .

‘at U 3 PAYMENTS ' R N S S
. '+ (A) Time and Place of Payments SN o RO
-7, ", 1wl pay principal nnd Inlerest by making payments every month, . Tees :
2 Iwil make my monthly payments onflig 1 s 1 clay of each monti beghmingun “duly 1, 1987 e
ZZ0 M mnkp hase paymetils every month uiid | hawe pail all of the rincipal i ftetest il any ofher rlaiges descrilad below
AR hat { may owe uixlnr (his Nope Jdy menthly payients will o apjdiet) 10 Intetost Hefe prineipal | ondue- 1,
7077 1 still owe amownits iler 1his Note, {will pay fltso aivwants in Tl onshat date, wikich e call ol (i “raataray date

| will make my morihly IYMRNIEDL (027 Taurv il Avenyge, .
VarihingLon, AN Sgin? . . ) " or al adilferent place il retuirod Ly the Note Halder

“** (B) Amount of Monthly Paymenis o . !
My monhly payment will be in the amounio! U.S. $21 s AR S i .

~ 4. BORROWER'S RIGHT TO PREPAY - VL od RN e KNI o | .
3% » 7+ L hinwe the right 1o make paymeils of peineipat ot aivy time trelore ey are thie, A paynend of rrinelpnt only s kiewn .
Y% A8 @ “prepaymant.” Whon | mako a prepayment, ['wil ol 1he Note Hokler in wiling that 1 am Joing o )
24 ) may make n (il prepaymont or padial neepayminnie willynit paying any prepayiment change The Mote ) bdder vl
130 all ol my propaymels 1 ieduee e amount ol tinchal Mt Lenve greder this Neoltes I ik A pahal prepaymen,
theee will s gy chnngns n the gy ate o ol e of my monthly paymen| wmdess the Hote | e Mo s aling
v 1o fliose chanyes. : - . A ' el : i

.- 6.LOAN CHARGES ’ Lo e T ' ' '
; If'a law, which spplles Lo this fean and which sets maxdmum loan charges, Is fnally interpretes so that the interest or
ather lonh chinrges collectad or 10 be collocted I catmecilon with this loan excerd thie permittad fie s, then| (i) any such
* loan gharge sball be reduced liy the amount eressary (o reyluee the chiarge o Wie pormittiu] linvir, yiwj (§) any sums
~ ,nlrnmly collng(ee! v inm whinesh soee-pegid pomuted limits will 1 relutn o 10 me The Hos Thide iy ¢l 1o o ke
« Wiz refune by vechycling the prmcipat {inve it this Hule or by makong a, direct jayimiein 1o os 15 ety vy
+ . pringipnl, the reduction wil e realmlasa |).1IIL‘\||}I['|L1VIIII(9}II P A : :

! T R N TR S b !
.. . el ; oo, . ¢

“ o L
W N
ey -

BORAQWER'S FAILURE TO PAY AS REQUIRED : o S .

" (A} Late Charga for Overdue Payments - “.eqm RE S, S ’ ' .
Il the Nota Holeter has nol received (e hull amount of ny monihly payment by the ond ol 1 § calenclar dnys afier:
The data It ls cue, I wii pay n laie charge tn 1ha Note Helrler. Tl aonomt of the chargawile %, on0a = of iny overdig

. payment af prinelpnl and intorest | will bay Ruis late charge proinpily hut only ance on each late paywer
H - R . e et e e A )

(B) Defoult - R B I
It do nat pay the il amount of each monthly paymerit on the dale & is due, | will be In uataul .

.l' MULNSTATE nx:é RATE NOTE-SINGLE FAMILY--FHMA/TILMG ulilronM
: 1SC/CND .

-
e
N
<
L



,

{C} Notiee of Detoult K . *, : . , . i
i1 pm [n defaull, Mo Nola Holdor may serct ma & writion nolice |ell|-'|’? mo that i { do not pay the overdue UM by
$ cennin anie, (he Note toltier mny require me 10 )y tnmetiialely (00 il pmaunt of princlpsal wi icn has not heen pald
el it ihe intereel thint | owe on et atawnt Tiwl nly ins [ Il clate on whigh the natita Is.
1, Wady S (A - . B

K

cliveredd or mald 1o me - - 3

{D) No Watver By Nole Holdnr?'"‘f Ly . R R A U
Evan I, al a tima whien | am In doinud, the Note Hukfer does rot require me 1o Py imedtandy I 1A as described )
5, nbave, he Note Holder wit stil fuive the tight 1o do ab R | am in default al n fater a0 5 ; W
!+ (E) Paymeni of Note Holder's Costs and Expenses:, - - ~.- - b 5" 7 Ce ' E
*11thn Note Holdes s sotuiret i o pay numediately I Jull as described above, the Noie Hakler wit ave the tigh
16 be pald back by me for all of s costs and exprensas In enlorcing this Nole A The cxtent not prohiiey by apphcable law .
m‘n\ose exjienses Incluoe, lor cxample, teasenable ﬂl!o'(l]srs'. |l W N SN

g

i T

&t

%+ Unless applicable [aw requiras n dliferent methad, sy notice that must ba ghven (o me under thls Noul wl bo ghven £ -
by dellvering it or by malling R by Nrst tuies mall to mu af tho Propeny Addrass above or at a differ~nj nddntss Higivelhw.

Note Helder a notice of mr illeront ndidagy * /-5 el Ly L | M

* *Any notice thal muel e given a the Note Hokiny tnudnr this Nete will he given By aaiog i (e« (lest clagz nad ty the
Hole Molder al the acklress stited ln Section 2(A) alxve ar at a dllerenl dddresa d | am given a n licn al Ul diltorat
addross, ST T T AR . i

S
D B R

e

f EEEET IR
8. OBLIGATIONS OF PEASONS UNDER THIS NOTE | D I . i
L I moro than ona peraon slang this Note, each person In hdly amd personally oldigated 10 keepi all of Ike (romises .
- mace in this Nale, inclurling he pramien (6 pay ihe (il amatmt aweed. Any (etson wlio It a guatar lor, sursty or eredorsee of
thig Nots iz alxa obligated th do thege things Any preson wir 1akes over tiese abiigatloms, mehikl ng (he eillgations of 2 .
" guatanior, siitety of eixlersnr o hia Node, is also sddsgied (o heep all of the prosies sado B this Hote Ihe Notn Holdey -
~ Ay entorce i dgits ureloy WS Note ayainst each person inlviduatly o against all o us togother This nteass 11 any
“one of us may be requited ta pay all of ihe amounts owed wiler Ihis Nole, L RN St e
Wi e nt . - . . R : Lt te J - N N
8. WAIVERS .- e : . ORI . S I
». " | and any other porson who has abligations under this Note walve Lhe tights of preseatment ad notice of dishonar.
75, " Preseniment” means the right (o requite Ihe Note Holelot 1o demand paymenl of amounls due. Moiles of ditvonot® means
. Ihe rigit 1o require Ihe Note LHider to gl notiee to other persong thal amoumts due have ant Dee s paid i‘
. 10, UNIFORM SECURED NOTE e ST o '
K This Nain {3 a uniform Insirumont with lumitest varlnllons in some jurlsdictions. In addllon 1g th protectkone given lo
the Nole Haldor urder this Notr, o Mongage, Derd of Tiust or Security Deed (the “Secully instuhent?), datey the same_ -
T dale as this Note, prolecis e Nute Holifer fions jmesilin losaer wiich mighit <l #1 (o oot kerp (ha jromisns witehl .
make in i Note That Securily Instrgnas foscut s ow aml utvien vt comfitions gy be e gited 2 migb o
© Inumediaie paymend i full of Al angais Lown g e this Note St of Dhinse coedting die desealial ae lrdhm‘;

" Tranaler of the Propery of a Beneficlal Inferest n Borrower.  11all or nny gsant of (s Propoty of ang
{riecest n It is soltt or transimired) (or i 2 henellell iterest In Bonnwet Is sold of Panslound wwt Derguvor I
-, ot anatyral pregon) withond Lvxlor's prion waitien consenl. Landne iy, 21 83 optlon, teouk » ingreciate
“ paytvent in gl of all suins socwac Gy (bix Sectalty nabument However, this opthn ghall i ) b ountliem| by
= Lmder if papyuise s probihhed by fexieral law a8 of 1he tite of 1his Socurily Instigmiit— .

{ Lender sxercizes Ibts option, Lemier shall ghve Borrower nolice of acceleialion Thie ritice shall htovkie
a perlod of nat less than 30 days from the date Ve hollee I8 defivered or nadegd within whvich Bomsaes or et
T pay nil sums securel by ihis Stetelty Instument, i Boinmwer fais to [y Uhese s peloe to (e evpiention of
. this perinel, Lintler mny hvoke any fenisiog permitted Dy Hhis Security st i vily
©O T demanton Boowen. L L G ]

" WITNESS THE RAND(S) AND SEAL(S) OF THE UNDERSIGNED. .
' . . ( - q

ay, to the ordet of Minnesobtn Housing Finance':: *.nl-" 7 DSy - ; —
—==—— "% popney, withaut rocourse. this 2nd day_of e’ L : LJ{L.rLL? T anly Flrst National .
. N . . . ] ' inmp |

ng, 1987 * ' -Dearmemy -,

{50
- JLoriowar
B ST
‘Z L.-*J....._T.'.__..t.'—nnl_-" (Fant)
i Community Firat Mationnl Dank * '+, Toremilibavey . ] \ I‘“""“"‘
‘a ]
#7,Cary K, Schraeder, Assistont Vico Preaident. .. - (§ign Original Only)

i
=

k4
%

FonM 3300 12/23,




B R0
C T OMes o Comty Racorder
0\~ EIATE OF VINNESOTA
. Laurey of A

A S
AFTER RECORDING MAIL TO!

) | havaby certty the fhe whM | intirymend v
trraumity firsy ‘Watlonal Dank
I02) Fourlh Avenue ! L

’ CT wras iind In Thls offi 3w for teo™1.m
M - ) n l“ "g z:z
- A oo . ” a'clod Q-
. Va-1ntadron, mhk S5plary ‘ . n on 1itm Tio:

"7 LOANNO, Vosssze L R LA I e
[Spate Abowe ThIs Une For Recording mu)W;‘v ._d:mn._/_-_‘lLP:.
" . MORTGAGE '
' THIS MORTGAGE ("Securfy Insirument?) is ghven on " Juee 2. 1897 . Mhe mongagor is
- Gweryl (. WMartlinez and Larryg J, 'Ryrliner. vwile and hushend :
Co : - (Bomower) This Security Instrursem is given 10
. Cemmymily Firpgt NARtIanal BRank. A CoPporatine.

which is organized and exising urdiertie lavia Ol 't he Untted Statws of dmeriva | .
and whose addfessis 1027 Fourin Ayende, VWoevthiagton, %A 46197 ' (Lender).
. Borrower owes Lender lha principal sumol fortly Towr Thoudsand Doldass anit me/L0O
. Doilars (U.S. S 44.600.00- - ). Thisdedt Is evidenwed by Borrower’s nole daled ihe safre date as this
‘- = Securhy Instrument ("Note"), which provides lor nionthly payments, with the full dots, 2 not pa d eartior, due arad
payableon Juaw 1. 260 and for interpal a1 the yoarly rile ofS e end Thres 7 Querters | percomt Thrs
Seturity Insirument secures 10 Londer; (a) The repaymend of the detd evidenced by the Nole, valh inletdsl. and al
renewals, exlensions and modilfcatians of (he Note; (b} the pryment of all ather sums. with k. rest, advanced urxles
. paragraph 7 1g protecs the socurlty of Ihis Security Insirumend; and (c) tho padormance of Bor ower's Coverants ard
- ngreemenis undor this Securlly Instrutment and tha Nole. For thic pirpose, Borrower does heroby morigage. grant and
convey 1o Lender, with power &! sk, (ha (ollowing described proparty locsted in i

. Counly, Minnesota: - IREEHEI PR

Let 3. ¢n Block 1, an Osk Kapl) AddiLipa to the Yillage, mo~ Cily,
of Jachion, Jsckson County. Rinnejolra

' .o e (R .

‘. R . T . : o
“. whithhasiheaddressol . .. 11§ Raple Stceer - ', Jackron

, PR R ) ol
'“.. Nunpesola -5614) . (Propeny Address). . . .
: [ZpCoe] s A . ,

" 5"l ' TOGETHER WITH all the itnprovernenis now or herealter erecied on the property, Ad) alt e sements,
: . appurienances, and fixiures now or hereaftet a par of the property. All replacements and add? lons stall Aiso be

. *:+t. : covered by ihis Securlly instrumend, Al of the fofegoing ts refaired 10 In this Secustty insinmet i as the “Property.”

. 1 BORROWER COVENANTS 1hat Eotrower Is !awluﬂg selsed of the estate bereby conveyed iind fas the right 10

" . morgage, grant and convey the Property and that the Propeny is uynencumbered, except for ¢t icumbrances of record

' Botrower warrans and will defond ganerally iha (o 10 the Property against afl clalms and dem inds. suliject to any

.encumbronces of record. -« h b - 5 PRl el N |

i MINNESOTA=SINGLE FAMILY-FNMA/FHLMC UNIFORM INS hr T FORM 1024 3/90
ISC/CMOTMN/0391/30M4BI0L - - e o i

TRUMENT *

'
. - . . H
i




@o22

i 3

MNI» 1096026

a2, w-lm of Homesteed, I!u-rwor wahes rlphl o nmnn!ud ump'b\ I the Pripenty.

24, Interest on Advances. The btereat mn on ldvanm m-do ny Lendet under parigriph 7 shall not excesd the

maximum rate Aliowed Dy applicable law, ]
+ 25. Riders 1o ihiz Security Imwmml Il one of moru vhers are execuled dy Borrowel and recorded tbgether

whh thi$ Securlly Instrumeni. (he covehants and agieements of each such rider shall be incor orated 2o and shal

amend and supplement the cavenants and ngrwmtn!s d this Sccurlv lﬂﬂfumem 8z ¥ e 1k gr(s) wera 3 pant of thiz

Securty Ingtrument. [Check applicabla box(es)] 7, et

DO agjustable Rata Riger . ' """ DCnrdm*vh.rn Rdwr 0 1.1 Farmdy Rider
- UJGraduated Payment Rider " [jPtanned Unit Developmera Aider . W] !Md‘ly}Paymem Rider
‘[JBatoon Aider Dmlmprmm Fider

Cisecont Home Riger

e

DOlhvr(s) [specty] i
BY SIGNING BELOW Bunower accepls ami iwm o Itlle lerms and cuvemms contained in this Seoumy
Insirument and in any rber[sl execuied by Bonmm am vecorded with R, - i

Whnesses o e

, , LA — fed
R , S0 Soclsl Security Number !
. : : m-«_w&- This Line For Ach dgmen]
" STATE OF MINNESOTA, NDBLES ; County ss!
’ Ontnis 2nd dayol Jume. 18877 .be‘lureme appeared "%
Cne-y1 5. wertiner - any L-r."_'.‘-‘ ,. t:_v\g;’.,--lg \.-nd Ause e’

T v - i .10 me
nevsonnlly Imown to be the pelson(:) aescrlbad inand wmexect.neu ihe !owgohg Instrument and acknoMedged Ihat
they executed the same ds t~e1- lrecu:und !

|
- i
JO AL SCHNEEKLOTH ' l

NOTAAY PUBLIC-MINNESOTA ' :

My Conmxn Exires WU | ‘ |
Thlshslrumentwaspreparedbyn Con-uvu'y' . Ban ) . ; ol
Unv'amgton B il Lo ] . i

. _.:'.4.! “, e LT ECT Bl T :
MINNESOTA-SINGLE FAMILv-mMA/mmc UNIFORM msrauuun . FORM 3024 /90

|sc,!cmum.wfu191/u-m~m-u - A uoucFa -




08/04/2004 11:41 FAX

"* - LOANNO. 'nuaes

lﬂzl’ tnuvl.- llQﬁul
vn-\p»ngtn_'_ "E6187Y]

SFACE ABOVE THIS UNE FOR HECORDER S USE ' ,

'
EW Y

CDRPORATE ASSIGHMEHT OF REAL’ ESTATE HORTGAGE
FOR VALUE RECEIVED, the indersigned hereby grants. assigns and Iranslers o

Bianesnla Moutteg Flimance Agency
400 S5ipley Stryet. St. Pau), wn SSIIlol!!I

althe rigrts, 1Me and lrﬂm ¢l undersigned in and 1o [hat certain Real Estate Mori page daled
&/ ”/,, ; ,.ncu!odby inie A0 L. Il L7} -Md Larey J. Rardined, -lre and hunum

.10 tnnqunlly rull Nalio

and whase address Is 1021 l‘uarth lv'run. v:rgbinqtun. ne

recorded on  June 11, 1997 .mmmm IR - - =", ¢\

#s Oocument No. 218350 L. Jackson .

Caumyﬂouomssmeol I--nueu mrealeﬂalelegalydasaimdasloﬂm
W e ' .

e

A ,.

Loe !. tn !Iu:\ Y, 4 Dax Cnell. lddltlnn to thl 'tlllg! nos !\ty.;

ef Jazesor. Jacisow County. Rinnesots

- TOGETHER with the nalg or nales lhereln described or referred 10, the money diie and to become due
thereon with |NB'?5|. and all rights accmed orio accrue urder said Real Esme Moﬂq lage.

BN

ASSIGNMENT QF REAL ESTATE MORTGAGE ©
I8C/CASM ™ faskiL,

025




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:  Larry Joe Martinez and Sheryl Elaine
Martinez,

Debtors: Chapter 7 Case
Case No. BKY 04-32774-DDO.

MEMORANDUM OF LAW

Minnesota Housing Finance Agency (Movant) submits this memorandum of law in

support of its motion for relief from the stay in the above-entitled matter.
FACTS

Movant holds a valid, duly perfected mortgage on certain real property owned by
Debtors. The Debtors are delinquent with respect to payments due under the mortgage for
the months of June 2004 through August 2004 in a total amount of $1,200.53, including
late charges. The total mortgage debt is $40,788.02, which includes accrued interest
through August 4, 2004. Thereafter, interest accrues on the unpaid principal balance at
$7.39 per day.

The subject property has a market value of $46,000.00. Furthermore, the subject
real estate is encumbered in the amount of $0 by other mortgage(s) and/or lien(s). The total
amount of debt secured by the subject property is $40,788.02, including Movant's

mortgage.



ARGUMENT

Under 8362(d)(1) of the Bankruptcy Code, relief from the automatic stay shall be
granted upon request of a creditor "for cause, including the lack of adequate protection of
an interest in property of such [creditor]." 11 U.S.C. 8362(d)(1). Debtors have failed to
make payments due under the terms of the mortgage for a period of over Three (3) months.
Debtors have little or no actual equity in the property; hence, Movant lacks adequate
protection in the form of an equity cushion in the property. Furthermore, debtors have
otherwise failed to provide Movant with adequate protection of its interest in the property.

Such circumstances constitute cause, within the meaning of 8362(d)(1), justifying
relief from the stay. In Re Tainan, 48 B.R. 250 (Bkrtcy E.D. Pa. 1985); In Re Quinlan, 12
B.R. 516 (Bkrtcy. W.D. Wis. 1981).

Accordingly, Movant is entitled to an order terminating the stay of 11 U.S.C.

8362(a) and authorizing it to foreclose its mortgage on the property.

Dated this 9th _ day of August, 2004.

PETERSON, FRAM AND BERGMAN
A Professional Association

BY: /e/ Michael T. Oberle
Michael T. Oberle

Atty. Reg. #130126

Attorneys for Movant

Suite 300, 50 East Fifth Street
St. Paul, Minnesota 55101
Telephone: (651) 291-8955



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:  Larry Joe Martinez and Sheryl Elaine
Martinez,

Debtors: Chapter 7 Case
Case No. BKY 04-32774-DDO.

UNSWORN DECLARATION
FOR PROOF OF SERVICE

[, Michael T. Oberle, employed by PETERSON, FRAM AND BERGMAN, P.A.,
attorneys licensed to practice in this court, with an office at Suite 300, 50 East Fifth Street,
St. Paul, MN, 55101, declare that on August 9, 2004 | served the annexed: a) Notice of
Hearing and Motion for Relief from Stay, b) Affidavit in Support of Motion for Relief from Stay,
¢) Memorandum of Law, and d) proposed Order for Relief upon each of the parties listed
below by mailing to each of them a copy of each thereof, enclosed in an envelope, first class
postage prepaid, and by depositing same in the post office at St. Paul, Minnesota, directed
to them at their last known addresses, as follows:

United States Trustee Paul W. Bucher
300 S 4th St # 1015 Chapter 7 Trustee
Minneapolis MN 55415-1329 P.O. Box 549

Rochester, MN 55903-0549
Larry Joe Martinez and

Sheryl Elaine Martinez Eugene Mailander, Esq.
116 Maple Street P.O. Box 256
Jackson, MN 56143 Slayton, MN 56172-0256

And | declare, under penalty of perjury, that the foregoing is true and correct.

Signed: _/e/ Michael T. Oberle




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Larry Joe Martinez and Sheryl Elaine
Martinez,

Debtors: Chapter 7 Case
Case No. BKY 04-32774-DDO.

ORDER FOR RELIEF FROM AUTOMATIC STAY

The above-entitled matter came before the Court on September 1, 2004, on the
motion of Minnesota Housing Finance Agency (Movant) seeking relief from the automatic stay
of 11 U.S.C. 8362(a). Based upon the statements of counsel and all of the files, records
and proceedings herein, the Court now finds that cause exists entitling Movant to the
requested relief.

NOW, THEREFORE, IT IS HEREBY ORDERED that the automatic stay of 11 U.S.C.

8362(a) is immediately terminated as to Movant; and, Movant, its successors or assigns, are

hereby authorized to foreclose pursuant to Minnesota law that certain Mortgage dated June
2, 1997, filed for record in the office of the County Recorder in and for Jackson County,
Minnesota, on June 11, 1997, and recorded as Document No. 218350 and covering real

property located in Jackson County, Minnesota, which is legally described as follows:



Lot 3, in Block 1, in Oak Knoll Addition to the Village, now City, of Jackson.

Notwithstanding Fed. R. Bankr. P. 4001(a)(3), this order is effective immediately.

Dated this ____ day of , 2004.

Dennis D. O'Brien
United States Bankruptcy Judge



