UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re:
CHAPTER 13 CASE
Fontal Neville Turner,
SSN: XXX-XX-5710
and
Brooke Anne Turner
SSN: XXX-XX-0512 CASE NO. 04-32764

Debtors.

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY

TO: The Debtor(s) and other entities specified in Local Rule 9013-3(a).

1. Caberallo, LLC, (hereinafter “Secured Creditor”), by its undersigned attorney,
moves the court for the relief requested below and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion on November 1, 2004, at 10:30 a.m.,
or as soon thereafter as counsel can be heard, before the above entitled Court located at U.S.
Bankruptcy Court, 200 U.S. Courthouse, Court Room 228B, 316 North Robert Street, St. Paul,
Minnesota 55102.

3. Any response to this motion must be filed and delivered not later than October 27,
2004, which is three days before the time set for the hearing (excluding Saturdays, Sundays and
holidays), or served and filed by mail not later than which is seven days before the time set for
the hearing (excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE OPPOSING
THE MOTION IS TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT

A HEARING.



4. This Court has jurisdiction over this motion pursuant to 28 U.S.C. §§157 and
1334, Federal Rule of Bankruptcy Procedure 5005 and Local Rule 1070-1. This proceeding is a
core proceeding. The petition commencing this case was filed on May 6, 2004. The case is now
pending in this Court.

5. This Motion arises under 11 U.S.C. §362 and Federal Rule of Bankruptcy
Procedure 4001. This motion is filed under Federal Rule of Bankruptcy Procedure 9014 and
Local Rules 9013-1 through 3019-1. Movant requests relief from the automatic stay with respect
to the subject property. Movant requests said relief be effective immediately notwithstanding
Federal Rule of Bankruptcy Procedure 4001(a)(3).

6. Debtor is indebt to Secured Creditor in the original principal amount of
$126,356.55, as evidenced by that certain Contract for Deed dated March 19, 2004, a copy of
which is attached hereto as Exhibit A, together with interest thereon Said Contract for Deed was
executed by Flontal Turner and Brook Turner. The property is located in Ramsey County,
Minnesota and is legally described as follows to-wit:

Lot 17, Block 16, Stinson’s Addition to the City of St. Paul.

8. At all times material, Debtor was in default of the payments and performance of
obligations to Secured Creditor.

9. Pursuant to 11 U.S.C. §362(g) the burden is on Debtor to prove absence of cause
and/or adequate protection. This Secured Creditor’s interest in the property is not adequately
protected where, as of September 30, 2004, Debtor is delinquent in the making of monthly
payments as required for the months of September 1, 2004 through the present date, in the
amount of $1,243.56 accruing late charges and attorneys’ fees and costs of $97.16. Debtor has

failed to make any offer of adequate protection.



10. Debtor has no equity in the property and the property is not necessary to an
effective organization.

11.  Secured Creditor desires to protect its interest in the aforementioned property and
requests the Court to vacate the stay of actions and allow foreclosure pursuant to Minnesota law.

12. Secured Creditor has incurred and will incur legal fees and costs to protect and
enforce its rights in the subject property.

WHEREFORE, Secured Creditor, by its undersigned attorney, moves the Court for an
Order for Judgment that the automatic stay provided by 11 U.S.C. §362(a) be modified so to
permit the movant to commence mortgage freclosure proceedings under Minnesota law and for

such other relief as may be just and equitable.

Dated: October 5, 2004 MORRIS, CARLSON & HOELSCHER, P.A.

By: /s/_Richard M. Carlson

Richard M. Carlson (Atty. Reg. No. 187148)
Kelly Vince Griffitts (Atty Reg. No. 232695)
7380 France Avenue South, Suite 200
Minneapolis, MN 55435

(952) 832-2000

Attorneys for Secured Creditor



VERIFICATION

1 fason Heroux, Chief Manager of Caberallo, LLC, the movant named in the foregoing

notice of hearing and motion, declare under penalty of perjury that the foregoing is true and

correct according to the best of my knowledge, information and belief.

Fxecured on: October 4, 2004

jafon Hcr}(uﬁ, Chief
berallo, LLC
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EXHIBIT

%

55 CONTRACT FOR DEED
Individusi(s) to Individual

Date: March 19, 2004

% S
;;" e’
THIS CONTRACT FOR DEED (the “Contract”} is made on the above date by Caberllo,LLL, ﬁm
Lisbility Company Seller (whethet oge or more), and Flontal Tutast wod Brook Tuener, and wife
Purchusers, {whether ane or more)

Sciler and Purchasers agree to the following terms:

f. PROPERTY NESCRIPTION. muuhawymmmwﬁymmmmyﬁ
Ramsey County, Minnesots, dascribed as follows:

Lot 17, Block 15, Stinson’s Addition 1o the City of Saint Paul, Ramsey County, Minnesots.

1oguther with all bereditaments Mwmmmﬁ“w, Unless othprwise
specified, Selicr hexby dolivers possession of the Property to Purchasers on the date hereof.

Seller check applicable box: :

1) The Seller certifies that the Seller does not know of aay wells o6 the describsd real property.

1 A well disclostrs certificate nccompanies this document.

£7 1 amn familiar with the propesty described i thls tmstrupeet and 1 certify that the sutus and sumber of wells
on fhe described real property have not changed sinee the last previously Sled well disclosure certificate.

2, TITLE. Seller wagrants that title to the Property is, on the date of this Contruct, subject only to the following
exceptions:
(#) Covenants, conditions, reswictions (without sffective forfiture provisions) sud declarations of recard, if

) wy;
{b) Reservations of minerals or mineral rights by the State of Minnesota, if any;
(¢} Utility and dreinage ensement which do not interfere with present improvements;
{d) Applicable laws, ordinances md regulations .
{¢) Tha len of real astate taxes and installmeats of special svsessmens which are payable by Purchasers
pursuant 1o paragraph 6 of this Contract; end .
(f) The following liens or encumbrances;

lﬁELWEfHYOFDWDWWWCEOFmUmWMWMW
{8} Execute, scknowledge and deliver to Purchasers 1 Limited Wacniy Deed v
conveying markstable title to the Property 1o Purchasers, subject only to the following sxesptions:
(i) Those cxceptions fefetred 1o in paragraph 2(s), (b), (c), (d) and (¢) of this Coatract, -
() Liens, encumbrances, adverss claims or other matters which Parchasors biag czonted, sofferéd or
pevaiitted to ascrue after the date of this Contraet; and . .
(iif) The following liens or encumbrances:

{b) Deliver o masmmawammhmmmmwmmm
by the purchase agreement (if any) between Seller and Porchasers.

Lod BN . Havoil HDT UL WY
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85-M CONTRACT FORDEED
Individuai(s} to Individoal

3

7.

4. PURCHASE PRICE, Purchasers shall pay to Seller, at 570 Asbury St, Ste 202, St Panl, Minnesota
55104, the sum of Orre Hupdred Towesty Six Thoustnd Thres Hundred Fifty Stx. Dollars xud 35/100
(126356.55), a5 and for the purchase price (the “Purchizse Price™) for the Property, paysble ag follows:

3 M :

.
ot Of 3973 P&l ) Wi s of 8 1/2%. ety

PREPAYMENT, Unless otherwise provided in this Contract, Purchasers shll have the right to fully or
partially prepay this amnmyﬂmﬁmm‘MywmmkaWﬁMw
payment of amounts then dus under this Contraet, inchuding unpaid acerued interest, and the balance shall bs
mﬁﬁw@WWmhpﬂﬂh&eWwdﬁdwm.?uﬁdWM
mxpos@onemmémoftheinmmmwmbcplidmmm%mwm&mof

6. REAL ESTATE TAXES AND ASSESSMENTS, Real cstate tuxcs and installments of spscial
assessments  Which are dus snd payable in the year in which this Contract is dated shall be paid as
foliows: '

sarne yaar 8% and assessments split

Purchasers shall pay, befure pepalty sccrues, all real csmte tixes gnd installments of specisl asseasments
sagessed Wmmmﬂmahmmmmkmmmmmmm«m&a@m
ostate taxes md_mlmnfmﬁwmam&mwmummm
year in which this Contract is dated are paid in full. I the Propeqty is subject to # recorded declsrution
mﬁmfxmmmummvawmrmwnmsmﬂmpmw
promptly pay, when due, all assessments imposed by the owner's association of other governing body as
W&hy&epmmm‘dmmmmoﬁwmmm. ‘

PROPERTY INSURANCE.

® INSURED RISKS AND AMOUNTS, Purchasers shall keep all buildings, imptovements and fixsures
now or later located ati or & part of the Propesty insured against loss by fise, lightening snd such other
muummmmammwwmmmwmammwamm
mmmbyamammswm,mmw
vandalism, malicious, mischief, butglary, theft, and if spplicable, stesm boiler explosion. I any of the
buildings, improvements ot fixtures are located in a federally designated flood prones sres, and if flood
insurance it available for that aves, Purchasers shall procurs and maintin flood insurance io amouiits
reasopably sstisfacrory to Seller.

) OTHER TERMS, The insurance policy shall contain & loss paysble clause in favor of Seller which
provides fhat Saller's right t recover undex the insurence shall not be fmpaited by sy asts o omissions
othmeﬂu,mmsmmmhMﬂmﬁmw
provided a mongages under the so-called sumdard morgage clanse.

«) NOTICE OF DAMAGE. In the event of damage to the Property by fire o other camlty, Purchasars
Mpmmpﬂyﬁvcwkaofmmmsgﬂgmmwm.

. DAMAGE TO THE PROPERTY,

(8} APPLICATION OF INSURANCE FROCEEDS. If the Property is damuged by fire or other casuslly, the
inisurance proceeds paid on account of such damage shall be spplied to payment of the smounts paysble
by Purchasers under this Contract, even if such smounty are not then duie to be paid, naless Puchascrs
make » permirted election described in the next paragraph. Such amounts shall be fixst spplied 1o vapedd ’
accrued inyerest and next to the installments to be peid as provided in thix Contract in the inverse ordee of
their marurity. Such psyraent shall not postpons the due date of the instaliments to be paid pursuapt to
this Conteact or change the amount of such instaliments, The balance of insumance proceeds, if any, shall
be the property of Purchesees. :

(%) PURCHASERS’ BLECTION TO REBUILD. I Purchiaseys’ sre no¢ in default under this Contract, or
after curing oy such defanlt, and if 1he mortgagess in any prior mortgages and sellers in eny prior
contracts for deed do not require otherwiss, Purchasers may eloct to bave that portion of such insisance
Mm&mwmmrephcemmoxamwmw(ﬁcwwmm
with & bepk or fitle insurence company qualified to do business in the State of Minnssota, or yuch.other
party as mey be mutually agreeable 1o Selles sod Purchasers, The electing may only boriade by written
notice to Seller within sixty days after the damage cvcurs. Also, the slection will anly be permitted if the
ymmwmmwmmmmwmwwmwaw,m»w
7ot unreasonably withhold or dalsy, 7 mch a permitted eloction is made by Purchasers, Seilerand

£ asis N R AT
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55.M CONTRACT FOR DEED

Tndividusi(s) w Individeal .
Wamitjmm&mmmwmwm into such excrow: If such umrance
Mmmmmm,wmmwmd&m )
deposit brto such mowsﬂdm%@mymw&cﬁnwmww,muﬁ
t}minmnwproceedsuewwﬁmarxemmm&md‘mmmw /
manrimesbcmspomibkmmmﬂﬂmﬁd&wm.ﬂmmkéﬂlhw&yh
moweemacmmmmmmmwmmm
demummmmwdwehmwwbewwmw:mhm
wmmwmmwwm,mmwmmmumumm
pommmmammmmﬁhmmmmwmmm;wh;mmw
mmmmummmammm,mmwmmawmmw
Repairs, there remaing eny undisbursed esciow fimds, such fimds stiall be applied to payment of the
mmmbxewfmmwwmmmmms (s} sbove.

(6} OWNERS ASSOCIATION. I the Property is subjectto a recorded decissation, 0 Jong 58 the gunes

association maimtains & masicr of blanket policy ofmmwmmmwmw
such ovther bazards and in such smount 8 are required by this Contract, then: (1) Puschasers” obligation i
this Ccnmmmnmdmmcmmewﬁa?wigumﬁﬁ:md@ the provisions in.
paragraph §(g) of this Comract regarding epplication of WWMMWW&
pmﬁsiwscfthcdac}anﬁmofoth&ﬁl%dammgmd(ﬁi) n the svent of & dixtributios of insurance
mm&hﬁmoﬁrmﬂmamﬂhﬁm&gmmﬂcmnﬂmwwm,yﬂwh
Mwﬁhm?w&ammhaz&yuﬁmdm&xhﬂkpﬁm%ﬂmnﬁmw&om

9. INJURY OR DAMAGE OCCURRING ON THE PROPERTY. . v »
{a) LIABILITY. Soller shall be free from Hability mdﬁmhmwmaﬁwﬁe&n&nﬂm
enftarﬁ;cmcﬂhiscmmomypmwmwmﬂh&umwmm’\w‘m
NWMWMMWM&W.!mmMM :
seasonsble momy;’ﬁcsmummtafmmmﬁm'mwﬁﬂ.mwm

have no Hability nrobﬁ;ﬁmmmﬁrmmwkhmmw&cmﬁmﬂw
wrongful acts or omissions of Seller, o

(b) LIABILITY INSURANCE. Purchasers mmnmm%awnwmmwmmm
insurance against olaims fnrbudﬂyin}my,dnbwimmmmm«m&m
in amoumts reasonably satisfactory to Seller and paming Seiler 8 3n addirional ineured.

10. INSURANCE GENERALLY. The tagurence which Purchasers i requized 1 procure and muintein
przsvant W paragiuphs 7 MSof&CmmmManmmW
Hoensen to do bissinsss In the State of Minnesock and acesptable to Seller, The insuratice shall bo
mwwamMMawmmmmwmmw
wﬁdﬁ%mﬁ“ﬁ!nﬂh&%Mwmmwmmmm
termination or change in coverxge, snd Purchasers shall deliver to Seller & duplicats original ax cartificate
of such insurance policy or policies.

11, CONDEMNATION. If ol or sny pat xmwammwm&m
mdwpmafmdwduminmhwwedinﬁmmmfmmd _ . e money
paid przsuant © mhmm&nmwmmMWfM&Wb»mafﬂﬁ

s amounts pmbymmmwsmmﬁm%mmwtm&wm&pﬂm
unowumnbeappﬁzdinﬁmsmmuntwnpmiadhmswww
Swhymahaﬂmymmﬁz&aémdmmm»hepddm&%‘&n!mtw
changs the mammmmﬂm,muumm

12. WASTE, REPAIR AND LIENS. Purchayets shall not ramaove o1 demnolish sy bildings, improvedicaty or
fixrures now or lmbwdcpagamdwhw,w'@?mwmhuﬂwwuiod&

orpemﬁ:mmlimotwmemmt%mmwﬁtm«mw
Seller's interest in the Propesty, Purchasers shall pay 1o Seller al] scoounts, costs wnd expenses, fnchuding
reasonable attorneys’ ﬁcgmaahyswammmmymmmmmmm ,

13, COMPLIANCE WITHLAWS, kwfmmmmmmmamdwm'
prior to the date of this Contract, Purchasers shall camply or cause compBance with all lsws snd
tegulations of soy govmmmqmmmw«mmmdmmwm
same, and with all testrictive covenants, lfmy.:ﬁmiagﬁﬂsmwmm“&mmi

14. RECORDING OF CONTRACT: DBED TAX, Purchasers shall, upon Purchasers’ expense, recand this
Whmeﬁmofmemymwwm&ﬁ%hmmmwﬁ&ﬂh* rapenty is
Joeated within four (4) months after the date hereof. Purchasors shall pay sty penalty impoged undet
Minnesota Statwres Sectiont 507,235 for faiture to timely record the Conrast, Purchaser shali, upon

y 4 BEIS N WG0-T HO0T T Hey
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Pm'cha)ms‘ fisll performance of this Contyset, pay the mwmmmmﬁwm«mu
deliveted by Selier. -

15. NOTICE OF ASSIGNMENT. If either Seller or Purchasers WMM%MM&&
assigning party shall promply ﬁm&awwofmmmmwmmmm.

16. PROTECTION OF MEREST&HPmWﬁImp;ymmdmmeﬁﬂmof
ﬁis&mdw&ihwperfmmyafhm:bm’ obﬁﬁmumﬁr&hﬂﬁ&mﬁ.ﬂﬂgm,n
Qeller's nption,pay&emmmc&@mwbewﬁm&,wmw.ﬁnwwmwm
aod the ocstcfmchpexﬁormaamd;ﬂ!bcpsyablcumwi&iammﬂ&cmmdmmiaf
thig Contract, uma&i@ﬁmmmw«wamEMWMuﬁm
Wrm,mﬂmmmmmmywwnmfawﬁmmww
the Property which is not herein expressly memwmmmh
defaxﬂhmdermisconmswushmwypaywmmdmmwifmﬁﬁzmﬁm,
Purchasers may, &t Purchisers’ o@wmmymmammmmm«mmm
necessary to cure defuults WMWWWMMW%W&%W
mﬁaamwacmmmm.wmwawmmm«&m

17. DEFAULTS mmms.mmafpufmncﬁywwmemofﬁiz Contractinen
mmwmc@mxfwmmwmwmdwms&m@#

of Selicr's rights 1o declare this @mmmdbymﬂmmmnhmmwm
Seller's right to cancel this Contract because of defalts subsequently ocoutiog, sad no extension of e
shall be valid wnless agreed to in witiog. After service of notice of defauit and failure to cure such default
within the period allowed WM,WMWMMWWWﬁ
Seller, but Purchesers shall be eatitled to possession of the Property until the expiration of such period.
Failure by Seller 1 exercise oné oz mote remedies svailable under this paragreph 17 shall not constinte 8
waiver of the xighuomawhmedy or remedies theyeafter.

18, BINDING EFFECT. The wwxmy efmcmwmmmmmmwmmmm
sacerssors in koteoest,

% mm@.m@mwwmmmmmmowmamm'm
mcemthemmm@fmchpmmm

STATE OF MINNESOTA )

s,
COUNTY OF HENNEPIN )

This instrunent was ocknowledged before me this 15™ day of March, 2004, by Jason Heroux Presideat of

T e s nebo:t YO0 U WY



UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In re:
CHAPTER 13 CASE
Fontal Neville Turner
SSN: XXX-XX-5710
and
Brooke Anne Turner CASE NO. 04-32764

SSN: XXX-XX-0512

Debtor.

MEMORANDUM OF LAW IN SUPPORT
OF MOTION FOR RELIEF FROM STAY

L CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC
STAY PURSUANT TO 11 U.S.C. §362(d)(1) WHERE THE INTEREST OF THIS
SECURED CREDITOR IS NOT ADEQUATELY PROTECTED.

Pursuant to 11 U.S.C. §362(g) the burden is on the Debtor to prove absence of cause
and/or adequate protection. Secured Creditor’s interest in the property is not adequately
protected where:

a. As of September 1, 2004, Debtors are delinquent for the monthly payments as

required in the amount of $1,243.56; accruing late charges and attorneys’ fees and costs

of $97.16.
b. Debtor has failed to make any offer of adequate protection.
C. Debtors’ failure to meet Debtors’ obligations to make payments as they become

due after filing of the bankruptcy petition, constitutes “cause” entitling the Secured Creditor to
relief from the automatic stay under 11 U.S.C. §362(d)(1). A continued failure by Debtors to

maintain regular payments to Secured Creditor is sufficient cause to entitle Secured Creditor to



relief from the automatic stay. See Reinvold v. Dewey State Bank, 942 F.2d 1304 (8" Cir.

1991), and In Re Whitebread, 18 B. R. 193 (Bkrtcy. D. Minnesota 1982).

CONCLUSION
Movant/Secured Creditor is entitled to relief from the automatic stay pursuant to 11
U.S.C. §326(d)(1) for cause, and where its interest in the secured property is not adequately
protected.
Secured Creditor respectfully requests an Order of this Court modifying the automatic

stay consistent with the attached proposed Order.

Respectfully Submitted,

Dated: October 5, 2004 MORRIS, CARLSON & HOELSCHER, P.A.

By: /s/ _Richard M. Carlson

Richard M. Carlson (Atty. Reg. No. 187148)
Kelly Vince Griffitts (Atty Reg. No. 232695)
7380 France Avenue South, Suite 200
Minneapolis, MN 55435

(952) 832-2000

Attorneys for Secured Creditor



In re:

Fontal Neville Turner,
SSN: XXX-XX-5710
and

Brooke Anne Tumer
SSN: XXX-XX-0512

Debtors.

UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

CHAPTER 13 CASE

CASE NO. 04-32764

UNSWORN CERTIFICATE OF SERVICE

I, Richard M. Carlson, declare under penalty of perjury that on October 5, 2004, I mailed
copies of the annexed Notice of Hearing and Motion for Relief from Stay, Scanned Verification,
Scanned Exhibit, Memorandum in Support of Motion for Relief from Stay, Unsworn Certificate
of Service; and Proposed Order to each person/entity referenced below, a copy thereof by
enclosing the same in an envelope with first class mail postage prepaid and depositing the same
in the post office box at Edina, Minnesota addressed to each of them as follows:

United States Trustee
1015 U S Courthouse
300 South4'™ Street
Minneapolis, MN 55415

(Debtor(s) Attorney)

Curtis K. Walker

4356 Nicollet Avenue So.

Minneapolis, MN 55409

Dated: October 5, 2004

(Debtor(s))

Fontal Neville Turner
747 Edgerton Street
St. Paul, MN 55101

Brooke Anne Tumer
747 Edgerton Street
St. Paul, MN 55101

(Trustee)

Jasmine Z. Keller

310 Plymouth Building
12 South Sixth Street
Minneapolis, MN 55402

MORRIS, CARLSON & HOELSCHER, P.A.

By:

Richard M. Carlson

Richard M. Carlson (Atty. Reg. No. 187148)
Kelly Vince Griffitts (Atty Reg. No. 232695)
7380 France Avenue South, Suite 200
Minneapolis, MN 55435

(952) 832-2000

Attorneys for Secured Creditor



UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In re:
Fontal Neville Turner CHAPTER 13
SSN: XXX-XX-5710
and
Brooke Anne Turner CASE NO. 04-32764

SSN: XXX-XX-0512

Debtors.

ORDER TERMINATING STAY

This matter came before the Court on November 1, 2004, upon the motion by Caberallo,
LLC for an order terminating the stay. Kelly Vincent Griffitts of the law firm of Morris Carlson
& Hoelscher, P.A. appeared on behalf of Vendor/Secured Creditor. Other appearances were
duly noted on the record. Based upon the motion, argument of counsel and all files, records and
proceedings herein.

IT IS HEREBY ORDERED,

1. The stay under 11 U.S.C.§ 362(a) of the Bankruptcy Code is terminated as to that
certain Contract for Deed dated March 19, 2004, executed by Debtors as Vendee. The Contract
for Deed covers real property situate in the State of Minnesota, County of Ramsey, legally
described as:

Lot 17, Block 16, Stinson’s Addition to the City of St. Paul.

Notwithstanding Fed. R. Bankr. P. 4001 (a) (3), this Order is effective immediately.

Dated this day of , 2004,

The Honorable Gregory F. Kishel
U.S. Bankruptcy Court Judge



