04-29191

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Chapter 13 Case:

Case Number 04-32318-DDO
Raymond Werlein
Agnes Werlein,

Debtor(s)

NOTICE OF HEARING AND MOTION
FOR RELIEF FROM STAY

To:  The Debtor and other entities specified in Local Rule 9013-3(a).

1. Argent Mortgage Company moves the Court for relief requested below and gives Notice
of Heanng.
2. The Court will hold a Ilcaring on this motion at 2:30 a.m., on September 22, 2004, in

Courtroom No. 228A, at the United States Courthouse, at 316 North Robert Street, St. Paul,
Minnesota.

3. Any response to this motion must be filed and delivered not later than September 17,
2004, which is three days before the time set for the hearing(excluding Saturdays, Sundays, and
helidays), or filed and served by mail not later than September 13, 2004, which is seven days
before the time set for the hearing(excluding Saturdays, Sundays and holidays). UNLESS A
RESPONSE OPPOSING THE MOTION 1S TIMELY FILED, THE COURT MAY GRANT
THE MOTION WITHOUT A HEARING.

4. This court has jurisdiction over this motion pursuant to 28 U.S.C. §§157 and 1334,
Bankruptcy Rule 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The
petition commencing this Chapter 13 casc was filed on April 16, 2004. The case is now pending
in this court.

5. This Motion arises under 11 U.S.C. §362 and Bankruptcy Rule 4001. This motion 1s
filed under Bankruptcy Rule 9014 and Local Rules 9013-1 - 9019-1(d). Movant Requests Relief

with respect to exempt property of the debtor subject to a lien.

6. On May 15, 2003, Raymond F. Werlein and Agnes M. Werlein, ITusband and Wife made,
executed and delivered to Argent Mortgage Company, LLC their Note (hercinafter referred to as
the "Note"), in the original principal amount of $192,000.00 bearing interest from the date
thercof al the rate of 6.9% per annum until paid, payable in monthly installments of $1,264.52
commencing on July 1, 2003 and on the first day of each and every calendar month thereafter



until the principal and interest were fully paid. A copy of the Note is attached hereto as Exhibit
"A" and madc a part thereof by reference.

7. On May 15, 2003, to securc the payment of the Note, Raymond I'. Werlcin and Agnes M.
Werlein, Husband and Wife executed and delivered to Argent Mortgage Company, LLC their
Mortgage (hereinafter referred to as the "Mortgage"), mortgaging and conveying certain real
estate in Washington County, Minnesota, Icgally described as follows:

The Southcast 1/2 of Lot 10, Block 124, of Wildwood, and all of Lot 9, Block 124 of
Wildwood, and Lot 8, Block 124, Wildwood.

which property has an address of: 1865 Morgan Street, Mahtomedi, MN 55115. The mortgage
was filed for record in the office of the Registrar of Titles, County of Washington, on November
14, 2003, as Document No. 1138662 and was recorded November 14, 2003 as Document No.
3401729. A copy of the mortgage is attached hereto as Exhibit "B" and made a part hercof by
reference.

Ameriquest Mortgage Company is the servicer for said Mortgage and is authorived 1o act
on behalf of movant.

8. The debtors have filed a modified plan dated Junc 11, 2004, which was confirmed by
subsequent Court Order. The plan provided, among other things that:

"5. Home Mortgages In Default [§1322(b)(5)] - The uustee will cure defaults on claims
secured only by a security interest in real property that is the debtot's principal residence as
follows. The debtor will maintain the regular payments which come due after that date the
petition was filed. The creditors will retain their liens. The amounts of default are estimates

only. The trustee will pay the actual amounts of default.

9. Notwithstanding the foregoing provisions of said plan, the debtors have not maintained
current payments with respect to said note and mortgage, while this case is pending.

10.  Debtors are in arrearage for monthly payments as shown below. The last payment
received from Debtors was applied to the May, 2004 post-petition payment as that was the next
payment due. Post-petition arrearage inelude the fallowing:

3 payments @ S1,264.52 $3,793.56
3 late charges @ $63.23 $180.69
Propcrty Inspections $40.00
Accrued Late Charges $62.23
Autorneys Fees & Cosls $700.00
TOTAL POST - PETITION $4,785.48

Through Debtors’ failure to make current post-petition payments.
Amounts currently due and owing include the following:



Principal Balance $190,687.22

Interest $6,599.95
Escrow Shortage $500.00
Accumulated late fees $505.84
Property inspections $40.00
Attorneys Fees & Costs $700.00
TOTAL $199,033.01

11. Debtors have claimed said mortgaged property as exempt pursuant to MSA 510,01,

12. By reason of the foregoing, good cause exists to lift the automatic stay imposed by 11
USC section 362 to allow Movant to pursue its remedics under State Law.

13.  This is an attempt to collect a debt and any information obtained will be used for
that purpose. This notice is required by the provisions of the Fair Debt Collection Practices Act
and does not imply that we are attempting to collect money from anyone wha has discharged the
debt under the Bankruptcy Laws of the United States.

Wherefore, Argent Mortgage Company moves the court:

1. For an Order granting creditor relief from the automatic stay of 11 USC section 362.

2. For such other and further relief as the Court finds just and proper.

Dated: X&(’

Signed:/e/ NANCY A. NORDMEYER

SHAPIRO & NORDMEYER, L.L.P.
Nancy A. Nordmeyer-121356
lawrence P. Zielke-152559
Attormmey for movant

7300 Metro Boulevard #390

Edina, MN 55439 2306

(952) 831-4060
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FIXED RATE NOTE

THIS LOAN HAS A PREPATMENT PENALTY PROVISION.

May 15, 2003 Rolling Meadows L
[Derte] (=] [Stnky

1865 MORGAN STREET, MAHTOMEDI, MN 55115
[Proptety Addrecs]

BORROWER'S PROMISE TO PAY

In retumn for a kan that | have recelved, | promise to pay U.S, $192,000.00 {this amount ig called “principal), plus
Interest, {o the order of the Lender. The Lender s Argent Mortgage Gompany, LLG .

1 understand that the Lender may twisfer tis Nole, Tiw Lender or anyone who takes this Note by transfer and wiw is
entiied to raccive payments under this Note is called the "Note Holder,”

INTEREST
Interest will be charged on unpald principal until the full st of princlpal has been paid. 1 will pay interesl ot o
yearly roto of  6.900%.

The Interest rate requiréd by this Seclion 2 is the rate | will pay both bofore and after any default described in Section
6(B) of this Note.

PAYMENTS

(A} Time and Place of Paymants

| will pay principal and interist by meking payments every menth.
1 will make my monthly payments on tha first day of each month beginning on ~ July 1, 2003.

| will make these payments every month until | have paid ali of the principsl and Interest and any other charges
described below that | may owe under this Nata. My menthly payments will Be applled 10 arest before principal. I,
on  June 1, 2033 1 stilt awa amounts under this Nate, | will pay those amaounts In full ap that date, which is called
the “"Maturlty Date * :

[ will make my monthly payments at: 505 Clty Parkway West, Sulte 100, Oranga, CA 92886
or &t o different placa i raquired by the Note Holde .

{8} Amount of Monthly Payments
My monthly payments wil be in the amount of L. $1,264 52.

. PREPAYMENT PRIVILEGE

I may repay all or any part of the principal balance of this Note in accerdance with the terms of this Section. A
"prepayment” Is any amount that | pay In excess of my regularly scheduled payments of prneipal and interest that the
Lender will apply to reduce the outstanding principai balance on this Note in accordance with this Section.

(A} Prepayment Made Three (3.00) year(s) After the Date of this Note

4 1 inake a prepayment commencing on o after the Three (3.00) year enniversary of tha dals of this Note, | may make
that prepayment, in hudl'or In part, without the impusilion of a-pregayment charge by the Lender.

{B) Propayment Made Within Three (3.00) yoar(s) of the Date of this Nete

! agree to pay Lendor a prepayment cherge if | make 2 prépayment before the Thres (3.00) yeoui (s) auiivensary of the
date of this Nota. The prepayment charge will be the lesser of twe percart (2%) of the unpaid princlpal balance or
sixty (60) days interost on the unpaid principsl balance.

(C) Application of Funds

| agree that when | indicate in wrlting that | am making a prepayment, the Lender shall apply funds it recsivas first to
pay any prepayment charge and next in accordance with the order of application of payments set forth in Section 2 of
the Secudty Ingtrgment

{D) Monthly Payments

If | make a prepayment of an amount lese than the amoum needed to completaly repay all ameunts dus under this
Note ang e Security Instrument, iy regulary scheduied paymerts of principal and interest will not changs as a
resull.

. LOAN CHARCES

If a law, which applies to this loan and which sels rraximum loan charges, is finally interpreted so that the interest or
ullier loan charges colecied or 1o be COUECI2N in connection with this loan exceed the permitted limits, than: (1) any
such loan charged shall be reduced.by the ameunt necessary to reduce the charge to the pervitted mit; and @n any
sums already collected from me which exceeded permitied limits will be refunded o me. The Note Holder may
choosc to make this refund by reducing the principal | owe under this Note or by making a direct payment to me. I a
tefund reducas principal, the reduction will be treated a5 o partial prepaymest.

Inﬂials:__&i
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case Number BKY 04-32318-DDO
Chapter 13

Raymond Werlein
Agnes Werlein

Debtor(s)

MEMORANDUM OF LAW

Argent Mortgage Company ("Movant"), submits this memorandum of law in support of
its motion for rclicf from the stay in the above-entitled matter.

FACTS

Movant holds a valid, duly perfected mortgage on real property owned by (he Deblors.
On the date this case was filed, the Debtor(s) were delinquent in respect of payments due under
the note and mortgage. Since this casc was filed, Debtor(s) are in arrears in the total amount of
$4,785.48.

ARGUMENT

1. Under Section 362.(d){1) of the Bankruptcy Code, relief from the automatic stay shall be
granicd upon request of a creditor "for cause, including the lack of adequate protection of an
interest in property of such creditor.” 11 U.S.C. Sec. 362 (d) (1). The Debtor(s) in this case have
failed to make the payments required by the note and mortgage for a period of more than 2
months. Debtor(s) have not otherwise provided Movant with adequate protection of its interest
in the property. Such circumstances constitute cause, within the meaning of Section 362 (d) (1),
justifying relief from the stay. In Re Video East, Inc., 41 B. R. 176 (Bkrtey. E. D. Pa. 1984); In
Re Trascatore, 33 B. R. 687 (Bkrtcy. E. D. Pa. 1983).

2. Pursuant to Section 362 (d) (2) of the Bankruptcy Code, relief from the stay is also
appropriate where Debtor(s) have no equily in the subject property and the property is not
necessary to an effective reorganization. 11 U.S.C. Sec. 362 (d) (2). See, In Re Gellert, 55B.R.
970 (Bkricy. D. N. H. 1983). In the present case the balance due Movant on the note and
mortgage 18 $199,033.01.




foreclose its morlgage on the property.

Dated:

Accordingly, Movant is entitled to an order terminating the stay and authorizing it to

ey

Respectfully submitted,
SHAPIRO & NORDMEYER, L.L.P.

Signed:/e/  NANCY A. NORDMEYER

Nancy A. Nordmeyer-121356
Lawrence P. Zielke-152559
Attorney for Movant

7300 Mctro Boulevard #390
Edina, MN 55439-2306

(952) 831-4060



04-32318-DDO

SWORN CERTIFICATE OF SERVICE

STATE OF MINNESCTA )
) 88
COUNTY OF HENNEPIN )

I, Stephanie Pilegaard says that on August 20, 2004, I mailed copies of the
annexed Memorandum of Law, Proposed Order for Relief from Stay, Notice of
Hearing and Motion for Relief from Stay and Certificate of Service on the
following interested parties at their last known address, by mailing to them,
via first class mail, a copy therecof, enclosed in an envelope, postage
prepaid and by depositing the same in the post office at Edina, Minnesota.

Raymond Werlein
1865 Morgan Street
Mahtomedi, MN 55115

Agnies Werlein
1865 Morgan Street
Mahtomedi, MN 5511%

Mr. Robert J. Hoglund
Attorney at Law

1611 County Road B #106
Roseville, MN 55113

Jasmine 7. Keller. Trustee
12 South 6th Street, #310
Minneapolis, MN 55402

U.8, Trustee
1015 U.S. Courthouse
300 South 4th St.

Minneapolis, MN 55415 //“\v
/ ,’/\‘____,/"\

dtephanie Pilegaard

Subzcribed and sworn to before Ti)August 20, 2004.

Neotary g

AR d




04-29191

0047569017
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
In Re:
Case Number BKY 04-32318-DDO
Raymond Werlemn
Agnes Werlein,
Debtor(s)

ORDER FOR RELIEF FROM STAY

The above-entitled matter came for hearing on September 22, 2004.

THIS CAUSE coming to be heard on the Motion of Argent Mortgage Company, a
creditor in the procceding, the Court having jurisdiction, duc notice having been given, and the
Court having been advised in the premiscs;

IT IS HEREBY ORDERED,

That the automatic stay heretofore entercd in this case is modified to the extent necessary
to allow Argent Mortgage Company, its successors and/or assigns, to foreclose the mortgage on
the real property commonly known as:

The Southeast 1/2 of Lot 10, Block 124, of Wildwood, and all of Lot 9, Block 124 of
Wildwood, and Lot 8, Block 124, Wildwood.

NOTWITHSTANDING Federal Rule of Bankruptcy Procedure 4001 (a)(3), this order is
effective immediately.

Dated:

BY THE COURT:

Judge of Bankruptcy Court



