04-29706

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Chapter 13 Case:
Case Number BKY 04-31123-GTK

Nicole Thompson
Michael Thompson,

Debtor(s)

NOTICE OF HEARING AND MOTION
FOR RELIEF FROM STAY

To:  The Debtor and other entities specified in Local Rule 9013-3(a).

L. Ameriquest Mortgage Company moves the Court for reliel requested below and gives
Notice of Hearing.

2. The Court will hold a Hearing on this motion at 10:30 a.m., on November 8, 2004, 1n
Courtroom No. 228B, at the United States Courthouse, at 316 North Robert Street, St. Paul,
Minnesota.

3. Any response to this motion must be filed and delivered not later than November 3, 2004,
which is three days before the time set for the hearing(excluding Saturdays, Sundays, and
holidays), or filed and scrved by mail not later than October 28, 2004, which is seven days before
the time set for the hearing(excluding Saturdays, Sundays and holidays). UNLESS A
RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT
THE MOTION WITHOUT A HEARING.

4. This court has jurisdiction over this motion pursuant to 28 U.S.C. §§157 and 1334,
Bankruptcy Rule 5005 and Local Rule 1070-1. This proceeding is a core proceeding., The
petition commencing this Chapter 13 case was converted on June 11, 2004. The case is now
pending in this court.

5. This Motion arises under 11 1J.S.C. §362 and Bankruptcy Rule 4001. This motion is
filed under Bankruptcy Rule 9014 and Local Rules 9013-1 - 9019-1(d). Movant Requests Reliet
with respect to exempt property of the debtor subject to a lien.

0. On September 25, 2002, Nicole K. Thompson and Michac! D. Thompson made, executed
and delivered to Ameriquest Mortgage Company their Note (heremnafier referred to as the
"Note"), in the original principal amount of $49,500.00 bearing interest from the date thereof at
the rate of 9.85% per annum until paid, payable in monthly instaliments of $428.93 commencing



on November 1, 2002 and on the first day of each and every calendar month thereafter until the
principal and interest were fully paid. A copy of the Note is attached hereto as Exhibit "A" and
made a part thereof by reference.

7. On September 25, 2002, to secure the payment of the Note, Nicole K. Thompson and
Michael I). Thompson, executed and delivered to Ameriquest Mortgage Company their
Mortgage (hereinafter referred (o as the "Mortgage"), inortgaging and conveying certain real
estate in Fillmore County, Minnesota, legally described as follows:

Lots 114, 115 & 116 in the Village, now City of Mabel

which property has an address of: 215 N. Main St., Mabel, MN 55954, The mortgage was filed
for record in the office of the recorder, County of Fillmore, on November 14, 2002, as Document
No. 327032, and was subsequently assigned to Movant by assignment of mortgage. A copy of
the mortgage is attached hereto as Exhibit "B" and made a part hereof by reference.

8. The debtors have filed a plan dated Junc 10, 2004, which was confirmed by subsequent
Court Qrder. The plan provided, among other things that:

"5. Home Mortgages In Default [§1322(b)(5)] - The trustee will cure defaults on claims
secured only by a security interest in real property that is the debtor's principal residence as
follows. The debtor will maintain the regular payments which come due after that date the
petition was filed. The creditors will retain their liens. The amounts of default are estimates
only, The trustee will pay the actual amounts of default.

9. Notwithstanding the foregoing provisions of said plan, the debtors have not maintained
current payments with respect 1o said notc and morigage, while this casc is pending,.

10.  Debtors are in arrearage for monthly payments as shown below. The last payment
received from Debtors was applied to the July, 2004 post-petition payment as that was the next
payment due. Post-petition arrearage include the following:

3 payments (@ $428.93 $1,286.79
3 late charges @ $25.74 $77.22
Attorneys Fees & Costs ) $700.00
TOTAL POST - PETITION $2,064.0]

Through Debtors' failure to make current post-petition payments, amounts due and owing
include the following:

Principal balance 4893571
Interest $1.270.29
Accumulated late fees §77.22
Allomeys Fees & Costs o $1,010.00

TOTAL $51.293.22



I Debtors have claimed sad mortgayed property as exempt o therr tiled Bankruptey

scheduies.

12. Debtors have represented the value of this property 1o be $47,600.00 on the schedules
which accompanied their petition.  They therefore, have no equity in this property by their own
admisgion.

{3. By reason of the foregoing, good cause exists to Lt the automatic stay imposed by 11
USC section 362 10 allow Movant o pursuc 1ts remedies under State Faw,

4. This is an attempt to cellect a debt and any information obtained will be used for
that purpose. This notice is required by the provisions of the Fair Debt Collection Practices Act

and does not imply that we aic attempting o cellect moncy from anyone who hus discharged the

debt under the Bankruptcy Laws of the United States.
Wherelare, Ameriquest Mortgage Company moves the court
L For an Order granting creditor relief from the automatic stay of |1 USC section 362,

2 For such other and furthdr relicf as the Court finds just and proper.

Dated: _T\;Q é\

Signed:/e/  NANCY A. NORDMEYER

SHAPIRO & NORDMEVYER, L.[.P.
Nancy A. Nordmeyer-121356
Lawrence P. Zielke-152559
Attorney for mavant

7300 Meiro Boulevard #390

Edina, MN 55439-2306

(952) 831-4060

VERIFICATION

L, S&X\ext&f‘:? 4L, the ‘ﬁm&m@@. %lxim\\s:\' of

Ameriquest Mortgage Company, the movant named in the f'o‘i'ggoin‘g notice of hearing and
motion, declare under penalty of perjury that the foregoing is true and correct according to the

best of my knowledge, information and belict. /(//
Executed on: [DI[Q\BL\ , Signed: Aol ‘4/\- :
= N4

Amenquest Mortgage Company
505 City irarkway West STE 100
Qrange, CA 92868
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ADJUSTABLE RATE NOTE.

(LIBOR Index - Rate Caps)
TR NGTE CONTANS PROVEIONS ALLOWDG TOR CHANGES IN MY INTEREST RATE AND MY MONTHELY

PAYMENT. THIS NOTE LEVITSTHE AMOUNY MY iNLEREST RATE CAN CHANGE AT ANY ONE TIME AND THE
MAXIMM RATE TMUST PAY. THIS LOANHAS A PREPAYMENT FENALTY PROVISION.

Y THIS
Se prember 25, 2002 Roling Mea ““%E bﬂg%vu%ﬁmmm Ca
[Date] (Ciey] GOWOFTHEUH‘ . [Stne}
215 NORTH MAINSTRBET, MABEL, MN 55954  BYi —omomn ECONPRRY
IProporty Add res 5} AMERIDUEST M G3RG!

1. BORROWER'S FROMISE TOPAY

1p oiurn for a ban that I have received, I promies 1o pay US. § 49,500.00 (this zmoun: s called “principal?), plus
e rest, to the order of e Lendes. The Lepder s Ameriquest Morigage Campany .

{understand that the Lender may transfer tis Note. The Leade: of a0 yone who mke g this Note by mnafer and wha i
eatided to T8 ce ive prymexts um dey (s Notw = ¢a ikd Uie “Note Holder.”

2. INIEKEST
Interest will be charged on tnpaid principal entil the full amaun: of principal has been paid. I will pay imterast at @
yearly mic of 9.850 %. Thiz interest rite 1will pay may chapge in accordanes wih Section 4 of this Note. The intorcar
rale roquired by fis Soction 2 and Seetion 4 of i Mot is the ratc | wili pay both before and afier any default
descrited 1 Seaien 7(B) of this Note-

3. PAYMENTS
{A) Tino and Plac e of Payments

1 wlf pay piixipal amd mterest by making payments every month.

Iwill maiz my moutly payments oa the Grst dxy ofeach mopth be Finning oo Novemberl,2002 . Iwillmeke
these paymenrs every month uptil | have pald &l of the principal and nlerest and any other ¢charges descr lbed
below that I may owe undor this Note. My moathly payments Wil be applid to intcrest beforc priscipal. 16 on
Octobér 1,2032 T aill owe amoums under this Note, I will pay thoar. amounts in full on that dase, which &
calied we “Matesity Datc =,

{ wil make my paymesnisar: 505 Ciiy Parkway West, Suite 100 Orange , CA 92868

oratadiferent plico ifroquired by the Note Holder.
(8) Amuwat of My hitial Menthly Paym emtz
Each of my initia) monthly paymenis willbe in the amourt of 1.5, § 428.93 . This amount may change.

() Monthly Payment Change 5
Chan ges in my monthly payment will retlect chauges in ihe unpaid privcipal of my loan and i the inicrest ratc tar 1
must pay. The Notc Holder willde e rmine my new fterest rawe and the changcd amoum of my monthly payment n
accor dance with Se ction 4 of this Note.

4. INYEREET RATE AND MONTHLY PAYMENT CHANGES
(A) Change Dates
The meerest mtc [ wAllpay may change on the first day of Oetober, 2004 , and on that day every sixth mogth
the s for. Hach date on which sy inicrest mie cohld chan ge & ¢alled 2 "Change Dawr.”
(B) The Index :
Beg inning with the fust Change Detw, iy interest mawe wiZ be base d on an Index. The “dex" it the average of
inierbank offered mics for six-moath U5, doltar-denomimate 4 depoeits in the Iondop madkst ("UIBORY), 23
publsbe d in The Wak Steet Joumnal. The wost rceent ndex figure avaibble 13 of te date 45 days belore thc
Chapge Date is called the “Cunrcni lodex.”
Ifal opy poin in wme dic Index is no lwaget eva fubls, the Note Holder will choose & new index tat is base d upon
comparble information. The Note Holder will give m= notice of this choice.
{C) Calculation of C hange §
Before tach Change Date, the MNote Hoider will caloulaiz my mcw imrerest rate by adding six and ooe -half
perentge point(s) (6500 %) to the Curept Index. The Netc Holder will then ound the yesu i of this additicy to
e Doarcsl one-cight of ops perrent (9,125%). Svbjst to e Bmils stated i Section 4(D) below, s rounded
amount willbe my new incrcst ratc unil the nex Change Datc. The Notc Holder will the s dete rrine the amount of
the mozthly payment hat would be sufficknt i cpay the unpaid principal thet Lem expected @ owe atthe Chenge
Date in full on the Motoréy Date al my Dew imerest rale in subsmn dally equal payments. The revuh of this
ealeoletion will be the new mmonnt of my MONMIY payment.

!

nawe i T AL

21LAD My, 30T fef3 007282002 £: 16:57 AM
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THIS MORTGAGE IS BEING RE-FECORDED IN' ORDER TO INCLUDE THE ADJOSTABLE RATE RIDER.

DERINITIONS

Words used in mnluple sections of rhis docuwcal s defined below and oter words are Jofined ia
Sectigns 3, 11, 13, 18, 20 and 23, Ceniais rules regarding the usage of words used i this document are
aiso provided in Section 16.

{A) *Sceurity Instrmment® mem thiz documnent, which is dated Soptonibex 25, 2002 '
agether with all Riders to this docwmnent.

0039083730 - 9702

MRNESOTA-Sigle Fornity-Fanoly Maoo/Fradidie Bac UNFOAM INCTRUMENT Form 2024 1101
@'-Gﬂm)m Nex
Pogu 1ol 1% nﬂ__w
VM MORTISASE FARAS - (3001121-7281 09/25/2002 9:46:57
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case Number BKY 04-31123-GFK
Chapter 13

Nicole Thompson
Michael Thompson,

Debtor(s)

MEMORANDUM OF LAW

Ameriquest Mortgage Company ("Movant"), submits this memorandum of law in support
of its motion for relief from the stay in the above-entitled matter.

FACTS

Movant holds a valid, duly perfected mortgage on real property owned by the Debtors.
On the date this case was filed, the Debtor(s) were delinquent in respect of payments due under
the note and mortgage. Since this casc was filed, Debtor(s) are in arrears in the total amount of
$2.064.01.

ARGUMENT

1. Under Section 362.(d)(1) of the Bankruptcy Code, relief from the automatic stay shall be
granted upon request of a creditor "for cause, including the lack of adequate protection of an
interest in property of such creditor.” 11 U.S.C. Sec. 362 (d) (1). The Debtor(s) in this case have
failed to make the payments required by the note and mortgage for a period of more than 2
months. Debtor(s) have not otherwise provided Movant with adequate protection of its interest
in the property. Such circumstances constitutc cause, within the meaning of Section 362 (d) (1),
justifying relief from the stay. In Re Video Fast, Inc., 41 B. R. 176 (Bkrtcy. E. 1. Pa. 1984): In
Re Frascatore, 33 B. R. 687 (Bkrtcy. E. D. Pa. 1983).

2. Pursuant to Section 362 (d) (2) of the Bankruptcy Code, relief from the stay is also
appropriate where Debtor(s) have no equity in the subject property and the property 1s not
necessary to an effective reorganization. 11 U.S.C. Sec. 362 (d) (2). See, InRe Gellert, 55B.R.
970 (Bkrtcy. D. N. H. 1983). In the present case the balance due Movant on the note and
mortgage is $51,293.22. [The property is encumbered by a second mortgage in favor of Jennigs
State Bank in the approximate amount of $9,000.00.] The fair market value of the property is
approximately $47,600.00. Clearly, the Debtor(s) have no equity in the property.



Accordingly, Movant is entitled to an order terminating the stay and authorizing it to

foreclose its mortgage on the property.

Dated: \\QBOO’)\ .

Respectfully submitted,
SHAPIRO & NORDMEYER, L.L.P.

Signed:/fe/ NANCY A. NORDMEYER
Nancy A. Nordmeyer-121336

Lawrence P. Zielke-152559

Attorney for Movant

7300 Metro Boulevard #390

Edina, MN 55439-2306

(952) 831-4060




04-31123-GFK

SWORN CERTIFICATE OF SERVICE

STATE OF MINNESOTA )
) 88
COUNTY OF HENNEPIN )

I, Stephanie Pilegaard says that on October 20, 2004, 1 mailed copies of the
annexed Memorandum of Law, Proposed Order for Relief from Stay, Notice of
Hearing and Motion for Relief from Stay and Certificate of Service on the
following interested parties at their last known address, by mailing to them,
via first class mail, a copy thereof, enclosed in an envelope, postage
prepaid and by depositing the same 1n the post cffice at Edina, Minnesota.

Nicole Thompaon
PO Rox 53
Mabel, MN 5ESE4

Michael Thompson
PO Box 53
Mabel, MN §5854

William L. Bodensteiner, Esqg.
309 South Main St.
Austin, MN 559212

Jasmine Z. Keller, 'lrustee
12 South éth Street, #310
Minneapolis, MN 55402

U.8. Trustee

1015 U.S. Courthouse
300 South 4th St.
Minneapolis, MN 55415

Jennigs State Bank
126 W. Main Street
Spring Grove, MN 55974

Stéphanie Pilegaard

Subscribed and sworn to before me October 20, 2004.

. B ABARANAAAPA S PANPIIINPNNIAINNIIA B

Not?/fﬁ%y J’7 (/Z"‘ﬁ' LOR! L. WIRTH

3 NOTARY PUBLIC-MINNESOTA
F MY COMMISSION EXPIRES 1-31-2005
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0039063730
UNITED STATLES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
Case Number BKY 04-31123-GFK

Nicole Thompson
Michael Thompson,

Debtor(s)

ORDER FOR RELIEF FROM STAY

The above-entitled matler came for hearing on November §, 2004,

THIS CAUSE coming to be heard on the Motion of Ameriquest Mortgage Company, a
creditor in the proceeding, the Courl having jurisdiction, due notice having been given, and the
Court having been advised in the premises;

IT IS HEREBY ORDERED,
That the automatic stay heretofore cntered in this case is modified to the extent necessary
to allow Ameriquest Mortgage Company, its successors and/or assigns, (o foreclosc the mortgage

on the real property commonly known as:

Lots 114, 115 & 116 in the Village, now City of Mabcl, Filimore County, Minnesota

NOTWITHSTANDING Federal Rule of Bankruptcy Procedure 4001 {a)}(3), this order is
cffective immediately.

Dated:

BY THE COURT:

Judge of Bankruptcy Court



