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UNITED STATES NOTICE AND MOTION FOR SUMMARY JUDGMENT

The United States moves that summary judgment be granted initsfavor. A hearing on the
government’ smotion is set for October 20, 2004 a 11:00 am. at the United States Bankruptcy Court,

. Paul, Minnesota, the Honorable Dennis D. O’ Brien presiding.



This motion for summary judgment is based upon the pleadings, the records and filesin this civil
action, the Dedlaration of Gary E. Swenson and the memorandum of law in support of the United
States motion for summary judgment and the Exhibits attached thereto.

Respectfully submitted,
THOMAS B. HEFFELFINGER

United States Attorney

/9Stephanie Page

STEPHANIE M. PAGE
Trid Attorney, Tax Divison
U.S. Department of Justice
Post Office Box 7238
Washington, D.C. 20044
Telephone (202) 514-8219
Facsimile (202) 514-6770
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UNITED STATES MEMORANDUM OF LAW IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

The Chapter 7 Trustee filed this suit seeking to require the IRS to turn over funds transferred
post-petition to it on behaf of debtor Cyril Bauer. Mr. Bauer withdrew $176,232.28 post-petition
from his Kemper IRA account and directed that $33,440 be withheld and paid to the IRS for taxes
related to the withdrawal. The IRS received and credited the $33,440 towards Mr. Bauer’s 2003
income tax ligbility. Because the IRS took the funds for vaue towards the tax ligbility of Mr. Bauer in
good faith and was unaware of the voidability of the transfer to Mr. Bauer, it is not obligated to turn
over the fundsto the Trustee. Accordingly, the United States is entitled to summary judgment pursuant

to Fed. R. Bankr. P. 7056 in the above entitled case.



ISSUE
Is the Chapter 7 Trustee entitled to recover $33,440 from the IRS under 11 U.S.C. § 550?

STATEMENT OF UNDISPUTED FACTS

1 On February 20, 2002, debtors, Cyril J. Bauer and Rae Orene Bauer filed their
Chapter 7 petition.*

2. On the Chapter 7 filing date Mr. Bauer was the owner of an IRA account established
with Kemper Insurance Company identified as account number K111036745 (“1RA account”).

3. Although under Minnesota law an IRA can usudly be claimed as an exempt asset,2 in
this particular case, the IRA account was found not to be an exempt asset,® due to Mr. Bauer’s having
fraudulently concedled the IRA account from the bankruptcy court. The Court issued an order dated
October 3, 2003, finding that the IRA account was property of the estate and not exempt, and that Mr.
Bauer had nointerest in the IRA.*#

4. Mr. Bauer withdrew atotal of $176,232.28 from the IRA account between November
8, 2002 and June 19, 2003.°

5. Additionally, Bauer directed Kemper to withhold and pay $33,400 to the IRS for taxes

!Adversary Complaint 3.
Clark v. Lindquist, 683 N.W.2d 784 (Minn. 2004).

3Adversary Complaint 4 & 5. See also the Order dated October 3, 2003 which was
attached to the Complaint as Exhibit A.

“Id.

*Adversary Complaint 6 & 7.



on the distribution.® Kemper issued a 2003 Form 1099-R to Bauer which reflects a gross distribution
of $189,801.68 and federal taxes withheld of $33,440.” Additionaly, Box 7 of the Form 1099-R
reflects an early distribution.®

6. A third-party payor, such as Kemper Investors Life Insurance Co., throughout the
cdendar year depodits withheld taxes from dlients accounts with the IRS. The clients withheld taxes
are depogited with the IRS and into the third-party payor’s account under its Employer Identification
Number (EIN). A third-party payor issues Forms 1099-R to its clients by January 31 of the following
year and to the IRS by March 1 of the following year reflecting the amount withheld and turned over to
the IRS. The Forms 1099-R identify the taxpayer for whose benefit the taxes are withheld as well as
the tax year and amount withheld.®

7. Only when the Forms 1099-R are filed are the funds identified to the IRS as withheld
taxes of individua taxpayers. Upon receiving the Forms 1099-R the IRS inputs the information into the
IRS computer data bank for later matching and verifying with the individud filed returns. At this point
the IRS does not do any type of investigation into the taxpayers accounts, it Smply inputs the
information from the Forms 1099-R. Further, at the time the information from the Forms 1099-R is

loaded, there is no need to, and the IRS employee does not, access the individua accounts.'°

°ld.

"See copy of Form 1099-R from Kemper attached hereto as Exhibit 1.
8d.

9See Declaration of Gary E. Swenson at 4.

1d. at 5.



8. The IRS recaives millions of Forms 1099 from various ingtitutions in the normal course
of busnessin onetax year. Accordingly, any investigation as to the source of the funds or the tatus of
ataxpayer would be unduly burdensome.™*

9. The third-party payor files its Forms 1099-R with the IRS Martinsburg Computing
Center (MCC) whichislocated in Martinsburg, West Virginia. Kemper timely filed the Forms by
magnetic tape by March 1, 2004. There an IRS employee a MCC |loaded the information from the
Form 1099-R at issue in the IRS computer on June 15, 2004.12

10.  Mr. Bauer’swithheld taxes of $33,440 were |oaded on the IRS data bank on June 15,
2004. Presently the IRS is holding a credit of withhdld taxes of $33,440 in the name of Mr. Bauer
relating to the IRA distribution in 2003 of $189,801.68.%3

11. Basad on the IRS computer records of Mr. Bauer, he has not filed a 2003 income tax
return as of thisdate. Accordingly, his 2003 tax ligbility cannot be determined a this time and the taxes
withheld have not been matched and verified with hisyet to be filed return. However, the IRS
computer records show that Mr. Bauer requested an extension of time to file his 2003 return until
August 2004. Additionally, wages of $12,127 and withholding of $800 was reported by Heaven
Board Group, Inc. and wages of $13 was reported by Qwest. Thus, wages of $12,140, withholding of
$34,240 and ataxable distribution of $189,901 have been reported for Bauer’s 2003 tax year. Based

on thisinformation, Bauer’s gpproximate tax liability for 2003 is $52,141. Thisis based on the

Hd. at 76.
21d. at 7.

Bld. at ¥ 8.



reported items, single filing status, standard deductions, etc. Additiondly there is a 10% pendty on the
early withdrawa from the IRA account which amountsto $18,980. Thus, Bauer'stotal 2003 liability is
approximately $71,121.*

12. Upon recaipt of Bauer’s 2003 tax return the IRS will match histax liability and match
and verify the withheld funds credited towards the ligbility and any overpayment will be refunded to
taxpayer.®

13.  Theinsolvency section of the IRSin . Paul is notified of Minnesota bankruptcies
wherethe IRSisacreditor. However, the IRS does not actively monitor every bankruptcy it gets
natice of, only when an adversary isfiled or some other unusud circumgtance exist. Thisis partly due
to the large number of Chapter 7 bankruptcies filed and an automated
system that analyses and determines dischargesbility.

14. On February 22, 2002, the IRS received dectronic notification of this case by the
Bankruptcy Noticing Center (BNC). On August 8, 2002 the IRS received amended schedules. The
next notice received was in July 2003 regarding anotice to file clams. Since the debtor did not have
outstanding pre-petition taxes, a proof of claim was not filed and the case was adminidtratively closed.

On January 4, 2004 the IRS received notice that debtors discharge was revoked.

¥d. at 719. Theincometax on the distribution aone based on the same parameters would be
approximately $48,054. Thus, the total tax due on the digtribution done is $67,034 ($48,054 plus
$18,980). Id.

Bld.
91d. at 7 10.

M1d. at 1 11.



15. ThelRSwas not served with the Objection to the debtor’ s exemption, the Order
denying debtor’ s exemption of the IRA account or the Trustee' s adversary papers against Bauer and
Kemper attempting to recover the IRA. 1t should be noted that the IRS recelves numerous random
bankruptcy pleadings. Thus, only pleadings rdevant to the IRS are reviewed such as those where the
IRSisapaty. On February 19, 2004, the trustee notified the insolvency section by telephone of the
issue related to Bauer’s IRA account. However, as of that date, Kemper’s Forms 1099-R were not
due and there was nothing on the IRS computer reflecting any withholding due to the IRA digtribution
to Bauer.’®

16. Normadly the insolvency section does not monitor and is not concerned with post-
petition taxes in Chapter 7 cases. The IRS routinely receives post-petition payments on post-petition
tax ligbilities and routinely gpplies them to the post-petition ligbilities of debtors. In no circumstances
doesthe IRS return or have areason or obligation to not accept the post-petition payments. Although
the IRS insolvency section did not receive the payment at issue here, if it had, thereis nothing that
would have derted it to not accept the payment. Normaly pension or retirement funds are either not
property of the estate or exempt assets. Thus, the fact that this was a distribution from an IRA account
would not have derted the IRS to treet it differently from any other post-petition tax payment.*®

LEGAL ARGUMENT

Section 549 of the Bankruptcy Code, empowers the trustee to avoid post-petition transfers

which are not authorized by the Bankruptcy Code or by the Court. In turn, Section 550 determines

Bd. at 7112

¥1d. at 713.



from whom the avoidable transfer may be recovered. Under Section 550(a)(1) of the Bankruptcy
Code, the trustee may seek recovery from Mr. Bauer. Asan initid transferee of the funds, hisliability is
essentidly unconditiond. The liability of subsequent transferees, however, is not automatic. AsMr.
Bauer's "immediate transferee,” the IRS enjoys the protection afforded by 8 550(b)(2). Section
550(b)(2) does not permit the trustee to recover from "subsequent transferees that take for value, in
good faith, and without knowing that the transfer is avoidable, * * *.'2°

A. ThelRSisnot an initid transferee under Section 550(a)(1)

Theinitid transferee under Bankruptcy Code 8§ 550(a)(1) is one who first exercises dominion
and control over the debtor’s property.?*  That person is clearly Bauer. Although Bauer had no legal
right to make withdrawa from the IRA account, he nevertheless did so, and aso directed Kemper to
withhold and pay over to the IRS taxes on the distribution.?? Accordingly, Mr. Bauer was the "initial
transfereg” within the meaning of 8 550(a)(1) and the IRS was an "immediate and mediate transferee”
within the meaning of § 550(a)(2).

Thisview issupported by Inre C.F. Foods, LP.Z In C.F. Foods the trustee brought an

action to avoid the tax payments made by the debtor-partnership on behdf of its partners. There David

D0 re Auto-Pak, Inc., 73 B.R. a 54.

ZInre C. F. Foods, LP, 265 B.R. 71, 81 (Bankr. E.D. Pa. 2001); see also In re Reeves, 65
F.3d 670 (8th Cir. 1995).

22A|though Bauer directed Kemper to withhold and payover the $33,440 to the IRS from his
digributions, in effect it isasif Bauer received the full amount of the ditribution and then transferred the
funds back to Kemper to transfer to the IRS. See Inre Kenitra, Inc., 53 B.R. 150, 151 (Bankr. D.
Or. 1985).

ZInreC. F. Foods, LP, 265 B.R. 71 (Bankr. E.D. Pa. 2001).
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Burry, apartner of debtor, transferred funds from debtor to the IRS for income tax payments on behalf
of himsdlf and another partner, Edward Stillman. The income tax payments were based on the debtor’s
sdesfigures as reported by David Burry, the vast mgority of which were inflated and admittedly
fraudulent (thus causing the taxesto be inflated). The trustee sought turnover of the tax paid by debtor
through Burry to the IRS. The Court found that Burry wastheinitid trandferee; asthe generd partner
of the debtor, Burry took control of the debtor’ s funds and used them to satisfy his own tax ligbilities
(albeit based upon fraudulently reported income) for the benefit of himsaf and Stillman.?* Further, at
the time he made the payments to the IRS, the court found that Burry exercised dominion and control
over the debtor’ s fundsin amanner that earned him the status of aninitid transferee®® The court then
concluded that as Burry was an initid transferee, then the IRS could not be the initid transferee and was
an immediate or mediate transferee?®

Further support for this view isfound in In re Auto-Pak, Inc.?” In Auto-Pak, DeFranco, the
owner of both the debtor Auto-Pak and a second company, Stern Chemicdl, Inc., exchanged a check
drawn on Auto-Pak's account and payable to the IRS for a cashier's check payable to the IRS.
DeFranco wrote on the cashier's check "Re: Stern Chemical 8309 Period.” The IRS cashed the
cashier’s check and credited the payment to the account of Stern Chemica. Subsequently, Auto-Pak

filed avoluntary petition for bankruptcy and the trustee brought an action to set asde the transfer as

#d. at 81.
#|d.
2|d,

27 73 B.R. 52 at 54 (D.D.C. 1987).



fraudulent under 11 U.S.C. 8 548. The Didtrict Court, in holding that the IRS was not an initia
transferee as that term is defined by 8550(a)(1), stated that DeFranco, by his actions, "essentidly took
control of the funds underlying the cashier's check and negotiated them on behaf of Stern Chemicd and
to the benefit of the Internad Revenue Service. He thereby created at least one mediate transferee --
himsdf or Stern Chemica-- * * * "%

InIn re Kenitra, Inc.?® the Court found that the IRS was not the initid tranfereein facts
amilar to the case a@ bar. There debtor gave its employee, Hay, abonus within one year of filing for
bankruptcy. Debtor then withheld and turned over $14,202 to the IRS which represented withholding
tax on the bonusto Hay. The Trustee filed an action to set aside the payment of the bonus and related
taxes as fraudulent conveyances under 8 548. In finding that the IRS was not the initid transferee, the
Court found that the source of the withholding payment was Hay, not the debtor and when viewed from
that perspective, the IRS became the mediate or subsequent transferee under 11 U.S.C. § 550(a)(2).*
Likewise, in the ingtant case the source of the tax payment was Bauer, the initia transferee.

In al these cases, asin the case a bar, the “wrongdoer” who took control of the funds

thereby became the initid transferee.

#|d.
253 B.R. 150 (Bankr. D. Or 1985).

*d. at 151.



B. ThelRS, as a subsequent transferee, gave value in good faith without know-
ledoe of the voidahility of transfer

1. Vdue

As Bauer'stransferee, the IRS gave value to Bauer when it credited his post-petition payment
againgt his 2003 post-petition income tax ligbility. Kemper distributed $189,801.68 to Bauer as an
early digribution from hisIRA account. Although Bauer has not filed his 2003 return as of this date,
based on the information reported to the IRS, Bauer has a 2003 tax debt in excess of $33,400. The
early distribution pendty aoneis $18,980 (10% of $189,801.68).3! Additionaly, Bauer owestax in
the approximate amount of $52,141. Vadue was clearly given to Bauer upon payment to the IRS.

2. Good Faith

In this case the IRS received a Form 1099-R and a corresponding withholding payment from
Kemper in the ordinary course of business. The Bankruptcy Code does not define "good faith.”
However, the Senate and House reports are instructive as to its meaning.® Both reports tate that the
purpose of including a good faith requirement for immediate and mediate transferees was "to prevent a
transferee from whom the trustee could recover from transferring the recoverable property to an
innocent trandferee, and recelving aretransfer from him, that is ‘washing' the transaction through an

innocent third party.'®* Thus, Congress aimed the requirement of "good faith" at arrangements intended

3126 U.S.C. § 72(t); Jones v. Comm., T.C. Memo 2000-219.

%H.R. Rep. No. 95-595, 95th Cong., 1st Sess. at 379 ([1978] 5 U.S. Code Cong. & Ad.
News at 5963); S. Rep. No. 95-989, 95th Cong., 1st Sess. at 90 ([1978] 5 U.S. Code Cong. & Ad.
News at 5815-5816); Bonded Financial Services, Inc., 838 F. 2d at 897.

#Fd.
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to interpose intermediaries between the debtor and a"quilty transferee” Thereis no evidence that the
IRS engineered the payment at issue in an attempt to defeat other creditors of the debtor, or that it gave
insufficient congderation for the transfer, asssted in secreting property of the estate, or acted in any
fashion without good faith in thismatter. The IRS received the funds from Mr. Bauer in good faith.

3. Knowledge

The IRS received the withholding tax from Bauer in the ordinary course of business. It was
withheld by Kemper and paid over to the IRS throughout 2003. There was nothing unusud in the
payment that would have derted the IRS to investigate the payment.

Knowledge, like good faith, is not defined in the Bankruptcy Code or its legidative higtory. It
has been held, however, to mean more than congtructive notice. As the Fourth Circuit
explaned in Smith v. Mixon,** —

[Sleverd courts have noted when analyzing § 544 of the bankruptcy code, "[t]he term

'notice’ may include ether actua or congtructive notice, while the term 'knowledge

includes only actud notice. That Congress sdlected the term 'knowledge' is significant.”

(citations omitted). We bedlieve that this reasoning
applies with equal force to § 550(b)(1)of the Code. (Emphasis added)™®

Accordingly, actud notice is hecessary to impute knowledge on the IRS. And thereis no
suggestion in this case that the individud, or even the office in Martinsburg, West Virginia, thet received
the Form 1099-R and corresponding payment from Kemper would in the normal course be aware that
the payment was voidable or even that Bauer was a debtor in bankruptcy. The IRS receives millions of

dollars from thousands of third-party payorsin the normal course each year. Forms 1099 are received

#4788 F. 2d at 232
35See also Bonded Financial Services, 838 F.2d at 897-898.
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and the information is loaded into the IRS computer. The withheld taxes are credited to the individua
taxpayer’ s account according to the information reported to the IRS on the Forms 1099. The IRS
does not investigate and should be under no duty to investigate the source of each payment or the status
of each taxpayer. Such aduty would be a huge adminigtrative burden and not redistic. Thiswould
require the IRS to investigate the source of funds of hundreds, if not thousands of taxpayers®* Further,
even if apreexisting knowledge of the debtor's bankruptcy might exig, it is unreasonable to impute such
knowledge on an indtitution-wide bass to an organization the Sze of the IRS.

The IRS insolvency section, the section of the IRS who is tasked with monitoring bankruptcies,
did not have actud notice of the voidability of the transfer. The insolvency section routindly receives
notices of bankruptcy filings, asit did in this case. However, the IRS does not monitor every
bankruptcy and dl pleadings filed in the bankruptcies, just those where the IRS is a party or which
involves unusud circumstances. Here the IRS was not served with the Objection to the debtor’s
exemption, the Order denying debtor’ s exemption or the Trustee' s adversary papers against Bauer and
Kemper attempting to recover the IRA. The IRS insolvency section was not aware of the denid of the
exempt satus of the IRA account at issue until February 2004, one month prior to the filing of this
adversary complaint.

The tax payment at issue was a post-petition payment towards a post-petition tax period. The
IRS routinely receives post-petition payments on post-petition tax liabilities and routinely gpplies them

to the post-petition ligbilities of debtors. I1n no circumstances does the IRS return or have areason or

%See Inre Nordic Village, Inc., 915 F.2d 1049, 1064 (6th Cir. 1990) and citations therein.

12



obligation to not accept the post-petition payments. Although, the IRS insolvency section did not
receive the payment a issue here, if it had, thereis nothing that would have aerted the IRS to not
accept the payment. Normaly pension or retirement funds are either not estate property or are exempt
astsin Minnesota. Thus, the fact that this was atax on adistribution from an IRA would not have
derted the IRSto treet it differently from any other post-petition tax payment.

The payment at issue was Smply a post-petition tax payment towards a post-petition liability
made in the norma course. Under these circumstances nothing suggested to the IRS that the trandfer at
iSsue was voidable.

CONCLUSION

Because the IRS in the normal course of business received the payment from Bauer towards his
tax debt in good faith and without notice of the voidable transfer, the IRS is not obligated to turnover
the funds to the trustee. Accordingly, summary judgment should be awarded in the United States
favor and the trustee’ s complaint should be dismissed.

Respectfully submitted,
THOMAS B. HEFFELFINGER

United States Attorney

/9Stephanie Page

STEPHANIE M. PAGE
Trid Attorney, Tax Divigon
U.S. Department of Justice
Post Office Box 7238

Ben Franklin Station
Washington, D.C. 20044
Telephone (202) 514-8219
Facsimile (202) 514-6770

13



OR/03/7004 18:32 FAX

-

DUPLICATE

851 297

6187

TANNACONE LAY OFFICE

(] CORRECTED (if chacked)

@003/004

PAYER’S name, armt sddrces, cty, faws, ad ZIP cde 1 Oroaw dietipullon OMB No. 1545218 |  Riciributions From
189801 .68 P'ﬂﬂm, Annulﬂns
KEHFER INVESTURS LIFE INS CO $ ! Raetirement or
23 'Toable amount Profit-Sharing Plang,
SCHAUMBURG L | €0196-6801 189801, 68 IRAs, Insurance
5 ' Form 1093-R ;| Contracts, efc,
2p Taabl urt Total
hot utermined diotoman L) | COPYC
PAYER‘S Fadaral Identfication | RECIPIENT'S idemtificatlan 9 Capiual gain (Includod 4 Federul Incoma tax For Recipient’s
nurber numbat In beee B8) withhsld Records
36-3050975 396-52-6671 334449, 00
5 $ ‘
. P codl 5 Employes contrivytlans 8 Nat unrealized
RECIFIENT'S nama, nirest ddcrass, cty. rew, sng 2 N o, a:p o
emplayel’s sacurities
CYRIL J BAUER $ g This Information
1863 IGLEHART AVENUE 7 Disteibutlan _Rg 8 Othar is belra furnishad
ST. PAUL MN 55104 enda(s) kAPIu to the Internal
1 x] |s : % | Revenue Service,
fa Your pefmwitagu of fotal ? Tutal ampleyee EontHdutions
) dlmtribution % |
Accoynt number (pptianal) 10 Swne tax withhald 11 Shlw.#q'( dak no. 1R Siute distidbutlon
$ $
4
goo7 KIll036745 3 N .
Quastiona reyarding your bax form, plegsm call tull-frec 13 Locul fax withhald 14 Nama of loea)ity 15 Locz! alstibution
{SHE) 477-3700, Gyslnmer Sarviea, ]
L] $

Form 1083-R

DUPLICATE

(Kaap for your muords.)

Dapartmant of the Trearury -

[ ] cORRECTED (if checked)

PAYER'S ramw, sinest addrmsa, city, state, bnd Z!P codo

KEHPER INUESTURS LIFE INS CD

MC CONNOR P

AR
SCHAUHBURG L &0 95-6801

fiarnal Revgnus Syrvica

PAYER'S redursl 1dartification
number

36-3050975

RECIPIENT’S idantfication
wumber

394-52-6671

RECIPIENTS rame. strut addreass, city, s, and Zif* soga

1 Gmaa dixtribution ©OMB No, 18450119 oww ons From
Pensions, Annulties
P 189801.648 2 Ruhrvme;\t ar '
s ToXable amount Profit-Sharing Plans,
189801.68 IRAs, ln:uram:a
BB Twadl Total
fropotuirnlll gy digtribution [_J
2 Capite| galn (Includad 4 Fedacul Jncame Tax CDW 2
In bax 23) withheld File this copy
33660.00 with your state,
clity, or local
$ $ income tax
5 Employes conriditions | 6 Net unrwalized return, when
or insutanca pamiuma apprwiation [p required.
empinynrz saciiriiles

THeE rBLERART AVENGE 3 3
71 Distribyd [}
ST. PAUL MN 55104 i Eﬁm, e
1 Ixl |s
M Your parcEmtaga of i3l | 8D Younl amployss sonuiduuom
di>tdbution % |$
Aocount numpar (sptional) 10 Stale tax withheld 1] Swta’Paysry stsw no.
$ $
il ] 11036
7 KI 745 Ay i P
Quewtions regarding your tux form, plewra calt tofl-frea 13 Loce) wx withheld 14 Nams of lacality 1§ Locai distribuilon
(B9B) 477-9700, Cuslomer Jemvina, }_ 3
S

960-4  $00/E00°d  §20-1

| 108E7Y8(2

Pannmemant W fhe TERAS re

ANYYIY B NLIIGHIYB| I4IBY 104-UR) 4

Intarnal Asvanue Nervicy

ge:Z1 ¥0-10-70



0R/03/7004 18:33 FAX 651 297 6187

®

PB°'d WOl

DUPLICATE

y

TANHACONE LAW OFFICE

[0 correcTeD (if checkad)

B004/004

PAYER’S name, simat ndoress, city, sats, and ZIP aoda 1 Gruse glribution OMB Na. 13430113 | Distrlbutions From
Pansions, Annultes
p1.68 ! !
KENPER INVESTORS LIFE INS CO g 9% Retirement or
1600 MC CONNOR PARK P ov——— Profit-Sharing Plans.
SCHAUMBURG IYIf 60196-&801 189801 .68 ‘ IRAs, Inayrance
i form_1098-R | Contracts, ete.
Eb Todle gmaunt Tatal Copy B
not deermined dlswripuion Report this
- 3 Capital gain [Inciudsd Fexdaral ipacme mx income oh your
s&ﬁk‘s Pydaral Idantificstion ﬁﬁ‘cul.r;lsu'l"a lsantfioation cabita zﬂ;;m u Foanl e lax,
36-3050975 394-52-6871 334460.00 roturn, i thls
form shows
] $ ‘ Pederal Incomes
RECIPIENT S rume, sirost addrues, chy. stats, and 2I¢ ouds § Employes contriputions | 6 Nex unraalizad tax withheld In
ar naurshes pemiums appreciation In . box 4, aftach
empioyers smourifidc this copy to
SBes TBLERART AVENUE 3 — yorr epm.
? Diawiml ¥ Other
5T. PAUL MN 5510 plabrr i j.“:'ﬁl& This Informetion
% | Is being lurnished
1 m $ D tha Iniernal
@a Yaur percantigo of wtal  19b Tow! wnplayes contributiom Rovenus Service,
disgivatlan % |8 ‘
Aaount aumbuer {optianal) 10 Guna laxwithheld 11 Btal/Paysrs sta no, |18 Stis distributien
18 5
0007 KIll036745 s MN s
Oucstiane ruparding your tax farm, please ml| tefl-free 13 Loaat ox withhald 14 Nama of loguilty 13 Losal digrdbution
(88E) 2779700, Pustamar Survica. | § $
5 $

Ferm 1099-R

Departmant of ina Treaeury « Intenal Revenur Servinm




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

RAE ORENE BAUER
CYRIL J. BAUER
Case No. 2-30738

Debtors Chapter 7

MICHAEL J. IANNACONE,
Hantiff,

V. Adversary No. 04-3099
INTERNAL REVENUE SERVICE,
an agency of the UNITED STATES OF
AMERICA

Defendant.
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DECLARATION OF GARY E. SWENSON
IN SUPPORT OF THE MOTION FOR SUMMARY JUDGMENT

|, Gary E. Swenson, hereby declare asfollows:

1. | am an Revenue Officer/Advisor/Reviewer in the Insolvency Section of the Internd
Revenue Service for the state of Minnesota

2. As an Revenue Officer/Advisor/Reviewer, part of my duties are andyzing and verifying
taxpayer accounts, researching and correcting individual master file account balances related to
bankruptcy. Further, I monitor Chapter 7 bankruptcies filed in Minnesota which may involve adversary
actions or other unusud circumstances. In such capacity, | am familiar with the IRSfiles related to the
above-captioned case.

3. This Declaration is being executed in support of the United States Mation for

Summary Judgment.



4, A third-party payor, such as Kemper Investors Life Insurance Co., throughout the year
deposits withheld taxes from clients' accounts with the IRS. The clients' withheld taxes are deposited
into the third-party payor’s account with the IRS under its Employer Identification Number (EIN). A
third-party payor issues Forms 1099-R to its clients by January 31 of the following year and reports to
the IRS by the following March 1 reflecting the amount withheld and turned over to the IRS. The
Forms 1099-R identify the taxpayer for whose benefit the taxes are withheld as well asthe tax year and
amount withheld.

5. As gated above, initidly the withheld taxes are deposited in the third-party payor’'s
account with the IRS. But not until the Forms 1099-R arefiled are the fundsidentified to the IRS as
withheld taxes of individua taxpayers. Upon receipt of the Forms 1099-R the IRS inputs the
informéation into the IRS computer data bank for later matching and verifying with the individud filed
returns. At this point the IRS does not do any type of investigation into the taxpayers accounts, it
amply inputs the information from the Forms 1099-R. Further, at the time the information from the
Forms 1099-R is |loaded, there is no need to, and the IRS employee does not, access the individua
accounts.

6. As can be imagined, the IRS receives millions of Forms 1099 from various ingtitutions
inthe norma course of busnessin onetax year. Accordingly, any investigation as to the source of the
funds or the status of ataxpayer would be unduly burdensome.

7. The third-party payor files its Forms 1099-R with the IRS Martinsburg Computing
Center (MCC) which islocated in Martinsburg, West Virginia Kemper timely filed the Forms by

magnetic tape by March 1, 2004. There an IRS employee a MCC loaded the information from the



Form 1099-R at issue in the IRS computer on June 15, 2004.

8. Mr. Bauer’s withheld taxes of $33,440 were |oaded on the IRS data bank on June 15,
2004. Presently the IRS is holding a credit of withheld taxes of $33,440 in the name of Mr. Bauer
relating to the IRA distribution in 2003 of $189,801.68.

9. Basad on the IRS computer records of Mr. Bauer, he has not filed a 2003 income tax
return as of thisdate. Accordingly, his 2003 tax ligbility cannot be determined & this time and the taxes
withheld have not been matched and verified with hisyet to be filed return. However, the IRS
computer records show that Mr. Bauer requested an extension of time to file his 2003 return until
August 2004. Additionaly wages of $12,127 and withholding of $800 was reported by Heaven Board
Group, Inc. and wages of $13 was reported by Qwest. Thus, wages of $12,140, withholding of
$34,240 and a taxable distribution of $189,901 have been reported for Bauer’s 2003 tax year. Based
on thisinformation, Bauer’s gpproximate tax liability for 2003 is $52,141. Thisis based on the
reported items, Snglefiling status, Sandard deductions, etc. Additiondly there is a 10% pendty on the
early withdrawa from the IRA account which amountsto $18,980. Thus, Bauer'stotal 2003 liability is
approximately $71,121.3” Upon receipt of Bauer's 2003 tax return the IRS will match his tax liability
and match and verify the withheld funds credited towards the ligbility and any overpayment will be
refunded to taxpayer.

10.  Theinsolvency section of the IRSin . Paul is notified of Minnesota bankruptcies

3"The income tax on the distribution alone based on the same parameters would be
approximately $48,054. Thus, the tota tax due on the distribution dlone is $67,034 ($48,054 plus
$18,980).



wherethe IRSisacreditor. However, the IRS does not actively monitor every bankruptcy it gets
notice of, only when an adversary isfiled or some other unusua circumgance exist. Thisis partly due
to the large number of Chapter 7 bankruptcies filed and an automated

system that anadyses and determines dischargesbility.

11. On February 22, 2002, the IRS received dectronic notification of this case by the
Bankruptcy Noticing Center (BNC). On August 8, 2002 the IRS received amended schedules. The
next notice received was in July 2003 regarding a notice to file clams. Since the debtor did not have
outstanding pre-petition taxes, a proof of clam was not filed and the case was adminidtratively closed.
On January 4, 2004 the IRS received notice that debtors discharge was revoked.

12. ThelRSwas not served with the Objection to the debtor’ s exemption, the Order
denying debtor’s exemption of the IRA account or the Trustee' s adversary papers against Bauer and
Kemper attempting to recover the IRA. 1t should be noted that the IRS recelves numerous random
bankruptcy pleadings. Thus, only pleadings rdevant to the IRS are reviewed such as those where the
IRSisaparty. On February 19, 2004, the trustee notified me by telephone of the issue related to
Bauer’s IRA account. However, as of that date, Kemper’s Forms 1099-R were not due and there
was nothing on the IRS compuiter reflecting any withholding due to the IRA distribution to Bauer.

13. Normadly the insolvency section does not monitor and is not concerned with post-
petition taxes in Chapter 7 cases. The IRS routinely receives post-petition payments on post-petition
tax ligbilities and routinely gpplies them to the post-petition ligbilities of debtors. In no circumstances
doesthe IRS return or have areason or obligation to not accept the post-petition payments. Although,

the IRS insolvency section did not receive the payment at issue here, if it had, thereis nothing that

4
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was a distribution from an IRA account would not have alerted the IRS to treat it differently from
any other post-petition tax payment.
I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowlcdge.
A
Dated this ‘Z__ day of September, 2004.

GARY E. SWENSON

TOTAL P.B6



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

RAE ORENE BAUER
CYRIL J. BAUER
Case No. 2-30738

Debtors Chapter 7

MICHAEL J. IANNACONE,
Hantiff,

V. Adversary No. 04-3099
INTERNAL REVENUE SERVICE,
an agency of the UNITED STATES OF
AMERICA

Defendant.

N N N N N N N N N N N N N N N NS

ORDER
Upon motion of the United States and for good cause shown, it is hereby ORDERED,
ADJUDGED and DECREED that the United States Motion for Summary Judgment is granted.

Accordingly, plaintiff’s complaint is dismissed.

Dated:

DENNISD. O'BRIEN

UNITED STATES BANKRUPTCY JUDGE
APPROVED ASTO FORM:
/9 Stephanie Page

STEPHANIE PAGE

Trid Attorney, Tax Divison

U.S. Department of Justice

P.O. Box 7238, Ben Franklin Station
Washington, D.C. 20044

(202) 514-8219



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

RAE ORENE BAUER
CYRIL J. BAUER
Case No. 2-30738

Debtors Chapter 7

MICHAEL J. IANNACONE,
Hantiff,

V. Adversary No. 04-3099
INTERNAL REVENUE SERVICE,
an agency of the UNITED STATES OF
AMERICA

Defendant.
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CERTIFICATE OF SERVICE

| hereby certify that on September 7, 2004, | dectronically filed the foregoing UNITED
STATESNOTICE OF MOTION FOR SUMMARY JUDGMENT, UNITED STATES
MOTION FOR SUMMARY JUDGMENT, MEMORANDUM OF LAW IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT, DECLARATION OF GARY E. SWENSON IN
SUPPORT OF THE UNITED STATESMOTION FOR SUMMARY JUDGMENT and
(proposed) ORDER with the Clerk of the Court using the CM/ECF system. | hereby certify that |
have mailed by United States Postd Service the document to the following:
Michadl J. lannacone
Attorney for Trustee
8687 Eagle Point Blvd.

Lake EImo, MN 55042

/9 Stephanie Page
STEPHANIE M. PAGE






