03-27235
UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case No. 03-38050-CFK
Chapter 7

Roy Rayburn, Jr.
Judy Rayburn,

Debtor(s)

NOTICE OF HEARING AND MOTION
FOR RELIEF FROM STAY

TO: The Debtor(s) and other entities specified in Local Rule
9012-3(a).
1. Washington Mutual Benk, FA, fka North American Mortgage

Company moves the Court for relief requested below and gives Notice
of Hearing.

2, The Court will hold a Hearing on this motion at 10:30 a.m., on
November 1, 2004, in Courtroom No. 228B, at the United States
Courthouse, at 216 North Robert Street, in St. Paul, Minnesota.

3. Any response to this motion must be filed and delivered no
later than October 27, 2004 which is three days before the time set
for the hearing(excluding Saturdays, Sundays, or holidays), or

filed and served by mail no later than Octcher 21, 2004, which is
seven days before the time set for the hearing{cxcluding Saturdays,
Sundays, or holidays}. UNLESS A RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE CCURT MAY GRANT THE MOTION WITHOUT A HEARING.

4. This court has jurisdicticn over this moticn pursuant to 28
U.S.C. §§157 and 1334, Bankruptcy Rule 5005 and Local Rule 1070-1.
This proceeding is a core proceeding. The petition commencing this
Chapter 7 case was converted on September 2, 2004. The case 1S now
pending in this court.

5. Thig Motion arises urder 11 U.3.C. §362 and Bankruptcy Rule
4001. This motion is filed under Bankruptcy Rule 9614 and Local
Rules 9013-1 - 9015-1(d). Movant Reguests Relief with respect to
exempt propcrty of the debtor subject to a lien.

6. By mortgage dated December 14, 1998, in the original
principal amount of $74,000.00 {(the "Mortgage"), which mortgage was
subsequently assigned by Document No. 447623, Movant acquired a
first mortgagee’s interes: in the following real property (the
"Property"), to-wit:



The West 70.5 Feet of the North 87.42 Feet of Lot 2 in Rlack
10 in Southern Heights, FaribaullL, Rice County, Minnesota

The Mortgage was recorded in the offices of the Recorder, for Rice
County, Minnesscta cn January 15, 19998, as Document No. 447623. A
copy of the Mortgage is attached hereto as Exhibit A.

7. The last payment received from Debtors was applied to the
July, 2004 payment ag that was the next payment due. Debtor(s) are
delinguent under the terms of the note secured by the Mortgage with
respect to monthly payments due as follows:

3 payments @ $666.83 $2,000.49
Accrued late charges 218.79
Property Inspection 21.50
Attorneys Fees & Cost 1,050.00
TCTAL $3,290.78

The outstanding principal balance due Movant under the terms of the
note is $68,124.90 as of October 12, 2004, and interest accrues at
the rate of 312.83 per day. On information and belief, the
Property is also encumbered by a second mortgage in favor of US
Bank in the approximate amount of $40,000.00. The amount therefore
duc and owing on sgaid necte is as feollows:

Principal 568,124.90

Late charges 218.79

Property Inspections 21.50

Interest 1,565.26

Attorneys Fees & Costs 1,0850.00

TOTAL S/0,980.45

8. Movant does not have, and has not been coffered, adequate
protection of its interest in the Property. In view of the fact

that this is a Chapter 7 liguidation proceeding, the Property is
not necessary for an effective reorganization. Moreover, Debtor(s)
failure to make payments to Movant when due, or ctherwise provide
Movant with adeguate protection of its interest in the Property
constitutes cauge, within the meaning of 11 U.S.C. Sec. 382(d) (1},
entitling Movant to relief from the automatic stay.

9. If testimony 1is necessary as to any facts relevant to
thig motion, Nancy A. Nordmeyer, 7300 Metro Boulevard #390, Edina,
MN, will testify on behalf of Movarnt.

10. This ig an attempt to collect a debt and any information
obtained will be used for that purpose. This notice is required by
the provisions of the Fair Debt Collecticn Practices Act and does
not imply that we are attempting to cocllect money from anyone who
has discharged the debt under the Bankruptcy Laws of the United
States.

WHEREFORE, Movant, respectfully moves the Court for an order



modifying the automatic stay ol Sec. 362(d) su as Lo permit Movant
to foreclese its Mortgage on the Property and for such other relief
ag may be just and eguitable.

Dated:

Signed:/e/ Nancy A. Nordmeyer

SHAPIRO & NORDMEYER, L.L.PFP.
Nancy A. Nordmeyer-121356
Lawrence P. Zielke-152559
Attorney for Movant

7300 Metro Boulevard #3390
Edina, MN 55439-2306

{952) 831-4060

VERIF1CATION

I, _Cindy Hystad , the Asst. Secretary for
Washingtcn Mutual Bank, Fa, fka North American Mortgage Compdly,
the movant named in the foregoing notice of hearing and motion,
declare under penalty of perjury, that the foregeging is Lrue and
corrcct according to the beast of my knowledgey /information and

belief. (}vx
N .
Executed on: \k)'k2\ Signed: //Cz;ffxég;’r~

Washington Mutual Bank, F.A.
8120 Nations Way, Bldg 10U
Jackgonville, FL 32256
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NOTE

DECEMBER 14, 1368 ARCEN HILLS + MINNESGTR
{Date] ‘Tl Sislal

728 &Th ATRRET AOUTHWESY FPARIBAULT, MN 63011
tPropassy Addreas|

1, BORROWER'S PROMISE TOPAY
In retun for o loan that | have received, | promise to pry US § 74,000.00 (this amount is called
"pringipal”}, plug inierost, 1o the order of the Lendss, The Lender is NORTH AMER1CAN MORTGAGE COMPANY

. | understand
that the Lender may transfer thia Nate. The Lender or anyane who takes tis Nots by iranafer and wha is antitied 1 rechive
payments undar this Note in called the *Nots Eolder.”

1 INTEREST

Tntsrest will ba charged on unpaid principal vntll the full amourt of printipal has been paid. | wilt pay inverest at n
yoarly rave of © 8418 -

The inwerest i mquired by i Seetion F s e s | witl pay bott before and aftor say defauly dascribed in Sectian
6(B) of thia Nota.
3. PAYMENTS

{A} Tims ond Place of Payments

1 will pay principal snd Inioreet by making poyments evary month.

i will make my monthiy payments on the 157 day of cach month beginning o0 FEMRUARY D1 .
1998 . 1 wilt make theoe géymenm avary month until 1 ba-e pud all of the principsl and interent and aay other
CNATEGH (40Ti Dl DEIUW INAT ] MAY OWE Undar this Huic. My rusdil; pugincus will b spdisd oo iacwss Wlors princigsl-
tt,0n JANJARY OV, 2028 { atill owe emounis urdet this Mote, T will pay theses amountxin full en
that date, which ik caled the “Mawrity Dece.”

1 will maake my monthiy paymentsat  u@3 AGAWAY DAIVE. SANTA RDSA, CA RE4D8

ur at n diflereat place if raquized by the Mote Helder

{B) Amount of Monthly Pyyments

My monthly paymeat ¥l be in the wmouni wt U.3. 3 FITIRT]

4. BORROWER'S RIGHT TO PREPAY
Thave the right to make payments of priccipal stany time before they are dus. A paymentol princ.pa. oniy i Lnowa as
“prepaymeat.* When [ make a prepayment, | will tel] thaNote Holder in writing thetLam doing eo.
may make & {vl| prepiyment ar partis! propayments without mying any prepaymont charge. The Nute Holder will use
all of my prepeymants to toduce the imount of pracipal thatl ows under ‘this Nota, [ [ meke s partiai prepayment, there will
bo no chinges in the dus data or in the xmountof my monthly payment uniess the Note Holdor agrees in writing o thos

chan;
STEAN crARGES . . -

¥ & luw, which appliss to this loan and which sets maximum loan chargos, 3u finally intorpreted s that the intersat of
Qther losn cher g coll or 0 bacoilocted | 3 connection with this loan exeeed tha permliced limlite, ihen: (i) any such loan

charge shel] be redyced by the smount necesiry to redoce fhe charge to the permiticd limit: wnd (i1} any pums already
collsctad fram ma which avesader permitied [imits will e rafund=¢ 1o me. The Note Holder muy chnose to make thiszefund
by redusing the principal [ uws vider thir Nots ar by making & direst payment 1o me. IF u refund redices principal, tae
reduction will be treatedass ;ulhlopmpu ment.
6 BORROWER'S FAILURET PA\;AS REQUIRED

{A) Lite Charpe [of Overdus Paymen s

| the Note Holder has not received the Full amount of sy month.y payment by theend of 45 calendae dayz elver

thadetait ln due, | will pay o Iate charge 1o the Nota Holder. The amount af the charge will ba 6.0 % of
ray averdus payment of pringips! and intereme. 1 w{l] pay this luts ctarge promptly but only ance on cach late payment,
{B) Delault

it1do not pay the [ull smount of sach manth.y payement on 1he dateis isdue, 1 will baindefault

{C) Notice ol Dalault

I L am ie deliolt. 1he Note Hnlder may send ma » writien natice 1=liing me that if | do not pay, the overdus amount by
cecwin date, the Nate [lolder m {ruquir! e 1o pay immedistely the full amount of prancipsd WRICH has not been paid and
M“];:I’E FIMED RATE MOTE- Skojl ‘liﬂly"m MG U I e
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WHEN RECORDED MAIL TO: MORI‘G AGE |

NORTH AMERICAN MORTGAGE COMPANY 5585273-869
P. O, BOX 80803 124 K04
PETALUMA, C& GA078-R0O3Y

POC MANAGEMENT AU 0B4

THIS MORTGAGE {"Sccurity [nstrument™] is givenon gECEMBER 14, 1998
The muriggoris hov M. RAYEURN, JR AND, JUDY A, RAYHURN, HUSBAND AND WIFE

{"Borrower™}. This Security Instrument is given 10 KORTH AMERICAN MORTGAGE COMPANY

which (e arganized and existing under the laws of  nEL AWARE . and whose

addressis  3gs3 AIRWAY DRIVE, SANTA ROSA, CA 98403

{* Lender™). Borruwer owes Lender the princips! sum uf
SEVENTY FOUR THOUSAND ANC' 00/100
Doljars {US. $ 74,000, 00 )
‘I nis debt i3 evidenced by Buriuwsrs notc dated the name dale 8 this Security Inatriiment (“Note™). which
provides for monthly paymens, with the full debt, if nol paid ewrlier. due snd paysble on
JANUARY 01, 2028 and for interest at the yearly rateof 5§78 percent,
Thie Sesurity Instrument sccures 10 Lender: (a) fhe repayment of the debt evidenced by the Kote, with i
interest, and al) renawals, extensions snd modifications of the Nate; (b) the papment of all other sums, with
interest, sdvanced under paragraph 7 ta protect the security of this Seeurity Instrument; and (e} the
performance of Barrower's covenunts and sgreements under this Security Insirument and L Nute. Por this
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UNITED STATES BANKRUPTCY COQURT

DISTRICT OF MINNESOTA

In Re: Cage No. 03-38050-GFK
Chapter 7

Roy Rayburn, Jr.

Judy Rayburn,

Debtor (s)

MEMORANDUM CF LAW

Washingten Mutual Bank, FA, fka North American Mortgage
Company {"Movant"), submits this memcrandum of law in support of
its motion for relief from the stay in the above-entitled matter.

FACTS

Movant holds a valid, duly perfected mortgage on real property
owned by the Debtores. On the date this case was filed, the
Debtor (s) was delinguent in respect of payments due under the note
and mortgage. Since this case was filed Debtor(s) have made no
payments toc Movant and as of this date thereof are in arrears in
the total amount of 53,2%0.78.

ARGUMENT

1. Under Section 362.(d) (1) of the Bankruptcy Code, relief from
the automatic stay shall be granted upon request of a creditor "for
cause, including the lack of adequate protection of an intcrest in
property of such creditor.” 11 U.8.C. Sec. 362 (d) (1). The
Debtor(s) in this case heve failed to make the payments required by
the note and mortgage for a period of more than 2 months.
Debtor{s) have not otherwise provided Movant with adeguate
protection of its interest in the property. Such circumstances
constitute cause, within the meaning of Section 362 (4d) (1},
justifying relief from the stay. In Re Video East, Inc., 41 B. R.
176 {Bkrtcy. E. D. Pa. 1984); In Re Frascatore, 33 B. R. 687
(Bkrtcy. E. D. Pa. 1583].

Accordingly, Movant is entitled to an order terminating the
stay and authcrizing it to foreclose its mortgage on the property.



o weal

Respectfully submitted,
SHAPIRO & NORDMEYER, L.L.P.

By /e/ Nancy A. Nordmeyer
Nancy A. Nordmeyer-121356
Lawrence P. Zielke-152EE9D
Attorney for Movant
7300 Metro Boulevard #390
Fdina, MN RBR438-2306
(852) 831-4060




03-38050-CGFK

SWORN CERTIFICATE OF SERVICE

STATE OF MINNESOTA )
) 88
COUNTY OF HENNEFIN )

I, Stephanie Pilegaard says that on October 15, 2004, I mailed copies of the
annexed Memorandum cf Law, Proposed Order for Relief from Stay, Notice of
Hearing and Motion for Relief from Stay and Certificate of Service on the
following interested parties at their last known address, by mailing to them,
via first class mail, a copy thereof, enclosed in an envelope, postage
prepaid and by depositing the same in the post office at Edina, Minnesota.

Roy Rayburn, Jr.
725 9th Street SW
Faribault, MN 55021

Judy Rayburn
725 9th Street SW
Faribault, MN 55021

Jozeph Kelly, Esqg.
12400 Portland Ave South STE 120
Burnsville, MN 55337

Mary Jo Jensen-Carter, Trustee
12139 E County Road D
Vadnais Heights, MN 55109

U.3. Trustee

1015 U.S. Courthouse
300 South 4th St.
Minneapclis, MN 55415

US Bank
PO Box 5830
Portland, COR 97228

Stephan.e PIlegaard

Subscribed and sworn to before me October 15, 2004.

B AHARLDASSASSANESINSAPNAPIPIARND,

JENKI A DRURY
" . ROIARY SUILIC-MINNESOTA
o *F MY COMMSSION EXPIRES 1-31-2005

Notary ’ﬁﬁﬁf?, gwuNWMNWMMNWMMWMNWMN.




03-27235

8452118840
UINITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
In Re: Case No. 03-38050-GFK

Roy Rayburn, Jr.
Judy Rayburn,

Debtor (g)

ORDER FOR RELIEF FROM STAY

The above-entitled matter came for hearing on November 1,
2004.

THIS CAUSE coming to be heard on the motion of Washington
Mutual Bank, FA, fka North American Mcrtgage Company, a creditor in
the proceeding, the Court having jurisdicticon, due notice having
been given, and the Court having been advised in the premises;

IT IS HEREBY ORDERED, that the automatic stay heretofore
entered in this case is modified to the extent necessary to allow
Washington Mutual Bank, 7A, fka North American Mortgage Company,
its successors and/ocr assigns, to foreclose, in acccordance with

State Law, the mortgage on the real property commonly known as:
The West 70.5 Feet of the North 87.42 Feet of Lot 2 in Block 10 in
Southern Heights, Faribault, Rice County, Minnesota

NOTWITHSTANDING Federal Rule of Bankruptcy Procedure 4001
(a) (3), this order is effective immediately.

Dated:

United States BRankruptcy Judge




