UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Carl R. Schultz
SSN XXX-XX-7282
Pamela L. Schultz
SSN XXX-XX-4675
CASE NO. 03-37947 GFK

Debtor.

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY
TO: Debtor and other entities specified in Local Rule 9013-3(a).

1. Countrywide Home Loans, Inc. (hereinafter " Secured Creditor"), by its undersigned attorney
moves the Court for the relief requested below and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion on October 4, 2004, at 10:30 am., or as soon
thereafter as counsel can be heard, before the Honorable Gregory F. Kishel in Courtroom 228B of the above
entitled Court located at U.S. Courthouse, 316 North Robert Street, St. Paul, Minnesota.

3. Any response to this motion must be filed and delivered not later than September 29, 2004,
which is three days before the time set for the hearing (excluding Saturdays, Sundays and holidays), or served
and filed by mail not later than September 23, 2004, which is seven days before the time set for the hearing
(excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4, This Court has jurisdiction over this motion pursuant to 28 U.S.C. 88 157 and 1334, Federal
Rule of Bankruptcy Procedure 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The
petition commencing this case was filed on November 21, 2003. The case is now pending in this Court.

5. This motion arises under 11 U.S.C. § 362 and Federal Rule of Bankruptcy Procedure 4001.



This motion is filed under Federal Rule of Bankruptcy Procedure 9014 and Local Rules 9013-1 - 9019-1.
Movant requests rdief from the automatic stay with respect to property subject to a lien. Movant requests
said relief be effective immediately notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3).

6. Debtor is indebted to Secured Creditor in the original principal amount of $218,800.00, as
evidenced by that certain mortgage deed dated September 16, 2002, a copy of which is attached hereto as
Exhibit "A", together with interest thereon.

7. Debtor's indebtedness is secured by a mortgage on rea estate in which Debtor has an
interest as evidenced by that certain mortgage deed dated September 16, 2002, executed by Carl R. Schultz
and Pamela L. Schultz, husband and wife, recorded on February 20, 2003, as Document No. 2002737, a copy
of which is attached hereto as Exhibit "A". The name and address of the original creditor is contained in the
attached Exhibit "A". The property is located in Dakota County, Minnesota and is legally described as follows
to-wit:

Unit No. 276, Orchard Pointe Condominium, CIC No. 311, according to the recorded plat
thereof, Dakota County, Minnesota. Together with the benefits contained in Declaration

Document No. 1737661, dated August 2, 2000, filed December 13, 2000.

Secured Creditor is how the holder of said mortgage and is entitled to enforce the terms thereof.

8. At dl times material, Debtor was in default of the payments and performance of obligations
to Secured Creditor.
9. Pursuant to 11 U.S.C. § 362(g) the burden is on Debtor to prove absence of cause and/or

adeguate protection. This secured creditor's interest in the property is not adequately protected where, as
of September 20, 2004, Debtor is delinquent in the making of post-petition monthly payments as required for
the months of July, 2004 through September, 2004, inclusive, in the amount of $1,566.36 each; accruing late
charges of $212.88 and attorneys fees and costs of $675.00. Debtor has failed to make any offer of adequate
protection.

10. Debtor has no equity in the property and the property is not necessary to an effective



reorganization. The value of the property as scheduled by Debtor is $240,000.00 subject to Secured Creditor's
mortgage in excess of $220,543.88.

Considering selling costs of 10%, Debtor has no real equity in the property. The burden is on Debtor
to establish that this property is necessary to an effective reorganization.

11. Secured Creditor desires to protect its interest in the aforementioned property and requests
the Court to vacate the stay of actions and allow foreclosure pursuant to Minnesota law.

12. Secured Creditor has incurred and will incur legal fees and costs to protect and enforce its
rights in the subject property.

WHEREFORE, Secured Creditor, by its undersigned attorney, moves the Court for an order for
judgment that the automatic stay provided by 11 U.S.C. § 362(a) be modified so to permit the movant to
commence mortgage foreclosure proceedings under Minnesota law and for such other relief as may be just
and equitable.

Dated this_20th day of _September , 2004.

WILFORD & GESKE

By _ /e/ James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currell Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X

THIS COMMUNICATION IS FROM A DEBT COLLECTOR ATTEMPTING TO
COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.
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MORTGAGE

DEFINITIONS

Words vscd In multipls sectioms of this documén are defined below and other words uv defined In Sectiona 3. ) 1. 15, W8 20
and 31. Cyrain rules regazding the weage of words used in this document are 1o provided in Secion 16,

{A) "Securily Tnstrument® means this document. which is dated SEPTEMBER 16, 2002, wyether with ali Riders 1o this
document.

() "Borrower® is CARL R $CHULTZ AND PAMELA L SCHULTZ, HUSBAND AND WKE. Bowower is I
mongager under (his Seowrity [nsrument.

(C) "MERE" it Morgage Elcotronic Reglsiration Systemt, Inc. MERS is & scparme cOrporsion tui is acing soicly =4 4
nominze for Lender snd Lender's sucecssors and wsigns. MERS is the mortgagoe under thi Security Lastrument. MERS ks
argaoizcd and xising weder the lews of Delewire. wnd has an addrms and telephane sumtber of POy, Boax X026, Flini, Ml
48501.2015, #l. (388) 679-MERS,

(D) "Leadir" is RYLAND MORTGAGE COMPANY, AN OHJQ CORPORATION. Lunder i9 a CORPORATION
organized o wxiing under the lawy of THE STATE OF ORIO. Lendar's sddrecs |5 £300 CANGCA AVENUF, LLTIH
FLOOR, WOODLAND HILLS, CALIFORNIA 91367,

() "Noie® mcig U6 Dromissory ot slgncd by Borower and dwed SEPTEMBER 16. 2002, The Néhe stutes (hat Bomower
owes Lender TWO HUNDRED EIGHTEEN THOUSAND EIGHT HUNDRED AND ov100ths Dolhary (U.5.5218,500.00)
plus (aierest, Borrower has promised 1o pay rthiy debt in negular Periodic Payments and 1o pay the dobl in full not lawer thin
QCTOBER 1, 2032,

{F) “Property” means the propery thar i3 deseribed below under the hesding "Transfer of Rightt in the Properny.”

{G) “Loan" means the debt evidenced by tho Note, plu interest, any prepayment chirges and e charges due under the Nule.
and alt sums dus undwr this Security Inorunen, plus interest,

() “Riders” mizans Wl Riders to 1his Security Insirupert thw wre #xecuted by Borrowar. The following Riders are ip he
exctuled by Borrower [chech bon ax applicabla):

D Adjustable Kme Rider &iCondominiumy Rider L xecond Home Rider HEG!IVED
Obaloon Rider D Fanned Usll Development Rider . JAN OB 2003
£1-4 Farnily Rider Tl Hjweakly Paymen Rider froame
o diatyr -
Yy -
MINKESCOT A--Singls Fimily-Fanale Mat/Freddl Mad UNTFORM INSTRUMENT Form 3024 1000 (page / of iT pages)

’ - EXHIBIT_
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{0 “Applicabld Low" meany all comrolling appllcable federal, mae and focal mamies, regulations, ordiamucey ind
admonisralive majes and ordery (Uhat have the offear of baw) as well as il applicadic Andl, nan-wppestable pdicisl opiniens.

i "Cormmunily Atscclition Duey, Feer, snd Amescweois’ fesny iUl dodd, fogs, ssbesomants aod Other charges Ut ate
imposed an Botrower ur Wbe Property by a condarninium associztion, bomeowners secocistion of milar orgeniaation,

(%) “Electronlc Funds Traosfer" means any \ranstor of foads, oer chas & trsasaciion originaied by chevck, uraf, or sljlar
papet imstrumen, which s initized trouph an elesironic erminl, ielephonic instrurment, compater, of Magnecic tpe $0 3% 10
Droer, imswugs, of aihonze & Moanciad jmstittion 10 dedi or ecedit an acooum. Suth Iorm Includes, bt i nod limited 0.
point-of-sale uansfers, awomated wilor machine rasctions, cransters inltiaied by welephace. wire imnsfor. and tornated
cluaarnghause ransfess.

(L} "Escrow Iloms" means those [tono that are described o Seclion 3.

(M) "MOscellameous Protesds” mews any compenguion, smilemen), award of damaget, or provewds pald by any third pany
(other thkn insrancy proceeds Daid wader the covelages dewyibed in Section §) fori (i) damage (0. o desiructin of. 1hy
Bropenty; (ii) condemnation or other taking of al) or any part of i Prepenty, {ill} gonviryanyr in licu of yandeinnatnen: or 114
misrepresemiations of, of omissions as W, the value and/or condlion of the Propeny.

™) "Mrurigerey Inscranss' measns intrance proteciigp LEnder sgalna the sonpaymant of, or gefmuli on. the Loan,

() "Periodi¢ Paymunt™ meany tic regularly schedoled wmwntm dipe bof (1) prifcipal and ioetesl uhaer \ng Nose, plus (i) any
amounty wnder Saction J of this Security Insramimt.

{Fi "RESFA" mmany b Vel Esely Soiteoite Procedures Act (12 U.S.C. S 2601 ot 1kq.) ol s imiplemmguting rogulaion,
Regulatien X (34 C.F.R. Pan 3500), s they might be amendad froath tima 10 Lime, or sy additiona) ar scoessgr lepndaion or
regulation that govems the same subject matet. Asused in this Seeurity Inxcrapsent, "RESPA" refers to 8l requirements and
maritiiond thal dne impoded 10 regard W0 B “felcrally relscd mongage Wnan”™ svet If the Loadn does oo qualify as 4 “federadly
relatod montgage loan® upder RESPA.

(Q) "Spocsisor o Taterost of Borrowsr” wwans aty party that has taken tite (o by Property, whether or nol that party hay
sasumed Bomowar's obliparions uhdér the Note and/or this Security latturment.

TRANSFER OF REGHTS IN THE PROPERYY

Tuis Securily Instrumen secures 1o Lender: (f) the repayrment of the Loan. and &)l rencwaly, exensions wid modificalions of the
MNote: and () che performanc: of Bormower’'s covenams aod agrevmenis unde? this Socuriry Innrument snd e Mo Por this
Puiposts Birrowtr doee Burchy morigage, graat and coavey w MERS (solely as nominee for Lender shad Loender's succestns
and amiges) and 1o Whe succtssors akd dssignt of MERS, with power of sale, dw following described propeny loceled in the
Comny of DAKOTA ' 3
{Type of Recording Jurimfistion] [Numer of Revording Jurksdiction)

SEE ATTACHED EXHIBT "A" FOR FULL LEGAL DESCRIPTION..,

Which currencly i twe sdeopt of _ 13354 FLORJST CIRCLE
| Street)
AFPLE VMJ:IE]Y . Minnesora 15124 ("Property Addreis"):
iy} JZip Cexl ! : E
tP ] Bwriungr lniunly &_.
MINNESOTA-Gingls Famly--Famaly Mae/Freddie M UNIFORM INSTRUMENT Form 3004 1AL (page 20 1] poges)
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BY" SIGMING BELOW, Borvower sceepis and aprees 10 the lenw and covenants coniained Tn bl Securily Insrmed and
in smy Rider wrecuwss by Borrower and reenrded with i

Wilherses:

A M _ (Seal)
CARIL R BCHULTZ ey
- 1 Sunl)
PAMELA L SCHULTZ R ) T
(Seal) (Scal)
- ' P

STATE DF MINNESOTA 1

COUNTY OF HENNEPIN )
This Insirumen) was sckbowledged beforr me on

by CARL R SCHULTZ wad PAMELA ). SCHULTZ. I‘IU$BAND ‘
{Scal)

M T WARDA e
il 772 @Wmm oy

My bl €0 Iri Jie J0 B
This instrument way prrp
ut on behalf of Bylend Mongege Campany, ko Ohic Cerpormion, 14538 Novth Huyden Rosd #100, Sconsddle, Arizona B3260

After Recording Roium To:
Ryland Mongage Company, an Ohio Corporation

14538 Nordr Hayden Road 2100
Sconsdale, Arizona HY235

MINNESOTA-Singlc Farity--#annie MawFredde Mes UNIFORM INSTRUMENT Form M348 1L paye 77 of 1! pagest
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EXIIRIT “A"

Uokt No. 276, Orchard Poluts Condominlum, CIC No. 311, s¢cordiug 10 the
recorded plat thereof, Dakoin Covnly. Minnesots.

Together with the benefits contained ia Declarstion Docoment No. 1737661, dated
August 2, 2000, flled Decernber 13, 2000,

e a1 = i



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Carl R. Schultz
SSN XXX-XX-7282
Pamela L. Schultz
SSN XXX-XX-4675
CASE NO. 03-37947 GFK
Debtor.

MEMORANDUM IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

ARGUMENT
I CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC STAY
PURSUANT TO 11 U.S.C. § 362(d)(1) WHERE THE INTEREST OF THIS SECURED CREDITOR IS
NOT ADEQUATELY PROTECTED.

Pursuant to 11 U.S.C. § 362(g) the burden is on Debtor to prove absence of cause and/or adeguate
protection. Secured Creditor's interest in the property is not adequately protected where:

1 As of September 20, 2004, Debtor is delinquent for post-petition monthly payments as
required for the months of July, 2004 through September, 2004, in the amount of $1,566.36 each; accruing
late charges of $212.88 and attorneys fees and costs of $675.00.

2. Debtor has failed to make any offer of adequate protection.

Furthermore, Debtor has failed to meet its contractual obligations to make payments as they become
due after the filing of the bankruptcy petition, which failure constitutes "cause" entitling the Secured Creditor
to rdief from the automatic stay under 11 U.S.C. 8 362(d)(1). A continued failure by Debtor to maintain
regular payments to Secured Creditor is sufficient cause to entitle Secured Creditor to relief from the

automatic stay. See In re Taylor, 151 B.R. 646 (E.D.N.Y., 1993) and In re Davis, 64 B.R. 358 (Bkrtcy.

S.D.N.Y., 1986).



1. THE AUTOMATIC STAY SHOULD BE MODIFIED PURSUANT TO 11 U.S.C. § 362(d)(2)
WHERE (1) DEBTOR DOES NOT HAVE ANY EQUITY IN THE PROPERTY, AND (2) THE
PROPERTY ISNOT NECESSARY TO AN EFFECTIVE REORGANIZATION.

The first requirement under § 362(d)(2) is met where the total of al the encumbrances against the
property is in excess of the value of the property. The value of the property as scheduled by Debtor is
$240,000.00 subject to Secured Creditor's mortgage in excess of $220,543.88.

Considering selling costs of 10%, Debtor has no real equity in the property. The burden is on Debtor
to establish that this property is necessary to an effective reorganization.

CONCLUSION

Secured Creditor is entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(1) for
cause, and where its interest in the secured property is not adequately protected. Secured Creditor is also
entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(2) where Debtor has no equity in
the property, and where the property is not necessary to an effective reorganization.

Secured Creditor respectfully requests an order of this Court modifying the automatic stay consistent

with the attached proposed Order.

Dated this_20th  day of _September , 2004.

WILFORD & GESKE

By _ /e/ James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currell Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

IN RE:

Carl R, Schultz

Pamela L. Schultz AFFIDAVIT OF PETITIQNER
Debtors

Chapter 13, Case No. 03-37947

STATE OF GEORGIA

COUNTY OF FULTON

Todd Phillips, being first duly sworn, deposes and states he
ig authorized repregentative of Movant and has direct real-time
access to the computer recorde of Movant which are maintained in
the ordinary course of business and that he has read the annexed
Notice of Hearing and Motion for Relief From Automatic Stay, and

that it is true of his knowledge to the best of hisi%fizgigiizr.

Subscribed and sworn to before me this
14th day of September, 2004.

Y &Z%

Notary B llc



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Carl R. Schultz
SSN XXX-XX-7282
Pamela L. Schultz
SSN XXX-XX-4675
CASE NO. 03-37947 GFK

Debtor. UNSWORN DECLARATION
FOR PROOF OF SERVICE

Joanna Cheyka, employed by Wilford & Geske, attorneys licensed to practice law in this Court, with
office address at 7650 Currell Blvd., Ste 300, Woodbury, Minnesota, declares that on September 20, 2004,
| served the annexed Notice of Hearing and Motion for Reief from Stay, Memorandum in Support of Motion
for Relief, Affidavit of Todd Phillips, and proposed Order to each person referenced below, a copy thereof
by enclosing the same in an envelope with first class mail postage prepaid and depositing the same in the post
office at Woodbury, Minnesota addressed to each of them as follows:

Carl R. Schultz Jasmine Z. Keller
Pamela L. Schultz 12 S6" St Ste 310
15254 Horist Cir Minneapolis, MN 55402
Apple Vdley, MN 55124

U.S. Trustee
Richard J. Pearson 1015 U.S. Courthouse
PO Box 120088 300 South 4" Street
New Brighton, MN 55112 Minneapolis, MN 55415

Countrywide Home Loans, Inc.
c/o McCadlla, Raymer et a
Bankruptcy Department

1544 Old Alabama Road
Roswell, GA 30076

And | declare, under penalty of perjury, that the foregoing is true and correct.

Dated this_20th day of _ September , 2004.

/el Joanna Cheyka
Joanna Cheyka




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Carl R. Schultz
SSN XXX-XX-7282
Pamela L. Schultz
SSN XXX-XX-4675
CASE NO. 03-37947 GFK

Debtor. ORDER

The above entitted matter came on for hearing upon motion of Countrywide Home Loans, Inc.
(hereinafter "Secured Creditor"), pursuant to 11 U.S.C. § 362 on October 4, 2004, at U.S. Courthouse, 316
North Robert Street, St. Paul, Minnesota. Appearances were as noted in the record. The Chapter 13
Trustee filed her Report of Standing Trustee in response to this motion. Based upon the evidence adduced
at said hearing, the arguments of counsel, and the Court being fully advised of the premises,

IT IS HEREBY ORDERED that Secured Creditor, its assignees and/or successors in interest, is granted
relief from the stay of actions imposed by 11 U.S.C. § 362 with regard to that certain mortgage deed dated
September 16, 2002, executed by Carl R. Schultz and Pamela L. Schultz, husband and wife, recorded on
February 20, 2003, as Document No. 2002737 covering real estate located in Dakota County, Minnesota,
legally described as follows, to-wit:

Unit No. 276, Orchard Pointe Condominium, CIC No. 311, according to the recorded plat thereof,

Dakota County, Minnesota. Together with the benefits contained in Declaration Document No.

1737661, dated August 2, 2000, filed December 13, 2000
and may pursue its remedies under state law in connection with the subject note and mortgage deed.
Notwithstanding Federal Rule of Bankruptcy Procedure

4001(a)(3), this Order is effective immediately.

Dated:

Judge of Bankruptcy Court





