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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Chapter 13 Case:
Case Number BKY 03-36660-DDO
John Orth
Amy Orth,
Debtor(s)
NOTICE OF HEARING AND MOTION
FOR RELIEF FROM STAY
To: The Debtor and other entities spceccified in Local Rule S013-
3{a).
1. Ameriquest Mortgage Company moves the Court for relief

requested below and glves Neotics of Headring.

2. The Court will hold a Hearing con this motien at %:30 a.m., on
September 27, 2001, in Courtroom No. 228A, at the United Statesg
Courthouse, at 316 North Robert Street, in St. Paul Minnesota.

3. Any response to this moticn must be filed and delivered not
later than September 22, 2004, which i1s three days before the time
set for the hearing(excluding Saturdays, Sundays, and holidays), or
filed and served by mail not later than September 16, 2004, whicn
is sgeven days before the time set tor the hearinglexcluding
Saturdavs, Sundays and holidays). UNLESS A RESPONSE OPPOSING THE
MOTION IS8 TIMELY FILED, THE CCURT MAY GRANT THE MOTION WITHOUT A
HEARING.

4. This court has jurisdiction over this moticn pursuant to 28
U.8.C. §§157 and 1334, Bankruptcy Rule 5005 and Local Rule 1070-1.
This proceeding is a core procesding. The petition commencing this
Chapter 13 case was filed on September 30, 2003. The case 1s now
pending in this court.

5. This Motion arises under 11 U.S.C. §362 and Bankruptcy Rule
4001. This motion is filed under Bankruptcy Rule 9014 and Local
Rules $013-1 - 9ULv-1{d). Movant Requests Relief with respect to

exempt property of the debtor subject to a lien.

G. Onn October 20, 2000, John Orth and Amy L. Orth madec, executed
and delivered to Ameriquest Mortgage Company their Note
(hereinafter referred to as the "Note"), in the original principal

amount of $116,000.00 bearing interest from the date thereof at the
rate of ©.900% per &annum until paid, payable in monthly
installments of $1,009.42 commencing on December 1, 2000 and on the
first day of esach and every calendar month thereafter until the
principal and interest were fully paid. A copy of the Note 1is



attached hereto as Exhibit "A" and made a part therecf by
reference.

7. On October 20, 2000, to secure the payment of the Note, John
Orth and Amy L. Orth executed and delivered to Ameriquest Mortgage
Company their Mortgage (hereinatfter referred to as the "Mortgage"),
mortgaging and conveying certain real estate in Washington County,
Minnesota, legally described as fcllows:

Lot 1, and the North 25 Feet of Lot 2, and vacated alley
adjacent to, Block 21, Division No. 2 of SL. Paul Park

which property has an address of: 1101 2nd Street, St. Paul Park,
MN 55071. The mortgage was filed for record in the office of the
Recorder, County of Washington, on December 21, 2000, as Document
No.3135115, and was subsequently assigned to Movant by assignment
of mortgage. A copy of the mortgage ig attached hereto as Exhibit
"B" and made a part herecf by reference.

8. The debtors have filed a modified plan dated Octcber 15, 2003,
which was confirmed by subsequent Court Order. The plan provided,

among other things that:

s, Houme Mortgages In Default [§1322(b} (5)] - The trustee
will cure defaults on claims secured only by a security
interest in zreal property that 1s the debtor’s principal
regidence ag follows. The debtor will maintain the regnular
payments which come due after that date the petition was
filed. The creditors will retain their liens. The amounts of
default are estimates only. The trustee will pay the actual
amounts of default.

g, Notwithstanding the foregoing provisions of said plan, the
debtors have not maintained current payments with respect to said
note and mortgage, while this case is pending.

10. Debtors are in arrearage for monthly payments as shown bclow.
The last payment received from Debtors was applied to the May, 2004
post-petition payment asg that was the next payment due. Post -

petition arrearage include the following:

3 payments @ $1,205.76 $§3,617.28
3 late charges @ $60.57 181.71
Property Inspections 90.00
Accrued Late Charges 423.99
Suspense Balance -883.53
Artorneys Fees & Costs 700.00
TOTAL POST-PETITION 54,129.45%

Through Debtora’ failurc to make current post-petition payments,
amounts currently due and owing include the following:

Principal $113,589.41
Interest 6,350.75
Escrow Shortage 840 .84
Accumulated late fees 1,019.19
Non Escrow Advances 2,071.50
Property inspections 9¢.00

Suspense Balance -883.53



Attorneys Fees & Costs 2,.,571.00
TOTAL $125,659.16

11. Nebtars have claimed =said mortgaged property aa exempt
pursuant to 11 USC 522 (d) (1).

12. By reason of the foregoing, good cause exists to lift the
automatic stay imposed by 11 USC section 362 to allow Movant to
pursue its remedies under Statc Law.

14, 1his is an attempt tc collect a debt and any iluflormalion
obtained will be used for that purpose. This notice is required by
the provisions of the Falr Debt Collection Practices Act and does
not imply that wc arc attempting to collect money from anyone who
hag discharged the debt under the Bankruptcy Laws of the United

States.
Wherefore, Ameriquest Mortgage Company moves the court:

1. For an Order granting creditor relief from the automatic stay
of 11 USC section 362.

2. For such other and fuyrther relief as the Court finds just and
proper.

Dated: X Aq )

Signed: /e/ Nancy A. Nordmever

SHAPIEGO & NORDMEYER, L.L.P.
Nancy A. Nordmeyer-1213%6
Lawrence P. Zlielke-152559
Attorney for movant

7300 Metro Boulevard #3%0
Edina, MN 554395-2206

{952) B31-4060



YERIFICATION

I, J\(’%?Q L{n @'\Jblg‘) , the &5 COQ(\%CL\D\" of

amerigquest rtgage Company . the movant nzmed in the foregoing

notice of hearing and motion, declare undeYy penalty of perjury that

the foregoing is Lrue ard correct according O the best of oy
knowledge. information and pelief

pxecuted on: T "ZfS ~OH signed:

AMERIOUEST MORTGAGE C
5p5 City parkway Weatl

guite 199
orangs< . A 92868
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ADJUSTABLE RATE NOTE
{LIBOR Index - Rate Caps)

THIS NOTE CONTAING PROVISIONS ALLOWING FOR CHANGES IN MY INTERESY RATE AND MY MONTHLY

PAYMENT, THIS NOTE LIMITS THE AMOUNT MY INTEREST RATE CAN CHANGE AT ANY ONE TIME AND THE
MAXIMUM RATE } NUST PAY. THIS LOAN HAS A PREFAYMENT PENALTY PROVISION.

N

#

1.

October 20, 2000 ORANGE CA
i) [enyl - [Staie)
1101 ZND STRERT %Eal-ﬁsav ERTEY THIS
: MN
ST. PAUL PAKK, 55071 : oF CORRECT
{Properly Addras] BY.
AMERICUEST MORTGRAGE COMPELY
BORROWER'S PROMISE TO PAY '
In rtuen for 2 lon that | hgve regedvad, | promise ‘o pey U.5. § 116,000.00 {his ameut Is

celled principal), plus Iderest, to the order of the Lander. The Lender i AMERIQUEST MORTGAGE COMPANY

| understand that the Lenisr may trangfar thia Note. The Lander or amyene wha tekee this Note by trangfer and who 1s entitled to
recoivo payments undar thle Note i called the Nots Holdar®

INTEREST
MWNWmMMWBWMMdemm 1 witi pay Interest at a yeardy rata of
2900 % This interast rete | will pay may chengs In accordante with Sectlon 4 of ihis Note.

Wawmmwmwnzmw4ofmmlsthamhlwllpayboﬂnbehmando&orwdahwl
dexcabed I Secten 7{D) of this Note,

PAYMENTS

(A} Time end Fince of Poymenis
1 will pay pencinad end interast by making paytients every manth.
1wttt maka my monthly peyments on the first dary of sach menlh beglnning 6 Decembey 1, 00D .
lwmmmmmmmmlmﬁdddhmwwwmwmmwm
bmwﬂntlmmmﬂlmHymwwwhappkﬁhhwbﬁmpmdpdﬁ.m November

1, 203§ .1 571 owe emounis under Bis Note, | wlll pey thoso smoumks In full on tat date, which is calksd the
“Matwlty Cats”
[ will make my peymants at 508 SOUTH MAIN STREET, STE. 6000

ORANGE, CA 92868
or at g different piace ¥ required by the Nole Halder.

(B} Amount of My inisal Monthly Paymenta
Each of my lnlal montily payments will ba In the amount of U.5. $ 1,009.42 . This amount may
change.

{G} Mowthdy Payment Changes :
a-arqeahmmmvamwmmmmuhmmdpﬂnmdwmmdlnmahaeramutamat!mualnam
mmmwmwmlmmmdthsmwumvtafmymnmhpaymwmwr&num
Sectinn 4 of this Nota.

INTEREST RATE AND MONTHLY PAYMENT CHANGES

(A} Crange Dates
The ntorast rsis | wil pay mey change on tha fratday of  November 1, 20 , ond on thet dey
mmmmm.EuhddamuﬁehmhwmmuwdnnuaummrmmeM’

(8) The lndex
B@mmhmmuw,wmmwunannnnmm The “Index” is Tw averege Uf nteviank
muhmu&mw«mﬁmwmmwmmmwmammmWeasusat
.mnd.mmm1mwmmndmm45dayab=hmmmmqDatahmkdw'cmrnm.'
It at sy point In Sme the Index ks @0 meumwwmammmnumw1
comparabic information. Tho Nets Holder will give me nolice of this chica.

() Calculstion of Changes
Bofore such Chengs Baks, ho Mote Hrider will calaulals my naw interset rate by adding  Six ad Cue Half
parcaniago pointis) { .500 %) 10 the Curant Index. The Nota Holéet Wik then reund the rewuit of
this addRion i the nograst one-alght of one percent (0.125%). smmummmmswm«n)ww.mmunm
amawtt wil be my now (nterest rete untl! the next Change Date. Tha Nota Holder wiil thea detacmine the amount of the
monibly payment thet would be suffkiont to mﬂvhmdpdndpdﬁlwmdﬂdbmnﬂwchamnbnbhﬁdm
e Mabufty Dete 8% ny new intereat rats i substantly SQUM GEYTNKS. The reault of thia caiculation will bo the now amount
of my monihly peymant.

1of2 m
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MPANY
PM,O, BORI%(U]BI 15107I MORTGAGE CO M ORT G A GE
SANTA ANA, CA 92711

Loaa No. 18523118-5578

THIS MORTGAGH ("Security Tnstrument*) is given on October 20, 2000
The mongagoris  JOHN ORTH and AMY L. ORTH, HUSBAND AND WIFE

("Borrower"). This Security Instrument is givea o AMERIQUEST MORTGAGE COMPANY

which is orgamized and existing under the laws of the State of Delaware . and whose
address 1s 1100 TOWN & COUNTRY RD ., STE. 200
ORANGE, CA 52868 (*Leudex™). Borrower owes Lender the prineipal siwn. of

One Hundred Sixtesn Thoustnd and no/100

Dollars (U.5. § 116,000.G0 ).

This debt is cvidenced by Borrower's pote dated the Game date as this Security Instrument ("Note"), which

pmvidafnrmnmhlypaymmts,wimthcfuﬂdebt.ifnotpaidmﬂier,duemdpayubkon
MWovember 1 , 2030 _ and for interest 3t the yearly gatc of 9,500

percent. This Secarity Instrument secares 1o Lender: (2) the repayment of

the debt evidenced by the Note, with interest, and all regewals, extegsions and modifications of the Note; (b) the

payurut of all other sumns, with intercst, advanced undsy paagxsph 7 to protect the security of this Secority

MNNESOTA-Single Famiy-FNMA/FHLMC URIFORM INSTRUMENT

Form 3024 990

@‘-eumm trrom o L anang
PagalelB Tnilleie: l glz

VMP MORTGAGE FORME - (BOG1§21-7291 m

AN-IMN ROV 479)




UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case No. 03-36660-DD0
Chapter 13
John Orth
Amy Ortch,
DebtLor (s)

MEMORANDUM OF LAW

Ameriguest Mortgage - Company ("Movant"), submits this
memorandum of law in support of its motion for relief from the stay
in the above-entitled matter.

FACTS

Movant holds a valid, duly perfected mortgage on real property
owned by the Debtors. On the date thig case was filed, the
Debhtor (g) were delinguent in respect of payments duc under the note
and mortgage. Since this case was filed, Debtor(s) are in arrears
in the total amount of $4,129.45.

ARGUMENT

1. Under Secticn 362.(d) (1) of the Bankruptcy Code, relief Irom
Lhe automatic stay shall be granted upon request of a creditor "fov
cauge, including the lack of adeguate protection of an interest in
property of such creditor.” 11 U.8.C. Sec. 362 {d) (1). The
Debtaor(ga) in this case have failed to make the payments reguired by
the note and mortgage for a period of more than twe months.
Debtor(s) have not otherwise provided Movant with adequate

protection of its interest in the property. Such circumstances
constitute cause, within the meaning of Section 362 (d} (1},
justifying relief from tae stay. In Re Video East, Inc., 41 B. R.

176 {(Bkrtcy. E. D. Pa. 19%84); In Re Frascatore, 33 B. R. &87
{(Bkrtcy. L. D. Pa. 1983).

2. Pursuant to Section 362 (d) (2) of the Bankruptcy Code, relief
from the stay ie also appropriate where Debtor{s) have no eguity in
the subject property and the property 1s not necessary Lo an
effective reorganization. 11 U.S.C. Sec. 362 (d) (2). 3Sege, I Re
Gellert, 55B.R. 970 (Bkrtey. L. N. H. 1983). In the present case
the balance due Movant on the note and mortgage is 5125,6592.16

Accordingly, Movant is entitled to an order terminating the
stay and authorizing 1t to foreclose itg mortgage cn the property.



Dated: %\ gl 'C\J_

Fespectfully submitlLed,
SHAPIRO & NORDMEYER, L.L.P.

Bv:/e/ Nancy A. Nerdmever
Nancy A. Nordmeyer-121356
Lawrence P. Zielke-152559
Attorney for Mowvant

7300 Melro Boulevard #3950
Edina, MN 55439-2306
{952) 831-4060




0%-26660-DDO

SWORN CRRTIFICATE OF SERVICE

STATE OF MINNESOTA )
} 88
COUNTY OF HENNEPIN )

I, Stephanie Pilegaard says that on August 27, 2004, I mailed copies of the
annexed Memorandum of Law, Proposed Order for Relief from Stay, Notice of
Hearing and Motion for Relief from Stay and Certificate of Service on the
following interested parties at their last known address, by mailing to them,
via first class mail, a copy theresf, enclosed in an envelope, postage
prepaid and by depositing the same in the post office at Edina, Minnescta.

John Grth
1101 2nd Street
St. Paul Park, MN 55071

Amy Orth
1101 2nd Street
St . Paul Park, MN 55071

Curtis Walker, Esg.
4356 Nicollet Avenue South
Minneapocolis, MN 55408

Jasmine 2. Keller, Trustee
12 South 6th StreeL, #310
Minneapolis, MN 55402

J.8. Trugtee

1015 U.8. Courthouse
300 South 4th st.
Minneapolis, MN 55415

Citifinancial
PO Rox 142199
Irving, TX 75%01-2139

VU

Steghanie Pilegaard

Subscribed and sworn to before me August 27, 2004.

‘ 7 y .
e A AL
et Lt

LORI L. WIRTH

NOTARY PUBLIC-MINNESOTA

MY COMMISSION EXPIRES 1-31-2005
[ |

NOT ary

e




03-26354

0018523118
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
In Re:
Case Number BKY 03-326660-DDO

John Orth

Amy Orth,

Debtor (8}

ORDER_FOR RELIEF FROM STAY

The above-entitled matter came for hearing on September 27,
2004

THIS CAUSE coming to be heard on the Motion cof Ameriguest
Mortgage Company, a creditor in the proceeding, the Court having
jurisdiction, due notice having been given, and the Court having
been adviged in the premises;

IT IS HEREBY ORDEREL,

That the automatic stay heretofore entered in this case is
medificd to the extent neceessary to allow RAmeriquest Mortgage
Company, its successors and/or assignsg, to foreclose, in accordance
with State Law, Lhe mortcage on the real property commenly known
as:

Lot 1, and the North 25 FeelL of Lot 2, and vacated alley
adjacent to, Block 91, Division No. 2 of 8St. Paul Park

NQTWITHSTANDING Federal Rule of Bankruptcy Frocedure 4001
(a) (3), this order is effective immediately.

Dated:

BY THE COURT:

Judge of Bankruptcy Court



