UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

InRe:
CHAPTER 13 CASE

David M. Zachary & Susan M. Zachary
SSN XXX-XX-9614, &XXX-XX-2575
CASE NO. 03-36473 DDO

Debtor.

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY

TO: Debtor and other entities specified in Local Rule 90 13-3(a).

1. First Farmers and Merchants National Bank (hereinafter “Secured Creditor”), by its
undersigned attorney moves the Court for the relief requested below and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion on August 18, 2004, at 9:30 a.m., or as soon
thereafter as counsel can be heard, before the Honorable Dennis D. O’Brien in Courtroom 228A of the above
entitled Court located at U.S. Courthouse, 316 North Robert Street, St. Paul, Minnesota.

3. Any response to this motion must be filed and delivered not later than August 13, 2004, which
is three days before the time set for the hearing (excluding Saturdays, Sundays and holidays), or served and
filed by mail not later than August 9, 2004, which is seven days before the time set for the hearing (excluding
Saturdays, Sundays and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY FILED,
THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4. This Court has jurisdiction over this motion pursuant to 28 U.S.C. § 157 and 1334, Federal
Rule of Bankruptcy Procedure 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The petition
commencing this case was filed on September 22, 2003. The case is now pending in this Court.

3. This motion arises under 11 U.S.C. § 362 and Federal Rule of Bankruptcy Procedure 4001.
This motion is filed under Federal Rule of Bankruptcy Procedure 9014 and Local Rules 9013-1 .9019-1.

Movant requests relief from the automatic stay with respect to property subject to a lien. Movant requests said




relief be effective immediately notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3).

6. Debtor is indebted to Secured Creditor in the original principal amount of $41,019.00 as
evidenced by that Promissory Note dated September 27, 2000, a copy of which is attached hereto as Exhibit
“A”, together with interest thereon.

7. Debtor's indebtedness is secured by a mortgage on real estate in which Debtor has an interest
as evidenced by that certain mortgage deed dated September 27, 2000, executed by Daniel M. Zachary and
Susan M. Zachary, recorded on October 10, 2000, as Document No. 445263, a copy of which is attached
hereto as Exhibit “B”, which mortgage has been assigned to the Secured Creditor by recorded document
number 480940, attached as “Exhibit C”. The property is located in Goodhue County, Minnesota and is
legally described as follows to-wit:

Lot 3, Block 3, Pine Tree Ridge, Goodhue County, Minnesota

Secured Creditor is now the holder of said mortgage and is entitled to enforce the terms thereof.

8. At all times material, Debtor was in default of the payments and performance of obligations
to Secured Creditor.

Pursuant to 11 U.S.C. § 362(g) the burden is on Debtor to prove absence of cause and/or
adequate proteqtionl This secured creditor's interest in the property is not adequately protected where, as of
July 15, 2004, Debtor is delinquent in the making of post-petition monthly payments as required for the months
of January, 2004 through July 15, 2004, inclusive, in the amount of $569.70 each , plus a partial payment of
$314.40; accruing late charges of $256.37, for a total arrearage of $4558.68. Debtor has failed to make any
offer of adequate protection.

10. Debtor has no equity in the property and the property is not necessary to an effective
reorganization. The value of the property as scheduled by Debtor is $175,000 subject to two (2) Secured
Creditors mortgages in excess of $129,730.00.

Considering selling costs of 10%, Debtor has no real equity in the property. The burden is on Debtor




to establish that this property is necessary to an effective reorganization.

11. Secured Creditor desires to protect its interest in the aforementioned property and requests

the Court to vacate the stay of actions and allow foreclosure pursuant to Minnesota law.

12. Secured Creditor has incurred and will incur legal fees and costs to protect and enforce its

rights in the subject property.

WHEREFORE, Secured Creditor, by its undersigned attorney, moves the Court for an order for
judgment that the automatic stay provided by 11 U.S.C. § 362(a) be modified so to permit the movant to

commence mortgage foreclosure proceedings under Minnesota law and for such other relief as may be just

and equitable.

Dated this 26th day of July, 2004.

Gtart E. Gale (#33054)
Attorney for Security Creditor
9301 Bryant Avenue South, #101

Bloomington, Minnesota 55420
952-888-5920

THIS COMMUNICATION IS FROM A DEBT COLLECTOR ATTEMPTING TO

COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.




OMISSORY NOTE

Referances in the shaded area are for Lander's use only and do not it the applioabiiy

Borrower: DANIEL MZACHARY (SSN: 431-41-0614) Lender: Marquette Bank, NA.
SUSAN M ZACHARY (S8N: 473-92-2575) Cannon Falls Office
104 EVERGREEN DRIVE E . _ 123 South Fourth Strest
CANNON FALLS, NN 55000 Cannon Fails, MN 85000
Principal Amount: $41,019.00 Interest Rate: 11.100% Date of Note: September 27, 2000

PROMISE TO PAY. lmbmbmmM(Mum.hmm-dhwmdmm
prhdpumnummwmawwm««mmwmmnmmuﬂ.tmnmnmeu
unpaid principal balance from October 2, 2000, until peld In full.

PAYMENT. | will pay this loan in 120 payments of $560.70 sach payment mmmmhmmu.mmum

PREPAYMENT. lmpymmmawapalmdumnmmmuu ¥ | do make any payments before they are due, |

ummmmmwmnmmlamqmbmwmmmmummm

m.mﬂmnmmmwmmmmmmm

LATE CHARGE. X a payment is 10 days or move late, | Wil be chasged S.00U% of the unpski p of

DEFAULT. | witl be in default ¥ any of the following happens: (a) | fall 10 make any payment when dus. {b) } bresk any promise | have made to
cbiigation, covenant, In this

COLLATERAL. mmumwnmwwﬂ.mbmmmmmadhmm.ma
Mdnmwwm-dm“wmmum-mdmm

NOVICE OF FINAL AGREEMENT. BY SIGNING THIS EACH PARTY REPRESENTS AND AGREES THAT: (A) THE WRITTEN LOAN
AGREEMENT THE PARTIEB, (B) THERE ARE NO i J

THE PARTIES, AND (C) THE WRITTEN LOAN AGREEMENT MAY NOT BE EVIDENCE OF PRIOR, CONTEMPORANEOUS

OR SUBSEQUENT OR UNDERST. OF THE PARTIES.

RETRY FOR AUTOMATIC PAYMENTS. However, in the event sufficient funds for the monthly sre not aveliabie in the Acoount on the Due

Date, Landor may, at ks option, meke the automatic from the Account anytime sulficient axist In the Acoount up %0 the 10th day past

o this Nots,

any change In he tenms of this Note, and uniesa agreed 10 writing, no party who signs this Nots, whethar as a borrower, &

Guaranior of a8 30me other typs of signes, shall be relessed . AR of this Note agree that Lender may renew of extend
(ropaatodly and for any length of tima) this lnen, or ralesse any party or , fad 10 realize upon or parfect Lander's seourlty
intorest in the coliateral, umdhmummwmm N N CONSENK Of Or TIGE @ wyone other than the
party wih whom the miodificalion ls made. mmmmm-mum that the words °F", "me”, and “my” mean
each and all of the persons signing below. Y
SECTION DISCLOSURE. mmhmmmaﬂ—.mqmmmtm. :
PRIOR TO SIGNING THIS NOTE, I, AND EACH OF US, READ AND R ¥ THE PROVISIONS OF TISS:NOTE. |, AND EACH OF US,

COPY OF THE NOTR. -

AGREE TO THE TERMS OF THE NOTE AND ACKNOWLEDGE RECEWPT

"EXHIBIT A"
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MORTGAGE

WHEN RECORDED MAIL TO:

Marquelts Bank, N.A.
Southpoint Loan Services
PO Box 1000, Sulte 58
Minneapolis, MN 55480-1000

, - \
NOTWITHSTANDING ANYTHING TO THE CONT m—m‘ﬂiE
MAXIMUM INDEBTEDNESS SECURED BY THIS MORTGAGE IS $41,019.00.

THIS MORTGAGE IS DATED SEPTEMBER 27, 2000, between DANIELHZACHARYMSUSANIZACHARY
HUSBAND AND WIFE, whose address Is 104 EVERGREEN DRIVE E, CANNON FALLS, MN 55008 (referred to
below as “Grantor”); and Marqustie Bank, N.A., whose address Is 123 South Fourth Street, Cannon Falls, .

MN m(mtobmu'undor‘).

LO‘I’ 3, BLOCK 3, PINE TREE RIDGE REPLAT
moMMMIHMbwmnlwmu1MEVEﬁGREENDNVEE.CANNONFMMN
§5009. The Real Property tax identification number s 52 400

Mortgage

amounts in lawid money of the Uniied States of America.
.B:ﬁmm The words “Existing- indebtedness® mean the indabiedness described below In the Existing indebladness section of
Grantor. The word *Grantor means DANSEL M ZACHARY and SUSAN M ZACHARY. The Granior la the morigagor inder this Morigege.
Guasrantor, mmemmmmm'mudmmmummm
parties in connection with the indebledness.
Improvements. The word “improvements” means and includes without limitasion all exdsting. and mmmm
mmm«-nmmmmmm other consiruction on the FHeal Property.
indebtadness. mMWmawmmmmnmmmmw
by Lander o discharge obligaions of Grantor or expenses incurred by Lender © enjoros cbligations of Mmtﬁm
mmm—:mmwawmum
Lendar, MMWMMMMD-MI“W mmhumuﬂ-um
Morigags. The word “Morigage® means this Morigage between Qrantor and Lender, and includss without inilalion all assignments and
security interest provisions relaling 1o the Personal Property and Rents.
mn.n-wuuwurm-mtupmmnmunounaqmnnmaud&ummwznzwmhlmmuﬂmmlpdmﬂnl
amoumof“tms.oommuuummau“d.m , modificetions of, refinancings of,
consalidations of, and subsiitutions for the promissory nole Or agreement. mmmawmnmmm

Personal Property. The words "Personal Proparty” mean ummmmmammmum
owned by Grantor, and now or hereafier atiached or affbesd to the Real Properly; togsther with all accessions, paris,. and addiions to, all
replacements of, and ail subsiusions for, any of such mwmummmmum
procesds and refunds of premiums) from any sale or other the Property. ;
MMMMMMNMM“MMM .

Real Property. The words "Real Property” mean the property, mmmmmmnmdwm
Related Documents. The words “Raiated Documents® mean and inciude without imiialion all promiseory noles, oretfit agreements, loan
agreements, environmenial agresments, guaraniies, seourlly agreamaenis, morigages, deeds of rust, and all olher instruments, agresmants
and documents, whether now or hersafier exisling, exacuisd in connealion with the indebledness.

mmmmmummmmummmm PAYMENT OF THE
AND (2) PERFORMANCE OF ALL OBLIGATIONS OF GRANTOR UNDER THIS MORTGAGE. THIS MORTGAGE IS GIVEN
ON THE FOLLOWING TERMS:

-F
i

"EXHIBIT B"
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PAYMENT AND PERFORMANCE. mumm&d'hﬁbmmmmmwammwu
m-mmmwwmmudammmum : . .

Hazardous Substances. mmm'wm.'wm"mwm.'wwm:umdh

ﬂmumcummmuwmhmwammmwwmma

1960, as amended, 42 U.8.C. Section 9601, et seq. ccemm.nwmmwmmmmmnan.
7,nm-m7mmmmaus.c.sm1m,um.mnmmca-«vdmmnm

poliutants, contaminents, biphenyls, asbestos, urea petroleum and
mm,mwmum. mmm~wwmmmmmm
mmmmwawmwwm. Granior represents and warrants 1o Lender that: (s)
mmmdmm-anm.mmmmmmmmv , treatment, disposal
MqudeMwWmemW,Muth (b) Grantor has no
Md.umbmmmmmwnmwumwwwnm, M any
manulacture, . waste or unde,

L o
consent of Lender. namnndewfwa!ampabm!ammyp
. eiobsuct] imipiovérments with' s R b

Lender's Right to Enter. wmhwwmmmmummuww'ﬁmumu
Wammhwumwwdemmmmmmmdum.
mew mmmmmum,mmmm,mwmm
thmumdhl’m. mmwuuhmm-um-w.
ordinance, of wmmmwmmmw.uwncmmm .
mhmwnmnmnwunmumwmhhmnmw
mmmummm«;mmmmbm.hmumm

transfer
mwmmm.-umﬁwu'am. Hm.uwmmuwbywnmmu
memawmm
TAXES AND LIENS. mmmmnww“IhUmhM“nmnd’hw.

wmmunldbhl’mty.lm lm.aohrlmouldbomhdmmﬁdhm
, Of Grarvior will upon request Wmnwm.ummwwmemmw
umnmdmw

Maintenance of insurance. mmmmmmdmmmwmmm
m-mumunumwbvumdmmnwmmmmumnm
Mdmmm.mm-wm%mnm«m. Policies shall be written by such insurance
Whudhs@bmun-yummﬂywb A mumuwmdmmm
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cmwmmmm Dwmvnpododhwhbh Existing indebtedness deecribed below
e Pl o e L e S B b Y e
tnmoptmmdlrﬁlm blu compliance Morm o pr

W payment

also will secure payment of these amounts. The rights provided for in this shall be In
mmmuwmmdnm wmmgmw
Lender from any remedy that R otherwise would have

WARRANTY; DEFENSE OF TITLE. TMMWMDMGMMMIMdMW

the lawful claims of all persons. In the event any action or is thet Grantor's tiie or the interest of Lender
under this Morigage, Grantor shall defend the action at Grantor's expense, Grantor may be the nominal party in such proceeding, but
Lander shali'bs entiled W patticipats In the procoading and to be In the proceeding by ooungbi 'of Lander's awn ohoioe, and

ife nole evidencing such indebtedness, or should a default cocur under the inetrument seouring such indebledness and not be cured duting

wnpﬂhﬂompubdmmcl\oopﬁndw the Indebledness secured by this Mortgage shall become immediately due

and payable, and this Morigage shell be in default.

No Modtficstion. mmmmmwmwmnmdmm deed of trust, or other securlly agreement

which has priority over this Morigage by which that agreement is modified, amended, extended, or renewed without the prior writien consent

:unda Grantor shall nelther request nor accept any future advances under any such securlty agreement without the prior writisn consent
CONDEMNATION. The foliowing provisions relating to condemnation of the Property are a part of this Morigage.

Application of Net Procesds. if all or of the Properly is condemned mmmuwnmu
Whmumw%:"nmmmnwuymuumm the award ba applied to the
indehtednass or the repeir or reainration of the Proparly. The nat proceads of the award -shall mean
ngmmwummwummmmnm

n
uwpmnnmmbuwhnmwm | 6§ own cholce, and Grantor
will deliver or cause 10 be delivered o Lender such instruments as may be requested by It from time %o time to permit such pariicipation.
IMPOSITION OF TAXES, FEES AND CHARGES BY GOVERNMENTAL AUTHORITIES. The fallowing provisions relating o govemmental taxes,
feos and charges are a part of this Morigage:
Cusrent Taxse, Fess and Charges. Upon request by Lendar, Grantor shall axecute such documents in addiion fo this Morigage and take

all taxes, as desoribed below, togsther with all expenses incurrad In recording, perfecting or continuing this Morigage, including without
limitation all taxes, fees, dooumentary stamps, and other charges for recording or registering this Mortgage.

Taxes. The following shall conetiule taxes 10 which this section appiles: (ﬂnmumumdmuwduwm

dnmmwuw (b) a specific tax on Grantor which Grantor Mwwb
payments on the indebtedness secured by lypodm (c)aumﬂwamm the Lender or the
holder of the Note; and (d)lwbmmd«wpanm the indebtedness or on payments of principal and interest made by Grantor,
!vhn::‘!'l'uu. nwuommmmhmwbnmdmmumumn
a8 an Event of Default (as defined below), and Lender may exsrcise any or all of Its avallable remedies for an Event of Default as
provided below uniess Granior eliher (a) pays the tax before R becomes delinquent, or mmmu-mmmp'rm

and Liens section and deposits with Lander oash or a sufficient corporate surety bond or other security salisfactory to Lender.

::cummnmnmmmxm The following provisions relating to this Morigage ae & securily agresment are a pert of

Security Agresment. This instrument shall consiltute a security agresment 10 the exient any of the Properly constiutes fixtures or othar
personal property, and Lender shall have all of the rights of a secured party under the Unliorm Commeroial Code as amended from time

:




Further Assurances. Aunynm.mmmbmmmdm.emwmmmuw.uwmum
MWwamubmmNmem,mthmMMw
unmmwhmmmmnmmmw,wwumm.

mummmmw.ﬁmm.mm,mmd asINaNcoe,
or desirable in order to effectuata, complets, perfect,

and
or hereafter acquired by Grantor. Unless prohibited
memmmwuumwwm

|

|

FULL PERFORMANCE. If Grantor pays all the Indabtedness when due, and mwhmwwmm
this MOrQage, Lender sholl sxeculs and deliver to G a suftabl jaiaction of this Mortgage and suftahla statamants of fermination of any
mwmbmmmmhnmmmmmp«m Grantor will pay, i permitted by
wn.mmmm-mwwmmnm
DEFAULT. mdnmnnmduﬂmmmmmamrmuoﬁmmmm
Default on indebtedness. Fallure of Granior to make any payment when due on the indebtednees.
Detsult on Other Payments. mdewmnmmmwmmbmwwumaMumu
wmmmbmmuaummuwm
Compiliance Defsult. mdm»mmmmmmmummhum.u
Note o In any of the Related Doouments.
False Statements. wm.wm«wm«mbmwwmwundmmmmm.
hMamWwaathmmwumunh‘mnwum
Defective Collsteralizstion. mmuwdnnwwwbuhummmammaw
mmnm-mmmmm«mmwmmwwm'

surely bond for the claim satisiaciory 1o Lander. )
Breach of Other Agresment. mmzmmnmdwmwmmmwmnm.
remedied within any grace period provided mmmmwmmymam
umamnw.mmmam.
Existing Indabtadness. AMMWMmquMWMthmmW
m«mammaum»mwmmmww. N
Events Affecting Guarantor. MdNMMMmmbmedmdhwaw
. W“umm&«mamhwtawm.mwdhlm.
RIGHTS AND REMEDIES ON DEFAULT. Upmhmdwmdwwdmymm,m.nuubmmy
mmmamdhmmwm.thwwmwMWww

i

not
Other Remediies. W“m‘mmwmmhﬂmoﬂnNmaMdmmhmm

Sale of the Property. To the extent permitied by applicable law, Grantor hereby
In exercising s rights and remedies, Lender shall be free fo eel al
separate sales. Lender shall be entitied to bid st aiy public sale on all or any the Property
Notioe of Sale. wmwmwmanmmmdmmwunmmuaum
mmwm*umwmahnuuﬁmhnmm,mmummwm
days belore the tme of the sale or disposition.

- waiver

»
|
L
3




Statos mall first class, certified or registered mall, postage prepaid, direciad 1o the addresses shown near the beginning
party may change its addrees for notices under this Mortgage by giving formal written that
notice is 1o change the party's address. ANl copies of notices of

be sent 1o Lender's address, udmmnmmuum. For notice purposes, Grantor agrees %o keep Lender informed at alt

times of Grantor's curment
uscmamusmmns. mmmmm-mdmw
Amendments. This Morigage, with any Related Documents, constilutes the entire understanding and
the matters set forth in this Morigage. No alteration of or amendment o this Mortgage shall be effective uniess given in writing and signed by
the party or parties sought to be charged or bound by the alteration or amendment. .
Applicabls Law. This Mortgage has bsen delivered to Lender and acospled by Lender In the State of Minnesota. This Mortgage
shall be governed by and construed in accordance with the laws of the State of Minnesota.
Caption Headings. Caption headings In this Morigage are for convenionoe purposes only and are not 1o bo usod 1o intorpret or define the

ptovbhmdmmrw
Grantor's Copy of Documents. Lender agrees to provide Grantor with a conformed copy of both the Note and this Morigage at the time
they are exeouted or within a reasonable time after this Mortgage Is recorded.
Merger. Tm“bomnmdnm«mmﬁdbyﬂmewmumhhmnw
TUMe Nela by OF Tor The DeNefit Of LeNnder in any CApacKy, WRNOLR 1He WITRen consent of
Multiple Parties. Mmammmmmummm,wamnewnummm
every Grantor. This means that each of the persons signing below is responsibie for all obligations in this Morigage.
Severability. nnmdmmeMdMthMamnb person or
oum finding shall not render that provision invalid mum-bmyo'\.rpom-oroim Luo.my

mmmumuumuumnm enforceabiity or validity; however, ¥ the offending provision
cannot be 8o modified, kt shall be stricken and all other provislons of this Morigage In all other respacts shall remain vaild and enforceable.
Successors and Assigns. Subject to the limitations stated in this Morigage on transfer of Grantor's intorest, this Morigage shall be binding
mmhmbh“dhm their successors and assigns. if ownership of the Property becomes vested in a person other
than Grantor, Lender, without notice 10 Grantor, may deal with Grantor’s successors with reference 1o this Morigage and the indebtedness by
way of forbearance or extension without releasing Granior from the cbiigations of this Morigage or llability under the indebledness.

Time Is of the Essence. Time is of the eesence in the performance of this Morigage.

Waivers and Consents. mmmuwnmmwmmnm(amnwm)
unless sudh walver is in:writihg and signed by Lender. Noddwamhhlmhpuldmhm right shall wﬂl

FUR'H-BHMIPONDGFMT Upon default of any covenant or agresment by Grantor under the terms of the Note or this Morigage,
Lender prior 1o foreciosure shall mail notice 10 Grankor as provided herein the
required & oure such default; (c) a date, not less than thirty (30) days from the date the notice is malied 10 Grantor by which such default must be
cured; and (d) that fallure to cure such default on or belore the date specified In the nolice may result in acosieration of the sums secured by this
Mawwundnpmmm“mmmemudnmbmwmmmhmnm-mn

action 10 assert the non-axiatence of a default or any other defense of the Grantor to acoeleration and sele.

EACH GRANTOR ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS MORTGAGE, AND EACH GRANTOR AGREES TO IT8

GRANTOR:

DANEEL M
RARSEIR ey
" d

This Mortgage was drafted by:
MARQUETTE BANK,

1650 W §2ND STREET, SUITE 68
BLOOMINGTON, MN 85431
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DOC: 48294

BOODHUE COUNTY RECORDE
RED WING, umesomn.

W T

* Cannon Falls, _MN 55009

Client: Loan: 211800018781 ' ) (Space above this line for county recorder use only)
CORPORATION ASSIGNMENT OF MORTGAGE

For value received, Marquetté Bank, N.A., herein “Assignor’, whose address is 13510 Rogers Drive,
Rogers, Minnesota, 65347, the undersigngd hereby grants, assigns, and transfers to:

First Farmers & Merchants National Bank

123 South 4th Street -

herein “Assignee” it's successors and/or assigns, all its right, title, and all beneficial interest under that
certain MORTGAGE, herein “Security Instrument” executed by DANIEL M ZACHARY AND SUSAN M
ZACHARY HUSBAND AND WIFE, dated September 27, 2000, in the amount of $41,019.00 and given to
Marquette Bank, N.A. and recorded on October 10, 2000 as Document or Instrument Number 445263
and/or in Book-N/A, Page N/A, of Official Records in the County Recorder office of Goodhue County,
Minnesota, describing land therein as: T ' *

Property Address: 104 EVERGREENDRE
Cannon Falls, Minnesota 55009

Legal Description: SEE ATTACHED Marquette Bank N. A.
Signed this Monday, July 1, 2002. " Assignor
Name: Karla K. Me! , Title: Vice President -

"ALL PURPOSE NOTARY ACKNOWLEDGEMENT

STATE OF MINNESOTA }
}
COUNTY OF DAKOTA }

On this Monday, July 1, 2002 before me, Gayle M. Fleming, personally appeared Karla K. Menzel, Vice
President, personally known to me - OR - proved to me on the basis of satisfactory evidence to be the
person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signatures on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument. . ' '

— 112 ‘Soath Mxin St

This etomentwas drafied by andwhen | WITNESS my haind and official seal.
Recorded, Return to:-Ron-Seiler ' .
First Farmers & Merchants National Bank

Ie Smr M 56058 Tayle M. Fleming _Date Commission/Expires: 01/31/2005

L, GAVLEM FLEMNG
, Notary Pubsc-Minnesote
{3 WM Expwes Jon 31 2008 )

"EXHIBIT C"
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
David M. Zachary & Susan M. Zachary
SSN XXX-XX-9614, &XXX-XX-2575
CASE NO. 03-36473 DDO

Debtor.
MEMORANDUM IN SUPPORT OF
MOTION FOR RELIEF FROM STAY
ARGUMENT
I CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC STAY

PURSUANT TO 11 U.S.C. § 362(d)(1) WHERE THE INTEREST OF THIS SECURED CREDITOR IS
NOT ADEQUATELY PROTECTED.

Pursuant to 11 U.S.C. § 3 62(g) the burden is on Debtor to prove absence of cause and/or adequate
protection. Secured Creditor's interest in the property is not adequately protected where:

1. As of July 15, 2004, Debtor is delinquent in the making of post-petition monthly payments
as required for the months of January, 2004 through July 15, 2004, inclusive, in the amount of $569.70 each,
plus a partial payment of $314.40; accruing late charges of $256.37, for a total arrearage of $4,558.68.

2. Debtor has failed to make any offer of adequate protection.

Furthermore, Debtor has failed to meet its contractual obligations to make payments as they become
due after the filing of the bankruptcy petition, which failure constitutes “cause” cntitling the Secured Creditor.
to relief from the automatic stay under 11 U.S.C. § 362(d)(1). A continued failure by Debtor to maintain
regular payments to Secured Creditor is sufficient cause to entitle Secured Creditor to relief from the automatic

stay. See In re Taylor, 151 B.R. 646 (E.D.N.Y., 1993) and In re Davis 64 B.R. 358 (Bkrtcy. SD.N.Y., 1986).

II. THE AUTOMATIC STAY SHOULD BE MODIFIED PURSUANT TO 11 U.S.C. § 362(d)(2)
WHERE (1) DEBTOR DOES NOT HAVE ANY EQUITY IN THE PROPERTY, AND (2) THE
PROPERTY IS NOT NECESSARY TO AN EFFECTIVE REORGANIZATION.




The first requirement under § 362(dX2) is met where the total of all the encumbrances against the
property is in excess of the value of the property. The value of the property as scheduled by Debtor is
$175,000 subject to Secured Creditor's mortgages in excess of $129,730.00.

Considering selling costs of 10%, Debtor has no real equity in the property. The burden is on

Debtor to establish that this property is necessary to an effective reorganization.

Il CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC STAY

PURSUANT TO 11 U.S.C. § 1301(c)WHERE THE INTEREST OF THIS SECURED CREDITOR
WOULD BE IRREPARABLY HARMED BY CONTINUATION OF SUCH STAY.

CONCLUSION

Secured Creditor is entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(1) for
cause, and where its interest in the secured property is not adequately protected. Secured Creditor is also
entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(2) where Debtor has no equity in
the property, and where the property is not necessary to an effective reorganization.

Secured Creditor respectfully requests an order of this Court modifying the automatic stay

consistent with the attached proposed Order.

Dated this 26th day of July, 2004.

RESPECTFULLY SUBMITTED

2

“&fuart E. Gale Law Offices
Stuart E. Gale, (#33054)
Attorney for Movant
9301 Bryant Avenue South, #101
Bloomington, MN 55420

952-888-5920




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

CHAPTER 13 CASE

‘David M. Zachary & Susan M. Zachary
SSN XXX-XX-9614, &XXX-XX-2575

CASE NO. 03-36473 DDO

Debtor.
Debtor. : AFFIDAVIT OF

RANDY MEYER

Randy Meyer, being first duly sworn on oath, deposes and states:

1. That he is employed by First Farmers and Merchants National Bank and handles
the account of the above named Debtor.

2. First Farmers and Merchants National Bank, is now the holder of a mortgage on
real property in which the debtor has an interest. The debtor s indebtedness is evidenced by
that certain mortgage deed dated September 27, 2000, executed by Daniel M. Zachary and Susan M.
Zachary, recorded on October 10, 2000, as Document No. 445263, which mortgage has been assigned
to the Secured Creditor by recorded document number 480940. The property is located in Goodhue
County, Minnesota and is legally described as follows to-wit:

Lot 3, Block 3, Pine Tree Ridge, Goodhue County, Minnesota

3. That he has reviewed the account records relating to the Zachary mortgage loan,
and knows the account balances.

4. That as of July 15,2004, the following amounts were owing on this account:

Unpaid Principal Balances: $33,344.25
Interest through July 26,2004 $3803.39
Late Charges: . $427.26
TOTAL: $37,574.90

5. AsofJuly 15, 2004, Debtor is delinquent in the making of post-petition monthly payments
as required for the months of January, 2004 through July 15, 2004, inclusive, in the amount of $569.70
each , plus a partial payment of $314.40; accruing late charges of $256.37, for a total arrearage of
$4,558.68.

6. This affidavit is given in support of the motion of First Farmers and Merchants
National Bank for relief from the automatic stay.

First Farmers and Merchants National Bank

b IAAA 2 f—

Ra»t(dy Meyef, authorized '§ignatory




Subscribed and Sworn to before me

“~ Notary Public

Notary Stamp or Seal




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

InRe:
CHAPTER 13 CASE

David M. Zachary & Susan M. Zachary
SSN XXX-XX-9614, &XXX-XX-2575
CASE NO. 03-36473 DDO

Debtor.

UNSWORN DECLARATION
FOR PROOF OF SERVICE

Stuart E. Gale declares that on the 26th day of July, 2004, I served the annexed Notice of
Hearing and Motion for Relief from Stay, Memorandum in Support of Motion for Relief, Affidavit
of Randy Meyer, and proposed Order to each person referenced below a copy thereof, by enclosing
the same in an envelope with first-class postage prepaid and depositing the same in the post office
at Bloomington, Minnesota, addressed to each of them as follows:

David M. Zachary and Susan M. Zachary Jasmine Z. Keller

104 Evergreen Drive E. 12 South 6th Street, Suite 310
Cannon Falls, MN 55009-1206 Minneapolis, MN 55402
Richard Pearson, Esq. U.S. Trustee

Prescott & Pearson, P.A. 1015 U.S. Courthouse

443 Highway 8 300 South 4th Street

New Brighton, MN 55112 Minneapolis, MN 55415
Nancy Nordmeyer, Esq.

Shapiro & Nordmeyer

7300 Metro Boulevard

Edina, MN 55439

And I declare under penalty of perjury that the foregoing is true and correct.

“Stuart E. Gale

Dated this 26th day of July, 2004




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

InRe:
CHAPTER 13 CASE
David M. Zachary & Susan M. Zachary
SSN XXX-XX-9614, &XXX-XX-2575
CASE NO. 03-36473 DDO

Debtors. ORDER

The above entitled matter came on for hearing upon motion of First Farmers and Merchants National
Bank (hereinafter “Secured Creditor”), pursuant to 11 U.S.C. § 362 on August 18 , 2004, at U.S. Courthouse,
316 North Robert Street, St. Paul, Minnesota. Appearances were as noted »in the record. The Chapter 13
Trustee filed her Report of Standing Trustee in response to this motion. Based upon the evidence adduced
at said bearing, the arguments of counsel, and the Court being fully advised of the premises,

IT IS HEREBY ORDERED that Secured Creditor, its assignees and/or successors in interest, is granted
relief from the stay of actions imposed by 11 U.S.C. § 362 and § 1301 with regard to that certain mortgage
deed dated September 27, 2000, executed by Daniel M. Zachary and Susan M. Zachary, recorded on October
10, 2000, as Document No. 445263, which mortgage has been assigned to the Secured Creditor by recorded
document number 480940.The property is located in Goodhue County, Minnesota and is legally described
as follows to-wit:

Lot 3, Block 3, Pine Tree Ridge, Goodhue County, Minnesota

Secured Creditor is now the holder of said mortgage and is entitled to enforce the terms thereof,
and may pursue its remedies under state law in connection with the subject note and mortgage deed

Notwithstanding Federal Rule of Bankruptcy Procedure 4001 (a) (3), this Order is effective immediately.

Dated:

Judge of Bankruptcy Court




