
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

___________________________________________________________________

In Re:

Yvonn N. Lerro,
Case No. 03-36253 
Chapter 13

Debtor.
___________________________________________________________________

NOTICE OF HEARING AND MOTION FOR MODIFICATION OF PLAN
___________________________________________________________________

TO: Yvonn N. Lerro, the Debtor named above, and her attorney, Ian Traquair Ball, 12 South
Sixth Street, Suite 326, Minneapolis, MN 55402; Jasmine Z. Keller, Chapter 13 Trustee,
310 Plymouth Building, Minneapolis, MN 55402; the U.S. Trustee, 1015 U.S. Courthouse,
300 South 4  Street, Minneapolis, MN 55415, and other entities specified in Local Ruleth

3019-2 and 9013-3.

1.  Todd Michael Harrington moves the court for the relief requested below and give notice

of hearing.

2.  The court will hold a hearing on this motion at 10:30 a.m. on October 28, 2004, in

Courtroom 228B, St. Paul, Minnesota before Judge Gregory F. Kishel.

3.  Any response to this motion must be filed and delivered not later than October 25, 2004,

which is 3 days before the time set for the hearing, or filed and served by mail not later than

October 21, 2004, which is seven days before the time set for the hearing.  UNLESS A

RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT

THE MOTION WITHOUT A HEARING.

4.  This court has jurisdiction over this motion pursuant to 28 U.S.C. §§ 157 and 1334,

Bankruptcy Rule 5005 and Local Rule 1070-1.  This proceeding is a core proceeding.  The



petition commencing this chapter 13 case was filed on September 12, 2003.  The case is now

pending in this court.

5.  This motion arises under 11 U.S.C. §§ 1326 and 1329.  This motion is filed under

Bankruptcy Rules 3015 and 9014 and Local Rule  9013.  Movant proposes to order the trustee to

make regular payments to him as an unsecured creditor out of proceeds paid by Debtor or in the

alternative to modify the Chapter 13 plan to provide for the payment of all unsecured creditors

who have filed a proof of claim.

6.   If oral testimony is necessary as to the relevant facts, the Movant will testify at the

hearing.

7.   Debtor’s Chapter 13 Petition was filed on September 12, 2003 as Case No. 03-36253

and Movant has instructed his attorneys to request that the trustee be required to make regular

payments under the Plan to him as all other allowed unsecured creditors or in the alternative that

the Chapter 13 Plan be modified or that he be permitted to enter judgment against the Debtor and

avail himself or ordinary collection remedies in enforcing his claim.

8.  Movant Todd Harrington did not receive a Notice of Chapter 13 Bankruptcy Case,

Meeting of Creditors, & Deadlines (341 Notice) in this matter.  The reason is not known, but

Movant has had disruptions in his mail service.

9.   Until shortly before the mailing of Movant’s Proof of Claim in this matter on March

10, 2004 Todd Harrington was not aware that Debtor Yvonn N. Lerro had commenced her

Chapter 13 case.

10.  Todd Harrington only became aware of the filing of the Debtor’s Chapter 13 case after

he asked his attorney in early March, 2004 when the payments would commence.

11.  The attorney for Movant has been advised by the attorney for Debtor that Todd



Harrington’s claim should not be paid under the terms of Debtor’s Plan because the claim was

not timely filed and Debtor refused to permit Movant’s claim from being paid under the Debtor’s

Plan and refused to modify the Plan to provide for payment.

12.  The action of Movant against the Debtor arises out of Movant’s action against Debtor

in BKY 02-32775, ADV 02-3216, seeking to except his claim from discharge on account of

fraud.  Exhibit A, attached hereto, is a true and correct copy of the Proof of Claim filed by

Movant’s attorney along with the Settlement Stipulation and Order in this adversary proceeding.

13.  The Settlement Agreement resolving the adversary proceeding referenced above was

entered into on September 15, 2003 and the Order approving the Settlement was executed by

Judge Dennis D. O’Brien on September 16, 2003.

WHEREFORE, Movant moves the court for an order granting Movant the following relief:

A.  Ordering that he be paid in full under the Plan as a timely unsecured creditor;

B.  In the alternative, modifying the Plan of Debtor as provided in the accompanying

proposed Modified Plan;

C.  In the alternative, ordering that the automatic stay in this case be lifted to permit

Movant to pursue collection remedies available to him a judgment creditor in accordance with

the provisions of the Settlement Stipulation in the adversary proceeding in BKY 02-32775; ADV

02-3216.

D.  Grant Movant such other and further relief as may be just and equitable.





















UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

___________________________________________________________________

In Re:

Yvonn N. Lerro,
Case No. 03-36253 
Chapter 13

Debtor.
___________________________________________________________________

ORDER CONFIRMING MODIFIED POSTCONFIRMATION PLAN
___________________________________________________________________

It appears that the Movant filed a modified plan, that the modified plan conforms to Local

Rules 3015 and 3019-2, that the trustee has filed a certificate, that notice of the modified plan

was mailed to creditors under Local Rule 1007-2 and 9006-1, that a hearing on confirmation of

the modified plan was held, and that no objection to the confirmation of the modified plan has

been made, or if made, has been since withdrawn or overruled by the court.

IT IS THEREFORE ORDERED, that the modified plan dated ___________________, and

filed _______________, is confirmed and that the modified plan has become the plan.

Dated:______________________

_________________________________
U.S. Bankruptcy Judge



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

___________________________________________________________________

In Re:

Yvonn N. Lerro,
Case No. 03-36253 
Chapter 13

Debtor.
______________________________________________________________________________

MEMORANDUM OF TODD HARRINGTON IN SUPPORT OF MOTION
______________________________________________________________________________

FACTS

Movant’s claim against the Debtor for false representation in connection with a marital

dissolution was litigated in Debtor’s Chapter 7 case (BKY 02-32775, ADV 02-3216).  A

Settlement Stipulation was entered into by the parties on 15 September 2003 and the Order

Approving Settlement Stipulation was signed 16 September 2003.  The Settlement Stipulation

provided, among other things, that Movant would be paid $4,500 through a Chapter 13 Plan with

payments in varying amounts over a period of five years.  The Stipulation provided that in the

event of default Movant would be entitled to judgment, either upon a court finding that a default

had occurred or if there were no response to a notice of default sent to the Debtor by Movant.  In

the event of default the principal sum owed, after the passage of 11 days, would be increased by

$500.

Debtor’s Petition had been filed on 12 September 2003, before the Stipulation and the

Order were executed.    Court records show the 341 Notices were mailed on 1 October 2003. 

However, the 341 notice was not received by Movant and he did not become aware of the

Debtor’s Chapter 13 filing until March, 2003.  The deadline stated on the 341 Notice for filing a



Proof of Claim by a non-governmental entity was 20 January 2004.  After being contacted by

Movant concerning when he might be receiving payments under the settlement in early March,

2004, Movant’s attorney searched bankruptcy records and discovered Debtor’s Chapter 13 filing. 

The attorney for Movant filed a Proof of Claim on 10 March 2004.

The instant dispute arises from two provisions of Debtor’s Plan.  Paragraph 2 of the Plan,

which provides for payments by the Trustee states, “The trustee will make payments only to

creditors for which proofs of claim have been timely filed, ...”.  Paragraph 9 of the Plan is

entitled “TIMELY FILED UNSECURED CREDITORS” and states that

“The trustee shall pay holders of nonpriority unsecured claims for
which proofs of claim were timely filed the balance of all payments
received by the trustee and not paid under ¶2,3,5,6,7 and 8 their pro
rata share $7,650.”

Total unsecured claims were listed as “$8,224".  The Trustee has declined to make payments to

Movant out of the Plan proceeds and the Debtor has refused to permit Plan payments to be made

to Movant.

LAW

Movant requests three alternative types of relief:

I.  That he be paid in full under the Plan as a timely unsecured creditor;

II.  That the Plan be modified to provide for payment of Movant’s claim; or

III.  That he be granted judgment in the amount of $5,000 and the automatic stay lifted to

permit him to use standard collection remedies to satisfy the judgment.

I.  Movant Should Be Paid Under the Plan as a Timely Unsecured Creditor.

The circumstances of this case argue strongly that Movant should be treated, and be paid,

as any allowed unsecured creditor.



a)  Movant did not receive notice in time to file a timely Proof of Claim. 

The evidence supports Movant’s position that he did not receive notice or have actual

knowledge of either the filing or deadline for filing a Proof of Claim until after the deadline for

filing of claims.  Movant’s verified moving papers state that he did not know of the filing until

early March approximately six weeks after the 20 January deadline.  He states that other mail has

been misdelivered or not been delivered to him.

The testimony is credible because Movant and Debtor went through a sharply contested

adversary proceeding.  It is simply not credible that Movant would expend considerable energy

and resources to vigorously prosecute the adversary proceeding only to sit on his rights after he

received notice of the Chapter 13.

Timely notice to protect a parties’ rights is a cornerstone of due process.  As noted by the

Court in In Re Ricks, 253 B.R. 734, 739 (M.D. La. 2000), if a creditor were not listed and did

note receive notice from the Court the creditor “will be unable to participate in the bankruptcy

case and will therefore lose the prospect of taking on any of the aforementioned protective

actions, most of which are time sensitive.”  In discussing a Chapter 7 distribution the importance

of notice to a creditor was discussed in In re Oberlander, BKY 4-92-6279:

   “[The creditors] must have been a creditor without ‘notice or actual
knowledge of the case in time for timely filing.’  This section
[§726(a)(2)(C)] assures due process to the creditor whose late filing
was not the result of a failure to act by the creditor.  See Zidell. Inc. v.
Forsch, 920 F.2d 1428m 1431 (9  Cir. 1990); In re Columbia Ribbonth

& Carbon Mfg., Inc., 54 B.R. 714, 717 (S.D. NY 1985).

Applicable rules permit an expansion of the deadlines for filing a proof of claim under

circumstances beyond the control of a creditor.  Rule 9006 of the Bankruptcy Rules authorizes

the enlargement of this deadline:

“(b) Enlargement.
“(1) In general



     “Except as provided in paragraphs (2) and (3) of this subdivision,
when an act is required or allowed to be done at or within a specified
period by these rules or by a notice given thereunder or by order of
the court for cause shown may at any time in its discretion (1) with
or without motion or notice order the period enlarged if the request
therefor is made before the expiration of the period originally
prescribed or as extended by a previous order or (2) on motion made
after the expiration of the specified period permit the act to be done
where the failure to act was the result of excusable neglect.
   “...(3) Enlargement not permitted
“The court may enlarge the time for taking action
under Rules 1006(b)(2), 1017(e), 3002(c),
4004(b), 4004(a), 4007(c), 8002, and 9033, only
to the extent and under the conditions stated in
those rules.”

The application of this rule in a case with an allegation that notice was not received was

discussed in In Re Yoder Co., 758 F.2d 114, 1117 (6th Cir. 1985):

   “The Bankruptcy Court made a factual finding that notice of the bar
date had been sent to Ornstein.  The Court did not discuss its reasons
for this finding or explain how it weighed the evidence, although the
evidence concerning mailing was far from undisputed.  Testimony of
non-receipt is evidence that the notice was not mailed. [citations] We
do not need to decide whether the finding that notice was mailed was
clearly erroneous, however, because we hold that the Bankruptcy
Court abused its discretion in holding that Bratton’s attorney received
the notice, which we hold to be clearly erroneous.
   “Rule 906(b) of the Rules of Banktuptcy Procedure provides that a
time period may be extended if failure to act in time ‘was the result of
excusable neglect.’  The parties disagree over the definition of
excusable neglect: Yoder urges as a definition “the failure to timely
perform a duty due to circumstances beyond the reasonable control of
the person whose duty it was to perform.”; Bratton suggests a less
restrictive definition.  Under even Yoder’s definition, however,
nonreceipt of notice would clearly constitute excusable neglect.”

b)  Movant’s filing must be considered ‘timely’ under the facts of this case.

Movant’s attorney acted promptly upon discovery of the Chapter 13 filing.  The moving

papers show that Movant did not know of the filing until approximately five to six weeks after

the deadline.  Movant’s proof of claim was then filed almost immediately.

Papers setting out the nature and extent of Movant’s claim were already on file well before



the deadline for filing proofs of claim.  In fact, the claim had been litigated to conclusion in the

parties’ adversary proceeding.  The claim was constructively filed on 16 September 2003, whtn

Judge O’Brien approved the Settlement Stipulation.

The filing of Movant’s Proof of Claim must be considered timely because Movant could

not have been reasonably expected to have made the filing any earlier.

c) Debtor would not be unduly prejudiced by payment of Movant’s claim.

Debtor had knowledge that Movant would assert his claim at the time of filing.  This is

demonstrated by the Settlement Stipulation entered into three days after filing of this case.  It

plainly anticipates the payment of Movant’s claim through the Plan, and the Plan lists Movant’s

claim.  The claim was in no way contingent or unliquidated.  The amount and even terms of

payment of the claim were set out in the Stipulation.

The payment of Movant’s claim will not upset any expectation of Debtor at the time she

entered into the Plan.  In fact, given the size of Movant’s claim and the other debts scheduled, it

was a major or the major claim precipitating the filing of the Plan.  The payment of Movant’s

claim at this time will in no way disrupt the orderly administration of the Plan.  Moreover,

Movant’s Proof of Claim was filed before any or any substantial part of the Plan distributions

had been made.

For many years there was a liberal rule permitting recognition of timely informal proofs of

claim or the amendment of claims after the deadline for filing.  The reason for such a policy was

discussed in In Re Anderson-Walker Industries, Inc., 798 F.2d 1285, 1287 (9  Cir. 1986),th

 “Bankruptcy courts are courts of equity, and must assure ‘that
substance will not give way to form, [and] that technical
considerations will not prevent substantial justice from being done.’ 
Pepper v. Litton, 308 U.S. 295, 305 (1939); In re International
Horizons, Inc., 751 F.2d 1213, 1216 (11  Cir. 1985).  The liberal ruleth

reflects our preference for resolution on the merits, as against strict
adherence to formalities.



The equities of this case are clear, requiring payment to Movant only requires Debtor to

pay the claim she agreed to in the manner she agreed to.  The equities do not favor a technical

rule apparently designed to take advantage of the odd creditor who sits on his rights or one is one

of those who does not respond because his notice is misdelivered.

d)  Payment of Movant’s claim is required under the Settlement Order in the parties’

adversary proceeding.

Payment to Movant under this Plan is governed by the terms of their Settlement

Stipulation, approved by the Order Approving Settlement Stipulation of September 16, 2003.  It

should be noted that both the Stipulation and the Order were executed (by all parties) after the

filing of the Petition.

The Stipulation plainly provides for “Payment to Harrington.” and that “Through the term

of the Plan, the total distributions to Harrington shall be equal to the Principal Amount.” 

Settlement Stiplation, BKY 02-32775, ADV 02-3216, ¶1.

Thus the terms of the Order already directly require that payments to be made out of the

Plan to Movant.  Both parties litigated the adversary proceeding to its conclusion and are bound

by this result.  The terms of the Bankruptcy Court’s Order incorporating the Stipulation can not

be changed unilaterally by Debtor in her Plan.  They can only be changed with the consent of

both parties with the approval of the Court.

Equity also requires the enforcement of the Stipulation by ordering distributions to Movant. 

The Debtor should be estopped from arguing distributions should not be made to Movant when

she has already agreed that she would provide a plan making distributions to Movant in a set

amount.

II.  The Plan Should Be Modified to Provide for the Payment of Movant’s Claim.

In the event the trustee is not ordered to make distributions to Movant under the present



Plan, Movant’s proposed Modification of Plan should be confirmed.

11 U.S.C. §1329 authorizes the modification of a plan upon the request of  

“the debtor, the trustee, or the holder of an allowed unsecured claim,
to
    “(1) increase or reduce the amount of payment on claims of a
particular class provided for by the plan;
    “(2) extend or reduce the time for such payments; or
    “(3) alter the amount of the distribution to a creditor whose claim is
provided for by the plan to the extent necessary to take account or any
payment of such claim other than under the plan.”

Movant has standing to request the modification of Debtor’s Plan since he is the holder of

an allowed claim.  Under 11 U.S.C. §502(a) a claim “is deemed allowed, unless a party in

interest” objects.  Thus, since no objection has been made to Movant’s Proof of Claim filed last

March it is deemed allowed, whether filed before or after the ninety day deadline.

In other words, an allowed claim is different from a timely claim.  As explained in In re

Hausladen, 146 B.R. 552 (Minn. 1992),

   “Section 502 then sets out eight specific grounds for disallowing
claims.  Tardy of late filing is not one of them.  The statute says that
the statute means: ‘the court ... shall allow ... claim(s) ... except ...  .
11 U.S.C. 502(b) (emphasis added).  The words are clear; ‘lateness is
not a ground for disallowance under section 502 of the Code. 
[citations]  In fact, in the face of an objection based on lateness, the
statute explicitly requires us to allow the claim.”

 and its progeny an ‘untimely’ claim is different from an ‘allowed’ claim.

Movant acknowledges that it is unusual for a creditor to request such a modification in the

absence of changed financial circumstances of a debtor.  However, this is an unusual case for two

reasons.

First, in most cases a creditor would be estopped by his receipt of notice of the filing of the

Plan because he would have an opportunity to object to the plan prior to confirmation.  In this

case though, since Movant did not receive notice of the Plan, he had no opportunity to object to



confirmation and could not be bound by a plan or confirmation when he was unable to interpose

an objection or otherwise object to the provisions of the Plan. Thus, Movant can not be bound by

a confirmation order he had not opportunity to litigate and res judicata does not preclude his

motion to modify the Plan.

Second, there is a strong justification for modification of the Plan because of substantially

changed circumstances not anticipated at the time the Plan was submitted.  An examination of

Debtor’s Schedules shows that the bulk of Debtor’s payments were obviously directed at the

payment of Movant’s claim.  If no distribution were required for Movant’s claim Debtor would

have a substantial amount of disposable income to devote to the payment of any ‘untimely’

claims.  The size and extent of Movant’s claim compared to the other scheduled debts make this

a substantial changed circumstance.  This changed circumstance was obviously not anticipated at

the time the Plan was submitted, roughly contemporaneously with the filing of the adversary

Settlement Stipulation.  Based on Debtor’s Schedules, Debtor has the financial capability to pay

all or substantially all allowed claims, timely or untimely.

Modification as set out in Movant’s proposed Plan is justified because:

1.  It effects the agreement of the parties expressed in their settlement agreement.  The

objects of the agreement will be attained if distributions are made to Movant as provided in the

Modified Plan;

2.  It effectuates the Order in the adversary proceeding as well;

3.  According to her schedules, Debtor has sufficient to make the payments;

4.  Debtor’s Plan unfairly discriminates against untimely filed creditors because, as argued

above, she has not be unfairly prejudiced by any delay in filing; and

5.  Debtor’s Plan unfairly discriminates against untimely filed creditors because there is no

policy justification or equitable justification for permitting a debtor to substantially write off the



bulk of her debt when she has the ability to pay the debt; and

6.  It will promote judicial economy by making it unnecessary for Movant to further pursue

his collection remedies under the Settlement Agreement and Order after the conclusion of this

case.

III.  The Stay Should Be Lifted to Permit Movant to Pursue His Collection Remedies

Against Debtor.

If payment is not ordered under Debtor’s Plan and the Plan is not modified, the Stay should

be lifted to permit the Movant to serve a notice of default upon Debtor, and, if the default

continues, to pursue the entry of judgment against Debtor as provided in ¶5 of the Settlement

Agreement.

The Settlement Agreement provides that the Movant, on the eleventh day after “an event of

default, if Lerro has not paid the unpaid portion of the Principal Amount, Harrington shall be

entitled to entry of judgment in this matter” by either serving an affidavit of the default which is

not responded to of if responded to by applying to the Court for an order. In this case, “the Court

shall enter judgment in the amount of the unpaid portion of the Principal Amount plus the One-

Time Principal Amount Increase (as described below).”  Settlement Stipulation (BKY 02-32775,

ADV 02-3216), ¶5.  This amount would be $5,000.

The Debtor has defaulted under the terms of the Settlement Stipulation.  Paragraph 1 of the

Settlement Agreement provides that “Through the term of the Plan, the total distributions to

Harrington shall be equal to the Principal Amount.”  [$4,500]  If no payments can be made under

the Plan, Debtor will obviously not be able to comply with the terms of the Stipulation.  In

addition, she proposes to pay less than the full amount she owes Movant.

Lifting the stay in this case is necessary to effectuate the Stipulation and accompanying

Order.  It is appropriate because the Stipulation is clear under its terms, it predates this case, and



the filing of this case is covered in the Stipulation.  Moreover, little remains to be paid to the

other creditors in this case.

Dated:  August 5, 2004. TWIN CITY ATTORNEYS, P.A.

 /e/   James C. Whelpley                        
Attorneys for Movant Todd Harrington
By James C. Whelpley
Attorney I.D. 11649X
2151 North Hamline Avenue
Suite 202
Roseville, MN 55113
Telephone:  (651) 639-0313



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

___________________________________________________________________

In Re:

Yvonn N. Lerro,
Case No. 03-36253 
Chapter 13

Debtor.
___________________________________________________________________

UNSWORN DECLARATION OF PROOF OF SERVICE
___________________________________________________________________

Angela K. Morrow, employed by Twin City Attorneys, P.A., with an office address of 2151
N. Hamline Avenue #202, Roseville, MN 55113, declares that she served a copy of the attached
Notice of Hearing and Motion for Modification of Plan, proposed Order Confirming Modified
Postconfirmation Plan, Memorandum, and Modification by Movant of Chapter 13 Plan, upon
each entities named below by mailing to each of them a copy thereof, by enclosing same in an
envelope with first-class mail, postage prepaid and depositing same at the post office at
Roseville, Minnesota addressed to each of them as follows:

Jasmine Z. Keller
Chapter 13 Trustee
310 Plymouth Building
12 South 6  Streetth

Minneapolis, MN 55402

U.S. Trustee Office
1015 U.S. Courthouse
300 South 4  Streetth

Minneapolis, MN 55415

Ian Traquair Ball
12 South Sixth Street
Suite 326
Minneapolis, MN 55402

Yvonn Lerro
1397 Marion
St. Paul, MN 55117

MN Department of Revenue
Bankruptcy Section
PO Box 64447
St. Paul, MN 55164

Ramsey County Sheriff
Law Enforcement Center
425 Grove Street
St. Paul, MN 55101

State of Minnesota
Department of Manpower Services
390 North Robert Street
St. Paul, MN 55101

US Attorney
600 US Courthouse
300 South Fourth Street
Minneapolis, MN 55415

US Bank
PO Box 20005
Owensboro KY 42304

US Bank
PO Box 5229
Cincinnati OH 45201-5229



Wells Fargo Bank
CO Attention LLC
PO Box 210000
Stockton CA 95269

I declare, under penalty of perjury, that the foregoing is true and correct.

Dated: 10 August 2004.  /e/ Angela K. Morrow                           
Angela K. Morrow
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