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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

              
 
In re:          Case No. 03-31134-GFK 
          Chapter 7 
Quantech Ltd., 
         NOTICE OF HEARING AND MOTION 
 Debtor(s).       FOR ADMINISTRATIVE CLAIM 
 
          
 

TO: Debtor(s) and Attorney for Debtor(s); Chapter 7 Trustee; U.S. Trustee; and other 
parties in interest. 

 
 CSM Investors, Inc. f/k/a CSM Properties, Inc. (“CSM”), a secured creditor of Debtor(s), 

by its undersigned attorney, moves the Court for the relief requested below, and gives notice of 

hearing herewith. 

1. The Court will hold a hearing on this motion at 3:00 p.m., on Monday, September 

8, 2003 before the Honorable Gregory F. Kishel in Courtroom No. 228B, United States 

Courthouse, 316 North Robert Street, St. Paul, Minnesota, or as soon thereafter as counsel can be 

heard. 

2. Any objection to the relief requested herein must be filed and delivered not later 

than Wednesday, August 27, 2003, which three (3) days before the time set for the hearing 

(excluding Saturdays, Sundays and holidays), or filed and served by mail not later than 

Thursday, August 21, 2003, which is seven (7) days before the time set for the hearing, 

(excluding Saturdays, Sundays and holidays).  UNLESS A WRITTEN RESPONSE IS TIMELY 

FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING. 
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3. This motion is filed pursuant to 11 U.S.C. Secs. 365(d)(3) and 503(b) and 

Bankruptcy Rules 9014 and 7052.  CSM seeks allowance of an administrative expense claim for 

post-petition rent, late fees, interest and attorney fees and costs, both prior to and after rejection 

of the lease. 

4. The petition commencing this Chapter 7 case was filed February 18, 2003, and 

the case is now pending in this Court.  This Court has jurisdiction over this motion pursuant to 

28 U.S.C. §§ 1334 and 157(a), 11 U.S.C. §365 and applicable rules.  This is a core proceeding. 

5. CSM owns and leased to the Debtor the following described premises: 

 Approximately 8328 square feet of warehouse space, 7340 square feet of manufacturing 
space, 5114 square feet of office space, and 90 square feet of Common Building Areas 
defined in the lease for a total of 20,872 rental square feet of area within the Project 
(defined within the lease) containing approximate 73,465 total rental square feet of area 
commonly known as the Waters Business Center Phase II.  (“Premises”). 

 
6. A copy of CSM's agreement with Debtor(s) (the "Lease") is attached hereto as 

Exhibits A and incorporated herein by reference.  

7. The property is non-residential real property.  

8. The Lease was not been reaffirmed by Debtor(s). 

9. The Lease was deemed rejected by action of law pursuant to 11 U.S.C. Sec. 

365(d)(4) sixty days from filing, April 19, 2003.  Trustee did not immediately surrender the 

nonresidential lease Premises, as required by 11 U.S.C. Sec. 365(d)(4). 

10. The amount of rent which accrued for the sixty day period from February 18, 

2003, the date the petition was filed, to the date of rejection, April 19, 2003, is $45,242.07.  This 

includes rent of $32,352.35, common area maintenance charges of $10,267.52, late charges of 

$2,130.99 and interest at the Lease default rate of 18% of $491.22.  See attached Exhibit B. 
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11. The Lease permits recovery of court costs and reasonable attorney’s fees and 

expenses. 

12. CSM incurred attorney fees and costs to attempt to recover past due rent and 

possession of the Premises in the amount of $961.50.  See Exhibit C.  This amount does not 

include the costs incurred to negotiate the purchase of certain items from the Premises by CSM 

or the drafting of the instant motion. 

13. Despite demand after the date of rejection, Trustee did not vacate the premises 

and continued to use the Premises for storage and attempts to sell numerous items of equipment 

left in the Premises. 

14. Such storage provided a significant benefit to the estate, and assisted in the 

subsequent sale of equipment of numerous pieces of equipment. 1 Removal and storage of the 

equipment and assets stored at the Premises would have been a significant expense to the estate. 

15. The amount of rent which accrued for the period from the date of rejection, 

starting April 20, 2003, through June 17, 2003, the date of the order confirming the sale of the 

assets, is $43,152.95.  This includes rent of $30,869.69, common area maintenance charges of 

$9,796.97, late charges of $2,033.33 and interest at the Lease default rate of 18% of $452.96.  

See attached Exhibit B. 

16. If testimony is necessary as to any facts relevant to this motion, David Yung will 

testify on behalf of CSM. 

17. THIS IS AN ATTEMPT TO COLLECT A DEBT, AND ANY INFORMATION 

OBTAINED WILL BE USED FOR THAT PURPOSE. 

                                                 
1 CSM did ultimately purchase certain cubicles and chairs from the estate, effective _, 2003.  However, the bulk of 
the equipment was sold to a third party for $15,000.00. 
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 WHEREFORE, CSM respectfully moves the Court for an order allowing its 

administrative claim and for such other relief as may be just and equitable. 

 

 
Dated: August 7, 2003 
 MACKALL, CROUNSE & MOORE, PLC 
 
 
 By: /e/Patrick C. Summers     
 Patrick C. Summers (# 028841X) 
 Attorneys for Movant 
 1400 AT&T Tower 
 Minneapolis, MN 55402 
 Ph. (612) 305-1400 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

              
 
 
In re:          Case No. 03-31134-GFK 
          Chapter 7 
Quantech Ltd., 
 
       MEMORANDUM IN SUPPORT OF MOTION 
 Debtor(s).      FOR ADMINISTRATIVE CLAIM 
 
          
 
 CSM Investors, Inc. (“CSM”) submits this memorandum of law in support of its motion 

for relief from the stay in the above-entitled matter. 

FACTS 

CSM owns and leased to the Debtor the Premises described in the Motion.  The Premises 

is non-residential real property.  The Lease was not been reaffirmed by Debtor.  The Lease was 

deemed rejected by action of law pursuant to 11 U.S.C. Sec. 365(d)(4) sixty days from filing, 

April 19, 2003.  Payments due under the terms of the Lease for the time period February 18, 

2003 through April 19, 2003 totaling $45,242.07 have not been made by the Debtor.   

Trustee did not immediately surrender the nonresidential lease premises after rejection.  

Despite demand after the date of rejection, Trustee did not vacate the premises and continued to 

use the Premises for storage and attempts to sell numerous items of equipment left in the 

Premises.  Payments for use of the Premises for the period April 20, 2003 through June 17, 2003 

(the date of the order confirming the sale of assets) total $43,152.95.   

In addition to rental charges, CSM incurred attorney costs and fees in the amount of 

$961.50 in attempts to collect on amounts owed and to recover possession of the Premises.  See 

Ex. C.  Such attorney fees and costs are permitted in the Lease. 
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ARGUMENT 

 Debtor failed to pay its obligations under the Lease during the post-petition, pre-rejection 

period, and also continued to occupy the Premises after rejection of the lease, despite repeated 

demands that Debtor’s assets and equipment be removed and that Debtor vacate the Premises.   

CSM seeks recovery of amounts owed both post-petition, pre-rejection, and also post-rejection 

through the date of the court approval of the sale of Debtor’s assets left in the Premises. 

 A. CSM is entitled to an administrative claim for all amounts due under the 
Lease from the date of filing through the date of rejection of the Lease. 

 
Section 365(d)(3) provides for additional protection for landlords regarding post-petition 

rent claims for non-residential real property by requiring bankruptcy trustees to timely perform 

all such obligations until the assumption or rejection of the lease or rental agreement.  Section 

365(d)(3) states: 

The trustee shall timely perform all the obligations of the debtor … arising from and after 
the order for relief under any unexpired lease of nonresidential real property, until such 
lease is assumed or rejected, notwithstanding section 503(b)(1) of this title. 

 
 Therefore, “this provision requires the trustee, inter alia, to pay rent under the 

[nonresidential real property] lease at the contract rate unless and until he rejects it, and gives the 

landlord what amounts to a preference – in the form of an administrative claim – for such 

avails.”  Thinking Machines Corp. v. Mellon Fin. Serv. Corp. (In re Thinking Machines Corp.), 

67 F.3d 1021, 1024 (1st Cir. 1995); see also In re Wedemeier, 237 F.3d 938 (8th Cir. 

2001)(reasonable rental value is appropriate measure for administrative claim).  Section 

365(d)(3) mandates “immediate” payment of the post-petition obligations.  See e.g. In re Travel 

2000, Inc., 264 B.R. 444, 451 (Bankr. W.D. Mich. 2001)(Section 365(d)(3) requires the timely 

payment of the full rent under the lease for every day that a debtor continues to occupy the 

property after the bankruptcy filing); In re Pudgies Dev. of NY, Inc., 239 B.R. 688, 694-695 
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(S.D.N.Y. 1990)(Section 365(d)(3) requires timely performance and exempts post-petition lease 

obligations from the usual tests applied to assertions of administrative priority); In re Brewer, 

233 B.R. 825, 828 (Bky. E.D. Ark. 1999)(the duty to perform imposed by Section 365(d)(3) 

carves out a special exception for nonresidential real property leases).  A landlord can recover as 

an administrative expense attorney fees incurred as a result of a debtor’s post-petition default on 

payment of rent if provided for in the lease agreement.  In re Exchange Resources, Inc., 214 B.R. 

366 (Bky. D. Minn. 1997)(holding that such attorney fees can be recovered under 11 U.S.C. Sec. 

365(d)(3) as the landlord is intended to be fully paid).   

The purpose of Section 365(d)(3) is to alleviate the financial burden on lessor of 

nonresidential real property while a trustee decides whether to assume or reject the lease or rental 

agreement.  Pudgies, 239 B.R. at 692; see also CHS Electronics, 265 B.R. at 341 (the plain 

reading of Section 365(d)(3) provides that nonresidential landlords are entitled to administrative 

expense priority during the pre-rejection period without regard to Section 503(b)(1)); Brewer, 

233 B.R. at 829 (pursuant to Section 365(d)(3), lessor to a nonresidential lease are entitled to 

allowance of an administrative claim, for rent due during the pre-rejection period, without regard 

to the Section 503 demonstration of benefit to the estate).  Under Section 365(d)(3), Trustee is 

required to pay all normal rent payments set forth in the Lease for the period running from the 

Petition Date through the rejection date.  See In re Litho Specialties, Inc., 154 B.R. 733, 737, fn. 

5 (D. Minn. 1993)(noting that 1984 amendments of Code created an “irrebuttable presumption” 

that the amount specified in a nonresidential property lease is the value of use by the estate). 
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B.  CSM is entitled to an administrative claim for payment of all amounts due 
under the Lease from the rejection of the lease to the confirmation of the sale 
of Debtor’s assets. 

 
In addition to the rent due for the period from the date of filing through the date of 

rejection of the Lease, CSM is entitled to an administrative claim for recovery of amounts due 

under the Lease for the period from rejection of the lease through the confirmation of the sale of 

most of the assets of the estate stored in the Premises.  It is undisputed that the estate incurred a 

significant benefit from the continued occupancy of the Premises.  Potential purchasers of the 

assets of the estate were able to view the assets and equipment located in the Premises.  It is 

believed that the value of such assets was substantially increased by the fact that they were 

shown to potential purchasers in the identical location as used pre-petition.  Trustee did not 

remove the items located in the Premises, despite repeated demands by CSM.  CSM should be 

allowed an administrative claim pursuant to 11 U.S.C. Sec. 503(b)(1)(A) for the use of the 

Premises by the Trustee after the rejection of the Lease, calculated as the reasonable rental value 

of the Premises as set forth and agreed upon pre-petition in the Lease.   

CONCLUSION 

CSM respectfully requests that this Court allow its administrative claim for recovery of 

amounts due both prior to and after the rejection of the Lease plus attorney fees and costs and for 

whatever other relief the Court deems just and equitable.  

Dated: August 7, 2003 
 MACKALL, CROUNSE & MOORE, PLC 
 
 By: /e/Patrick C. Summers     
 Patrick C. Summers (# 028841X) 
 Andrew P. Moratzka (#0322131) 
 Attorneys for Movant 
 1400 AT&T Tower 
 Minneapolis, MN 55402 
 Ph. (612) 305-1400 

































































 

 
U.S. BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
In re:          Case No. 03-31134-GFK 
          Chapter 7 
Quantech Ltd. 
         UNSWORN DECLARATION 
  Debtor(s)  
         FOR PROOF OF SERVICE 
 
 
 
 Elizabeth A. Johnson            , employed by Mackall, Crounse & Moore, attorney(s) 
licensed to practice law in this court, with office address of 1400 AT&T Tower, 901 Marquette 
Avenue, Minneapolis, MN 55402-2859, declares that on the date set forth below, I served the 
annexed _Notice of Hearing and Motion for Administrative Claim, Memorandum in 
Support, and Order Allowing CSM Investors’ Administrative Claim upon each of the 
entities named below by mailing to each of them a copy thereof by enclosing same in an 
envelope with first class mail postage prepaid and depositing same in the post office at 
Minneapolis, Minnesota addressed to each of them as follows: 
-------------------------------------------------------------------------------------------------------------------- 
United States Trustee    (Trustee) 
1015 U.S. Courthouse   Mary Jo Jensen-Carter 
300 South Fourth Street  1339 East County Road D 
Minneapolis, MN  55415  Vadnais Heights, MN 55109 
    
(Debtor(s))    (Attorney for Debtor(s))   (Co-Obligor) 
Quantech Ltd.     Paul Jones 
815 Northwest Pky.    900 Second Avenue So. 
St. Paul, MN  55121    Suite 1100 
      Minneapolis, MN 55402 
 
---------------------------------------------------------------------------------------------------------------------- 
And I declare, under penalty of perjury, that the foregoing is true and correct. 
 
Dated:   August 7, 2003               Signed: /e/Elizabeth A. Johnson 



 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

              
 
In re:          Case No. 03-31134-GFK 
          Chapter 7 
Quantech Ltd., 

 
         ORDER ALLOWING CSM INVESTORS’ 
 Debtor(s).       ADMINISTRATIVE CLAIM 
 
          
 
 The above-entitled matter came before the Court for hearing on Monday, September 8, 

2003, at the motion of CSM Investors, Inc. f/k/a CSM Properties, Inc. for allowance of its 

administrative claims pursuant to 11 U.S.C. Secs. 365(d)(3) and 503(b)(1)(A).  Appearances 

were noted in the Court’s record.  Based upon the proceedings had on said date, the statements of 

counsel, and all of the files and records herein, the Court now finds that cause exists entitling 

CSM Investors, Inc. f/k/a CSM Properties, Inc. to the relief requested. 

 NOW, THEREFORE, IT IS HEREBY ORDERED that CSM Properties, Inc., and/or its 

assignees and/or successors in interest’s administrative claim is allowed in the amount of 

$88,395.02 for rent, late fees, interest and attorney fees and costs in the amount of $961.50. 

Dated:               
        Gregory F. Kishel 
        United States Bankruptcy Judg



 

U.S. BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
In re: 
 
Quantech Ltd.,         

 
Bankruptcy No. 03-31134-GFK 
 
 

SERVICE LIST 
 
United States Trustee    (Trustee) 
1015 U.S. Courthouse   Mary Jo Jensen-Carter 
300 South Fourth Street  1339 East County Road D 
Minneapolis, MN  55415  Vadnais Heights, MN 55109 
    
(Debtor(s))    (Attorney for Debtor(s))   (Co-Obligor) 
Quantech Ltd.     Paul Jones 
815 Northwest Pky.    900 Second Avenue So. 
St. Paul, MN  55121    Suite 1100 
      Minneapolis, MN 55402 
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