
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

______________________________________________________________________________

In re: Bky Case No. 02-31674
Chapter 11

Sheldahl, Inc.,

Debtor.
______________________________________________________________________________

RESPONSE OF THE BOULDER COUNTY TREASURER TO 
THE SECOND OMNIBUS OBJECTION TO CLAIMS

______________________________________________________________________________

TO: Entities specified in Local Rule 9013-3(b)

The Boulder County Treasurer, by and through its undersigned attorneys, submits this

Response to the Steering Committee’s Objection to Claim No. 668 and Claim No. 691.  

INTRODUCTION

On June 28, 2002, the Boulder County Treasurer (“Treasurer”) timely filed Claim No.

380.  Claim No. 380 was subsequently amended by Claim No. 668 in the amount of

$168,891.22.  Claim No. 668 was filed with the court on August 11, 2003.  A true and correct

copy of Claim No. 668 is attached hereto as Exhibit “1".  The Treasurer’s Claim No. 668 is

based upon unpaid 2002 personal property taxes, including post-petition interest through August

29, 2003. 

The Treasurer also timely filed Claim No. 691 for unpaid 2003 real estate taxes in the

amount of $170,520.20.  Claim No. 691 was filed with the court on December 8, 2003 and was

filed as an administrative expense.  A true and correct copy of Claim No. 691 is attached hereto

as Exhibit “2".

On August 31, 2004, the Steering Committee (“Committee”) brought this Motion



objecting to Claim No. 668 and Claim No. 691 ( “Objection”).  The Committee’s Objection to

Claim No. 668 is two-fold.  First, the Objection alleges that the Treasurer has refused to accept

return of collateral in satisfaction of its claim, contrary to its obligations under the Plan of

Liquidation (“Plan”).  The Committee requests that the Court disallow this claim in its entirety.

The Committee also requests the Court for a tax determination pursuant to 11 U.S.C. §505.  The

request is based upon allegations that the value of the personal property, upon which the 2002

personal property tax was assessed, was grossly overstated.

 The Committee objects to Claim No. 691 having been filed as an administrative expense

claim arguing that the claim is secured by a lien on the real property located at 1285 Fordham

Street, Longmont, Colorado (“Longmont Property”).  The Committee requests that the Court

disallow this claim in its entirety and require the Treasurer to satisfy its claim against the

Longmont Property. 

FACTS

A.  PERSONAL PROPERTY TAX ASSESSMENT

Prior to filing for Chapter 11 bankruptcy relief, Sheldahl, Inc. (“Debtor”) owned and

operated a business located at 1285 Fordham Street, Longmont, Colorado (“Longmont

Property”). The Debtor also owned certain personal property located on the Longmont Property. 

Under the Colorado State Constitution, all corporations are subject to taxation on personal

property owned  or used by the taxpayer within state.  See Colo. Const. Art. X, sec. 10.  Pursuant

to the state tax statutes, the cost value of the personal property is the basis for the amount of a

personal property tax assessment.  See C.R.S. 39-1-103(13)(a) and (b).   The value of the

personal property is established by the personal property schedule filed by the taxpayer.  See

C.R.S. 39-5-107; C.R.S. 39-5-108.  Upon filing of the personal property schedule, a final



1 A substantial portion of the Debtor’s assets located on the Longmont Property were
included in the Motion for sale.  However, certain property located on the Longmont Property
were excluded from the sale (“Excluded Property”).  Certain Excluded Property was also subject
to the Treasurer’s lien interest for unpaid personal property taxes.

declaration of personal property is filed (“Declaration”).  A copy of the Debtor’s 2002

Declaration of personal property is attached to the Aff. of Michael A. Koertje as Exhibit “A”.

As set forth in the Declaration, the Debtor valued the personal property located on the

Longmont Property in the amount of $7,350,752.00.  The amount of the 2002 personal property

tax was computed pursuant to Colo. Const. Art. X, sec. 3(1)(b).  Payment of the personal

property taxes are secured by a statutory lien on the personal property in favor of the Treasurer.

On April 30, 2002 the Debtor filed for Chapter 11 bankruptcy relief (“Petition”).  At the

time of the filing of its Petition, the Debtor had failed to pay its personal property taxes assessed

for the years of 2000, 2001, and 2002.   Accordingly, the Treasurer filed Proof of Claim No. 380

in the amount of $487,417.05.  Claim No. 380 was based upon the following: 1) unpaid 2000 and

2001 personal property taxes, including interest in the amount of $326,797.72; 2) unpaid 2001

real estate taxes, including interest in the amount of $13,533.93; and 3) unpaid 2002 estimated

personal property taxes in the amount of $147,085.40.

On May 29, 2002, the Debtor filed a Motion for an order authorizing the sale of assets, 

subject to the Treasurer’s lien for unpaid personal property taxes, free and clear of liens, claims

and encumbrances (“Motion”).1  The Treasurer objected to the sale of assets.  To resolve the

objection, the Debtor agreed:  1) to pay in full any 2000 and 2001 delinquent personal property

taxes at the closing of the sale; 2) to pay in full any Real Estate Taxes through July 31, 2002 at

the closing of the sale; and 3) to put in escrow an amount equal to the unpaid estimated 2002

personal property taxes in the amount of $147,085.40 and allow for the Treasurer’s lien to



continue against the funds in escrow (“Agreement”).  The terms of the Agreement were

memorialized in letters dated August 1, 2002 and August 23, 2002.  A true and correct copy of

the above-referenced letters are attached to the Aff. of Michael A. Koertje as Exhibits “E” and

“F” respectively.  The Treasurer did not object to the Motion based upon the Agreement and the

sale of the Debtor’s assets to Northfield Acquisition Co. (“NAC”) closed on August 30, 2002. 

The August 21, 2002 Order approving the sale (“Sale Order”) specifically provides that the

Treasurer’s lien continues in the sale proceeds which are continuing to be held in escrow by the

Debtor.  Paragraph E of the Order states in relevant part that:

“...upon the closing...the Assets shall be free 
and clear of all interests, including liens, claims,
 interest and encumbrances of any nature...with 
all such interest to attach to the net proceeds in 
the order of their priority with the same validity, 
force and effect which they now have as against 
the Assets.” 

The Treasurer filed Claim No. 668 as an amended claim to Claim No. 380 to reflect the

partial payment of the taxes owed by the Debtor.  As amended, Claim No. 668 reflects the

remaining unpaid 2002 personal property taxes in the amount of $168,891.22, including accrued

interest.  The claim, as amended, is hereafter referred to as the “Personal Property Tax Claim.”

As of September 5, 2003, the Excluded Property remained on the Longmont Property. 

On September 5, 2003, a Receiver for the Longmont Property was appointed.  The Receiver

made efforts to contact all parties who retained an interest in the Excluded Property in order to

determine its disposition.  Eventually, the Receiver contracted to have the Excluded Property

removed from the Longmont Property.  The status of personal property was included in the

Receivership Reports filed by the Receiver.  A true and correct copies of the Receivership

Reports are attached hereto as Exhibit “3”.   The Excluded Property located on the Longmont



Property has been removed and scrapped for a minimal amount.  

On April 22, 2004, co-counsel to the Committee, Mr. James A. Rubenstein, sent a letter

offering the return of certain Excluded Property presumed to be located on the Longmont

Property in satisfaction of Claim No. 668.  A true and correct copy of the above-referenced letter

is attached to the Aff. of Michael A. Koertje as Exhibit “C”.  In a response letter dated May 13,

2004, the Treasurer demanded return of its secured collateral, $147,085.40 of sale proceeds

placed in escrow, in partial satisfaction of its claim.  A true and correct copy of the letter is

attached to the Aff. of Michael A. Koertje as Exhibit “D”. 

B. REAL PROPERTY TAX ASSESSMENT

Under the Colorado State Constitution, all corporations are subject to taxation on real

property owned or used by the taxpayer within state.  See Colo. Const. Art. X, sec. 10.  Prior to

and after the filing of its Petition, the Debtor owed the real property which has been referred to

as the Longmont Property. 

After the filing of the petition, Debtor continued to use the Longmont Property located in

Boulder County, Colorado.  The Longmont Property was necessary for the preservation of the

estate and the 2003 real estate property tax constitutes a tax incurred by the estate pursuant to 11

U.S.C. §503(b)(1)(B).  Accordingly, the Treasurer filed an administrative expense claim in the

amount of $170,520.20 for the 2003 real property taxes incurred after the filing of the

bankruptcy  (“Real Property Tax Claim”).

The Committee objects to the Real Property Tax Claim, arguing that the Treasurer be

required to satisfy its claim by looking to the real property secured by its tax assessment and that

it should be disallowed as an administrative expense claim.

 LEGAL ARGUMENT



I. THE CLAIMS ARE ENTITLED TO A PRESUMPTION OF VALIDITY.

Rule 3001(f) provides that a properly filed claim is a prima facie evidence of the validity

of the claim.  In addition, assessments made by taxing authorities are presumed to be correct. 

See Paccar, Inc. v. Commissioner, 849 F.2d 393 (9th Cir. 1988).  To rebut the prima facie validity

of a properly filed claim, there must be evidence presented by the objecting party that is of equal

probative force to that of the allegations of the proof of claim.  See In re Wheatley, 251 B.R. 430

(Bankr. N.D. Okla. 2000).  See also In re Southern California Plastics, 165 F.3d 1243 (9th Cir.

1999) (stating that although the creditor bears the ultimate burden of persuasion, the debtor must

come forward with evidence to rebut the presumption of validity).

The Eighth Circuit has currently reaffirmed that tax claims are entitled to a similar

presumption of validity.  See In re Harker, 357 F.3d 857, 858 (8th Cir. 2004) citing  N.D. State

Univ. v. United States, 255 F.3d 599, 603 (8th Cir.2001) (“Tax assessments made by the IRS are

presumed correct and the taxpayer bears the burden of proving, by a preponderance of the

evidence, that the assessment is erroneous.").

II. THE OBJECTION FAILS TO REFUTE THE PRESUMPTION OF THE
VALIDITY OF THE PERSONAL PROPERTY TAX AND REAL PROPERTY
TAX CLAIMS

The Committee has failed to meet its burden with respect to both the Personal Property

Tax Claim and the Real Property Tax Claim. Each claim is addressed below separately.

A. Personal Property Tax Claim

The Committee objects to the Personal Property Tax Claim, claiming that the Personal

Property Tax Claim must be reduced because the proceeds from the sale of the Debtor’s assets to

NAC resulted in amounts far less than the assessed value.  The Committee also objects on the



grounds that the Treasurer should be required satisfy the Personal Property Tax Claim by

accepting return of certain Excluded Property that the Committee failed to sell during the

administration of the estate.

1. The Personal Property Taxes were Validly Assessed Based Upon the
Valuations provided by the Debtor

Somewhat conveniently, the Committee fails to recognize one very critical fact - that the

personal property tax assessment was based upon values provided by the Debtor  pursuant to the

state tax statutes.   The Debtor valued the personal property located on the Longmont Property in

the amount of $7,350,752.00 and a final declaration was filed with the Boulder County

Assessor’s Office.  See Aff. of Michael A. Koertje ¶5.

While 11 U.S.C. §505 does give the Bankruptcy Court the right to determine the amount

of any tax, this is not the case for such a determination.  The Committee has failed to bring

forward any probative evidence that the value of the personal property listed by the Debtor was

an incorrect valuation at the time of the assessment.  In fact, the only evidence the Committee

has put forth is the purchase price paid by NAC for the assets of the Debtor in August of 2002 in

the context of a bankruptcy liquidation sale.  The Colorado tax statute does not define “value” of

personal property as a liquidation value but as an acquisition value, less depreciation.

The Debtor based its valuation of the personal property according to the provisions of the

Colorado tax statutes.  In the context of bankruptcy, the Debtor was forced to sell its assets for a

price far below its acquisition value.  However, the Treasurer should not be penalized for this

apparent decrease in value.  Instead, the Committee should be bound by the Debtor’s valuation

or at least put forth some evidence that the valuations of the personal property at the time of

declarations were erroneous.



It should also be noted that the Colorado tax statutes provide for recourse for taxpayers

who choose to appeal an assessment or seek an abatement.  See C.R.S. 39-8-106 through 39-8-

108; C.R.S. 39-1-113.  The debtor did not avail itself of these remedies and should be estopped

from asking this Court to engage in the tedious task of revaluing property.  See In re Northbrook

Partners, LLP, 245 B.R. 104 (Bankr. Minn. D. 2000) (stating that the bankruptcy court had the

discretion to abstain from tax liability determination under 11 U.S.C. §505). 

2. The Personal Property Tax Claim Should be Satisfied through
Payment of the Funds in Escrow.

The Committee argues that Boulder County must receive the amount of the

Personal Property Tax Claim from the Excluded Property supposedly located on the Longmont

Property.  While the Treasurer does not take issue with the Committee’s claim that, under the

Plan, the Debtor is allowed to satisfy a secured claim by returning collateral, the Committee’s

argument is problematic. 

First, the Committee fails to recognize that the proceeds held in escrow are subject to the

lien of the Treasurer for payment of the 2002 personal property taxes.  The Court granted this

lien in the Sale Order.  Accordingly, this money can, and should, be used to immediately satisfy,

in part, the Personal Property Tax Claim – based on the Steering Committee’s own argument.  

Secondly, the Committee asserts that certain personal property may still be available and

that the value of the offered property is equal to or greater than the amount of the Treasurer’s

claim, upon information and belief.  Contrary to its assertions, it appears that the Committee has

failed to preserve any of the Excluded Property it claims is available to satisfy the Personal

Property Tax Claim.  According to Receivership Reports, the Excluded Property was removed

and scrapped after notice to parties of interest.  See attached Exhibit “3”.    The Committee can

not now claim that the Treasurer be required to satisfy its claim from collateral that does not



exist.

Finally, the proceeds held in escrow were placed there by the Debtor.  Pursuant to the

Agreement, the Treasurer did not object to the sale of the Debtor’s assets securing the

Treasurer’s lien for unpaid taxes.  The Agreement provided that the funds in escrow were to be

used to satisfy the Personal Property Tax Claim.  This is supported by the evidence attached to

the Aff. of Michael A. Koertje as Exhibits “E” and “F”.

B. Real Estate Tax Assessment

With respect to the Real Property Tax Claim, the Committee argues that the Real

Property Tax Claim is not an administrative expense claim and claims that the Treasurer be

required to satisfy its claim by looking to the real property secured by its tax assessment.  For the

reasons set forth below, the Committee’s argument lack merit.

1. The Real Property Tax Claim Is An Administrative Expense Claim 

11 U.S.C. §503(b)(1)(B) states in relevant part that “...any tax incurred by the estate,

except a tax of a kind specified in section 507(a)(8) of this title...” shall be allowed as an

administrative expense.  In this case, the Real Property Tax Claim is for real estate property

taxes incurred on the Longmont Property in 2003. 

The Committee has failed to bring forward any probative evidence supporting the

contention that the Real Property Tax Claim is not an administrative expense claim as defined by

11 U.S.C. §503(b)(1)(B).  The Committee’s only basis for claiming that the Real Property Tax

Claim is not allowed as an administrative claim is the fact that the Treasurer maintains a lien on

the real estate to secure payment of the 2003 real estate property tax.  However, there is nothing

in the statute to indicate that secured claims are exclude from becoming administrative claims

pursuant to 11 U.S.C. §503(b).  See In re D. Soltan, 234 B.R. 260 (Bankr. N.Y. 1999).



The argument that, the payment of the Real Estate Tax Claim as an administrative

expense by the estate, will result in a windfall to the Treasurer is premature.  The Longmont

Property securing the Treasurer’s claim has been only recently foreclosed upon.  The general

assertion that the real estate taxes will be paid upon the sale of the Longmont Property fails to

consider the possibility that there may be never be a potential buyer for the real property.   Nor

does it take in consideration the possibility that the real property is not and may not be

marketable.  Again, the Committee has failed to present any probative evidence that rebuts the

presumption that the Real Estate Tax Claim as an administrative expense claim is valid.   

CONCLUSION

For all the reasons set forth herein the Objection related the Personal Property Tax Claim

should be denied in all respects and the Treasurer should be allowed to partially satisfy the claim

through payment from the funds held in escrow.  The Committee’s Objection to the Real Estate 

Tax Claim should be denied and the Treasurer should be allowed to keep the claim as an 

administrative expense claim.

Dated: October 8, 2004 Respectfully submitted,

_/e/ Ellen Cha________________
Bradley J. Halberstadt, #215296
Ellen Cha, Atty ID# 315217
Attorneys for Boulder County Treasurer
430 Oak Grove Street, Suite 200
Minneapolis, MN 55403
612-870-4100


























































