UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In re: Case No. 04-60934-DDO
Chapter 7
Jeffrey Paul Friesen and Debra Ann Friesen,
NOTICE OF HEARING AND
Debtor(s). MOTION FOR RELIEF FROM STAY

TO: Debtor(s) and Attorney for Debtor(s); David G. Velde, Chapter 7 Trustee; U.S. Trustee;
and other parties in interest.

1. Bank One, N.A., a secured creditor of Debtor(s), by its undersigned attorney, moves the
Court for the relief requested below, and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion at 1:00 pm on Tuesday, September 28,
2004, before the Honorable Dennis D. O'Brien, in Courtroom No. 2, at the 204 U.S. Courthouse, 118
South Mill Street, Fergus Falls, Minnesota 56537.

3. Any response to this motion must be filed and delivered not later than Thursday,
September 23, 2004, which is three days before the time set for the hearing (excluding Saturdays,
Sundays, and holidays), or filed and served by mail not later than Friday, September 17, 2004, which is
seven days before the time set for the hearing (excluding Saturdays, Sundays, and holidays). UNLESS A
RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT THE
MOTION WITHOUT A HEARING.

4. This motion arises under 11 U.S.C. §362 and Fed. R. Bankr. P. 4001. This motion is filed
under Fed. R. Bankr. P. 9014 and Local Rules 9006-1, 9013-1 through 9013-3. Bank One, N.A. seeks
relief from the automatic stay of 11 U.S.C. §362 with respect to certain personal property owned by

Debtor(s).



5. The petition commencing this Chapter 7 case was filed on August 10, 2004 and the case is
now pending in this Court. This Court has jurisdiction over this motion pursuant to 28 U.S.C. §§ 1334
and 157(a), Fed. R. Bankr. P. 5005 and Local Rule 1070-1. This proceeding is a core proceeding.

6. Bank One, N.A. holds a valid, perfected interest in a 2000 Ford F150, vehicle
identification number 1IFTRX18LXNY A19564 (the "Vehicle").

7. Copies of Bank One, N.A.'s agreement with Debtor(s) (the "Contract") and evidence of
perfection of Bank One, N.A.’s interest in the Vehicle are attached hereto as Exhibits A and B and
incorporated herein by reference.

8. Payments due under the terms of the Contract for the months of Apirl through August 2004
totaling $2,151.91 plus late charges, have not been made by the Debtor(s).

9. The balance due under the Contract is $19,489.40 as of the date hereof. On information
and belief, the fair market value of the Vehicle is approximately $12,000.00.

10.  Bank One, N.A.’s interest is depreciating, while Debtor(s) are failing to make payments.
Bank One, N.A. does not have, and has not been offered, adequate protection of its interest in the
Vehicle. There is no appreciable equity in the Vehicle and, in view of the fact that this is a Chapter 7
liquidation proceeding, the Vehicle is not necessary for an effective reorganization.

11.  The failure of the Debtor(s) to make payments pursuant to the Contract or otherwise
provide Bank One, N.A. with adequate protection of its interest in the Vehicle constitutes cause, within
the meaning of 11 U.S.C. § 362(d)(1) and 362(d)(2), entitling Bank One, N.A. to relief from the stay.

12.  Bank One, N.A. requests that any order modifying the automatic stay be effective
immediately as allowed under Federal Bankruptcy Rule 4001(a)(3).

13. If testimony is necessary as to any facts relevant to this motion, T. Johnson, or some other
representative of Movant, will testify on behalf of Bank One, N.A..
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14. This notice of motion and motion also serves as notice of default as may be required by

Cobb v. Midwest Recovery Bureau Co., 295 N.W.2d 232 (Minn. 1980). If the default is not cured before

the hearing, Bank One, N.A. will repossess the Vehicle promptly upon the Court signing the Order.

15.  THISIS AN ATTEMPT TO COLLECT A DEBT, AND ANY INFORMATION
OBTAINED WILL BE USED FOR THAT PURPOSE.

WHEREFORE, Bank One, N.A. respectfully moves the Court for an order (i) modifying the
automatic stay of 11 U.S.C. §362 so as to permit Bank One, N.A. to foreclose its interest in the Vehicle in
accordance with Minnesota law, (ii) finding that Bankruptcy Rule 4001(a)(3) of the Federal Rules of
Bankruptcy Procedure is not applicable, and (iii) granting such other relief as may be just and equitable.

Dated: August 24, 2004 STEWART, ZLIMEN & JUNGERS

By __ /e/ Bradley J. Halberstadt
Bradley J. Halberstadt (#215296)
Attorneys for Movant
430 Oak Grove Street, Ste. 200
Minneapolis, Minnesota 55403
(612) 870-4100
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre: | Case No. 04.60934-DDO

Chapter 7
Jeffrey Paul Friesen and Debra Ann Friesen,

Debtor(s).

YERIFICATION

L, Tracy Johnson, a Bankruptey Specialist of Bank One, N.A. declare under penalty of perjury that

the following is true and correct to the best of my knowledge, information and belief:

Datad:

Bankrupitey Spécialist
Bank One, N.A.




PAGE 2/6” RCVD AT 8119(2004 6:43:37 PM [Eastem Daylight Time]* SVRIRIGHTFAXH * DNIS:4 * CSID:B02 674 7194 * DURATION {mm-s5}:02:06

08/23/2004 10:06 FAX Reimer, Lorber&Arnovite ey vu

BANK ONE ARIZONA Fax:602-674-7184 Aug 19 2004 15:46 p.Q2

g et Qlskoa1 (|

galior ' Buyar
RETAN INSTALLMENT CONTRACT | pREEWAY FORD, INC, JEFFREY PAUL FRIESEN
AND SECLIRITY ASREEMENT 5706 LYNDALE AVE S. 51932 GRACE DR
Ne. = | _auuoNINGTONL NN 66420 = . | _pETRIOT CARES HM GESOL
|55 i 2 | S s g | Yo, o T S ™
SALE! You aprke to purchase fom us, over fime, the Motar Vehicle {vehicle) and servicna deserived below, Your purchmze Ia gulyject to the

formes and senditions of this coniract and sacufily agraement (Contract), Tie Vohicle |s sold In i1 preasat condiion, tegeiher with the usual
accagearies and giiachments.

Degcriptiono!  Yewr , cuui , ...VIM. g s tis INTARAPIRTLN : Sther:
Mator Venicle  Make _ FOHU_INULK Ue I\lq'.!.\'uar' " .
Purchased Motel F SERLES (3 New' CXMzed

Dasoription of '

Trade-in 1997 FORD TRUGK F150 1FTEX1BLAVACO6424

SECURITY: To sacure your payment and periormance under the wrms of this Gontract, you l?Iwe Us a eenuyity Interest in the vehicle, &l
acceseions, atlaghments, acsessarles, and squipment pleced in or 6n the Vehicls, tegathar oalled Properly, progeads of the Pragen?.
You sleo assign to us and give us i sedunty intetast in proveuds and premium rafunds af any insuranes zrd servioe conyrots purchased with

thie Sontrasl.

PROMISE TO PAY AND PAYMENT TERMS: You prorgiag Jo pay us the prindigal amaunt o5 23300,50 , pius finance
Lsharges am:nygg on the uhpald balanca at the rale of __{_,._-.._.ﬁ pe¢ year feam today's dzle untdl paid in full, Finance charges actnig on
s . day hasiz. You agres to pay:this Conlract accarding i the paymant scheciule and lata charge provisions shown in
jhe TRUTH IN LENDING DISCLOSURRS. You also agree to pay any addiliunal amounts accordng (& the tarms and condiflane of this Confract.
£ LOAN ADMINISTRATION FEE: You agree 10 pjy an adtiitional, nanrafunsable \oan administration fee of $25.00 that will be O paldin
gash. (] pald pro rara avier the: ConURe 1em, L whihhelid from tha proceeds (I itis fee is withheid from the precaeda, tha amaunt is includad in the
principal gum).

DOWN PAYMENT: Yau also agrea 10 pay, ar apply to H";a Cash Frica, on ar batare toticy's date, any cash, rebate and nex rrade-in value described
i;; L"fp'lﬁﬂﬂéﬁa’é 3: AMOUNT FINANGED, (3 You egree to maky deferrad payments a5 part of he cash down payment as feflectrd In

. DISCLOSURES
AL TVCLUNT ENAN ——TOTALSALEPRCE |
pERCERTAGE RATE GE Yhe shiunt o cre RTAL O AN |ma el o %f‘y'awum%ﬁa o0
Tha cosl of yeut efeditae | The dellar amaunt fho proidsd to you or on wmr;mm; ericlt. Inehding your down payrent of
' ayeany taw. crail will 2051 You. your behath i Bd pRYTENE. | g 580.00
6.9 «js 5376.38 23300,50 . |s 28676.88 ¢ ZgzEE.08
Payment Schoduje: Your paymant sehedulo wil be _— !
Number o Paymants | Amount of Payments : Whan P nt= Arg Dus |
72 398.29 WONTHLY, BEGINNING: JANUARY 7th, 2003 :

Bacurily! You are giving & sacufity imerest i e Moiar Vanicts burshased,
ate Sharge: if & paymani is mors than A0t ___dayslse, you will be charged
§ % _ . 78 aMOUNt May inorease 50 a 10 atways b the highest

amount aliowed by law under Minn. Stat, § 47.59. ,

Prepayments Il you pay off this Oontract eaxy, yau will nat have io pay & panalty.
0 i you pay off this Contract aarly, you wiii not ba entitiad 1 & relund ot part of the 1oan administration feo. '

Cantract Frovislons: You can sss the terme of this Gontract for any additicnal infarmation atout narpayment, default, ANy fanuired

repayment befors the schsthled date, and prepaymen) refynds and penaltios.

ACENT ThSIILAKHYE (~radll 2 aradit dleshillin T O ITEMIZATION NE aALINT EINANPREM ..

92 o 2eled)



03/23/2004 10:06 FAX

. u
b meted Pyl

EANK ONE ARIZONA Fax:602-674-7194

{Page 3 ot 26)

I

—— by gt e e ] ] e RS ey Wp L a0 M)
health), & Biher INsufance coveraye quoled bolw,ﬁra not
raquire::d lun gbﬂilan eradit and we wil not pravide them unless yau 8ign
and agrea to pay the addilional pramium. it you want Sush Ingurance,
we wiﬁ abiain it for you (if you qualify for coverage), Wa are ucting
telow ONLY the covarages you have chosen o gurchage,

Crogit Life: Insured
O gingte (ol Pre, $
Credit Disability: Insuted
Clsingle Dlusim Prem. &

Your signature balow means you wart {oniy) e Insuranca unvjrugam

Reimer, Lorber&Arnovitz

FARTRT I

Aug 19 2004 15:46 P,03

Vehidli Price {inc!. seles m:of-ﬂ L !5 T 2R247.50

Barvice Contract, Pajd 1a: = : 5 M
Manulacturer's Rebale 3 : rff .
Cash Down Payment S W/R
Dalarmd Dowr Paymant § RIA A
a, Tatal Cash/Rebats ‘
b. Trade-ln Alowancs § Teitho. oc’
G, Lesai Amo F J420,00

d. pot Trade-in (0. minus e.) $ —— g
g, Not Cash/Trage-In (2. pius d.) 5__.-__“.;..530 an

t (e, Jinclose as §0 M negative; 3
e ate quoled. vou heve deolifaa any caversped we Down Parmanugmdki' Balanco ot ca:,g, p,.‘:a 8 P 2
s i ! | ,.-..-—Trs—m—
‘i i — t Pald to Public Oficiale « Fling Fres 8Py
el ot Buyer @ab |ngurance Premiuma” S
PROFERTY INSURANGCE: You must instire the Proparty ag nng  Amountte Finance fina a. (if 8. I8 Ragativa) 8 —RTA
{His Coniract, You mey purohase or provite the insumnce through any TmW E.___mr
inaUrance company reaspnably acmpinmﬁ mus. Ths pollision l mrage TO 2 2 — B M_"rrl_
deduclible tay not sxceed $ | — ?H ou gat '_:'_a: —GAP~COVERRGE™ g ey v
ineLranas liom ugh U you will pay 5 o *
for oﬂm — | Total Oinar Charges/Amaunts Pd. 1o Others 59800
: of coverage. Less: Prepald Finanes Charges $ — 3O
This premium ig caloulated as tollowe: | amount Financed $ :
s _-_%Hhua:lbla. Goiligion Coveraga & e may tetain o receive a portion of thig smeunt,
Cls __._k&dumlble. Gurp!aremnstm Crv, § NOTICE TO BUYER
[l Fre-Thett and Gombined Additional Coverage 1) Do not slgn this agreement before yeu raad It or if

$ NA
Liabifity insuranes goverage fer badlly inj urly and fvotnr
Ly[- 18]

vehicls damage saused {0 alhers Js nat included I this
Cantract uniess checkad ana Indicated, )

(] WoTOR VEHICLE SERYICE CONTRACT: With your
purchase o the Vehiele, you agrée 1o purchase & Motar ‘{ehiule
i

t contains any blank spacea, (2) You are entitled ig a
completoly filled-in copy of this agresment. (3) Under
the law, you have the rignt 1o pay off in advance the
full amoudnt due anti under certaln conditions to obiain
a I:artlul refund of the finance charge, (4) IMFORTANT.
o T BE A BINDING CONTHAGT AND YOU MAY
LOSE ANY DEPOSITS |® YOU DO NOT PERFORM

Sarvioe F%awsts aover ' . AGGDHDING 70 ITS TERMS,
Thia Service Conirad! il b8 11 87 fof 1€ AUS:7 TZUWHILES gy siaHING BELOW BUYER AGREES T0 THE TERMS ON

ARSIGNMENT: g
I Eﬂa'ﬂgljis ﬁnlmt and Security Agrmament is aaTgned

2 EAN _ .
the Assignee, phona { mm?m; gesigmmant lsl‘p\ada

artha terma of A5 MBREIT,y[] urdor the taims of
tha ASBIGRTAE = hln uslg\monﬂnIMn

Wit rag ;
Sellar: By Date 2002 | .
MINNESOTA wm CONTRACT ANE SECUATRY AGRECNENT
XSS © 15 Sywnents, Mi0.. Bk B, MN Fiewm RB-21{Van 1 "

. .
\ kn il T e e A e I 1 T e

PAGES 1 AND 2 OF THIS CONTRACT AND ACKNOWLEDGES
RECEIPT OF A COPY OF THIS CONTRACT,

PAGE °/5* RCVD AT $/1812004 :43:37 PM [Eastem Daylight Time]* SVR-RIGHTFAX/T * DNIS:1 * COID:502 674 7494 * DURATION {mm-35):02-06



08/23/2004 10:07 FAX Reimer,Lorber&Arnovitz W UG

'

Aug 19 2004 15:48 P.06

BANK OME ARTZONA Fax602-674~7194

(Page2 o @)

s%&f::‘f“ﬁ‘“ﬁ"*

B""\’r‘?s%““'“""‘“ E%EEE”IJ%}E DIMERTHE AR GNNARNAN,  veooo

iy 042000578880 00 5211 o, it
oPE
R
' FRIESEN JEFFREV PAUL ﬂ?m%%fﬁf"éﬁ""““m ,’
. 81932 GRACE DR %@b
DETROIT LAKES MN Hé50. i
KLA2E9
"y 80 EQRD | 48GRF 15T SECURED PARTY
SE : JFTRX18LXYNA19554 LIEN HOLDER
T RETAIN THIS DOCUMENT - See revema
Ca L ) . o gide of this form for r.-.-mwlnn inig lien,
R BANK ONE NA
S L PO BOX llsas

e T ‘ ' LEXINGTON KY 40576-1606

'
o '

» . . . ' . R

' o L ' [ P 5 - I

ot oo a . . PR

Lo e 10 I ' . . . ' :
] . - .- S e - Ve e L2 . .

¥ ' oy (1o mar o "0 Ve W T Ry S . :

PAGE 6/ RCVD AT &/10/2004 6:43.37 PM [Eastern Diaylight Time] * SVR-RIGHTFAJH * ONIS:1 03ID:602 674 7494 * DURATION (mnss):02-38




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re: Case No0.04-60934-DDO
Chapter 7

Jeffrey Paul Friesen and Debra Ann Friesen,
MEMORANDUM IN SUPPORT OF
Debtor(s). MOTION FOR RELIEF FROM STAY

Bank One, N.A. submits this memorandum of law in support of its motion for relief from the stay

in the above-entitled matter.
FACTS

Bank One, N.A. holds a perfected interest in a 2000 Ford F150 with a vehicle identification
number [FTRX18LXNY A19564 (the "Vehicle”). Payments due under the terms of the Contract for the
months of Apirl through August 2004 totaling $2,151.91 plus late charges, have not been made by the
Debtor(s). The balance due under the Contract is $19,489.40 as of the date hereof. On information and
belief, the fair market value of the Vehicle is approximately $12,000.00.

ARGUMENT

Pursuant to Section 362(d)(1) of the Bankruptcy Code, relief from the automatic stay shall be
granted upon request of a creditor "for cause, including the lack of adequate protection of an interest in
property of such [creditor]." 11 U.S.C. Section 362(d)(1). No payments have been made as required by
the Contract between the Debtor(s) and Bank One, N.A. has otherwise not been provided with adequate
protection of interest in the Vehicle. Such failure constitutes cause, within the meaning of Section

362(d)(1), entitling Bank One, N.A. to relief from the stay. United Savings Assn. of Texas v. Timbers of

Inwood Forest Assoc., Ltd. (In re Timbers of Inwood Assoc., L.td.), 484 U.S. 365, 108 S.Ct. 626, 98

L.Ed.2d 740 (1988).



Pursuant to Section 362(d)(2) of the Bankruptcy Code, relief from the stay is also appropriate
where no equity exists and the property is not necessary to an effective reorganization. In re Albany

Partners, Ltd., 749 F.2d 670 (11th Cir. 1984). The balance due under the Contract is $19,489.40 as of the

date hereof. The fair market value of the Vehicle is approximately $12,000.00. Clearly, no appreciable
equity exists in the Vehicle. Finally, as this a Chapter 7 case, the Vehicle is not necessary to an effective
reorganization.

CONCLUSION

For all the reasons set forth herein, Bank One, N.A. is entitled to an order terminating the
automatic stay of 11 U.S.C. § 362 and authorizing it to foreclose its interest in the Vehicle in accordance

with Minnesota law.

Dated: August 24, 2004 STEWART, ZLIMEN & JUNGERS

By_/e/ Bradley J. Halberstadt
Bradley J. Halberstadt (#215296)
Attorneys for Movant
430 Oak Grove Street, Ste. 200
Minneapolis, Minnesota 55403
(612) 870-4100




U.S. BANKRUPTCY COURT
DISTRICT OF MINNESOTA
In re:

Jeffrey Paul Friesen and Debra Ann Friesen
UNSWORN DECLARATION
Debtor(s).
FOR PROOF OF SERVICE

Bky. No. 04-60934-DDO

Bradley J. Halberstadt, an agent of Stewart, Zlimen & Jungers, attorney(s) licensed to practice law in this court,
with office address of 430 Oak Grove Street, Ste. 200, Minneapolis, Minnesota 55403, declares that on the date
set forth below, I served the annexed Notice of Hearing and Motion For Relief From Stay upon each of the
entities named below by mailing to each of them a copy thereof by enclosing same in an envelope with first
class mail postage prepaid and depositing same in the post office at Minneapolis, Minnesota addressed to each
of them as follows:

United States Trustee (Attorney for Debtor(s)) (Trustee)

Suite 1015 Rolf H. Nycklemoe David G. Velde

300 South 4th Street 106 E. Washington 1118 Broadway
Minneapolis, MN 55415 Fergus Falls, MN 56537-0936 Alexandria, MN 56308
(Debtor(s))

Jeffrey Paul Friesen

51932 Grace Drive

Detroit Lakes, MN 56501

Debra Ann Friesen
51932 Grace Drive
Detroit Lakes, MN 56501

And I declare, under penalty of perjury, that the foregoing is true and correct.

Date: August 24, 2004 Signed:_ /e/ Bradley J. Halberstadt




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re: Case No. 04-60934-DDO
Chapter 7

Jeffrey Paul Friesen and Debra Ann Friesen,
ORDER GRANTING
Debtor(s). MOTION FOR RELIEF FROM STAY

The above-entitled matter came before the Court for hearing on Tuesday, September 28, 2004 on
the motion of Bank One, N.A. seeking relief from the automatic stay of 11 U.S.C. §362. Appearances
were noted in the Court's record. Based upon the proceedings on said date, the statements of counsel, and
all of the files and records herein, the Court now finds that cause exists entitling Bank One, N.A. to the
relief requested.

NOW, THEREFORE, IT IS HEREBY ORDERED that the automatic stay of 11 U.S.C. §362 is
immediately terminated as to Bank One, N.A., and Bank One, N.A. is authorized to foreclose its interest
in the subject 2000 Ford F150, vehicle identification number IFTRX18LXNY A19564 in accordance with

Minnesota law. Notwithstanding Fed R. Bankr. P. 4001(a)(3), this order is effective immediately.

Dated:

Dennis D. O'Brien
United States Bankruptcy Judge

400451518580009811
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