UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre: Chapter 7

BKY Case No. 04-60885-DDO
Daniel Joseph Byrne,
Rebecca Lyne Byrne,

Debtors.

NOTICE OF HEARING AND MOTION FOR
RELIEF FROM THE AUTOMATIC STAY

TO: DEBTOR, TRUSTEE AND OTHER ENTITIES SPECIFIED IN LOCAL RULES
2002-5 AND 9013-3

1. Caterpillar Financial Services Corporation (“CAT Financial”), a secured
creditor herein, by and through its duly authorized and undersigned attorneys, moves the
Court for the relief requested below, and gives notice of hearing herewith.

2, The Court will hold a hearing on this Motion at 1:00 p.m. on September,
28, 2004 before the Honorable Dennis D. O'Brien, United States Bankruptcy Court, 204
U.S. Courthouse, 118 Southmill Street, Fergus Falls, MN 56537, or as soon thereafter
as counsel can be heard.

3. Any response to this motion must be filed and delivered no later than 2:00
P.M. on September 25, 2004, which is three days before the time set for the hearing, or
filed and served by mail no later than September 21, 2004, which is seven business
days before the time set for the hearing. UNLESS A RESPONSE OPPOSING THE
MOTION IS TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A
HEARING.

4. The Court has jurisdiction over this motion pursuant to 28 U.S.C. §§ 157

and 1334, Fed. R. Bankr. P. 5005 and Local Rule 1070-1. This is a core proceeding.



The petition commencing this case under Chapter 7 was filed on July 23, 2004 (the
“Petition Date”). The case is pending in this Court.

5. This motion arises under 11 U.S.C. § 362(d) and Fed. R. Bankr. P. 4001.
This motion is filed under Fed. R. Bankr. P. 9014 and Local Rules 9006-1, 9013-1
through 9013-4 and 9017-1. CAT Financial seeks relief from the automatic stay under §
362(a) with respect to certain personal property owned by Debtor and requests that this
Court permit CAT Financial to immediately enforce the order requested, lifting the 10 day
stay imposed by Rule 4001(a)(3).

6. CAT Financial holds a valid and perfected security interest in a certain
CAT 226 Skid Steer Loader S/N 5FZ03600 (the “Collateral”) owned by the Debtor. The
current wholesale value of the Collateral is approximately $16,000.00. As of the Petition
Date, Debtor Daniel Joseph Byrne (the “Debtor”) is indebted to CAT Financial in the
amount of $9,356.24, pursuant to an Installment Sale Contract (Security Agreement)
(the “Contract”). True and correct copies of the Contract and evidence of perfection of

CAT Financial’s interest in the Collateral are attached hereto as Exhibits A, B and C.

7. The Debtor has failed to maintain proper insurance coverage for the
Collateral.
8. The Debtor is in material default under other terms of the Contract.

Specifically, Debtor has sold and transferred possession of the Collateral to a third-party
without CAT Financial’s consent and in direct violation of the terms of the Contract. A
true and correct copy of the contract evidencing this sale is attached hereto as Exhibit D.
9. The aforementioned circumstances constitutes cause within the meaning
of § 362(d)(1), entitling CAT Financial to relief from the automatic stay, to the extent that
the automatic stay would prevent CAT Financial from enforcing its rights under the
Contract. Because the Collateral is no longer in the Debtor’s possession, CAT Financial

seeks the relief requested on an expedited basis to protects its interest in the same.
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10. CAT Financial has incurred and will incur attorney fees and costs to
protect its right to the Collateral and to payments concerning the same. Incident to this
motion, CAT Financial seeks allowance of attorneys fees and costs incurred herein.

11. This Notice of Motion and Motion also serve a notice of default required

by Cobb v. Midwest Recovery Bureau Co., 295 N.W.2d 232 (Minn. 1980).

12. This motion is supported by (1) CAT Financial’s Memorandum in Support
of Motion for Relief from the Automatic Stay; (2) such other matters which may be
presented at the hearing on the motion or prior to the Court’s decision; and (3) such
other matters of which the Court may take notice.

13. If testimony is necessary to any facts relevant to this motion, CAT
Financial reserves the right to have its representatives testify as to the Contract and as
to the material default thereunder.

WHEREFORE, CAT Financial prays that this Court enter an order (1) granting
CAT Financial relief from the automatic stay, to the extent applicable, in accordance with
11 U.S.C. § 362(d) to repossess the Collateral and to pursue its other state law
remedies, including selling the Collateral to a third-party; and (2) granting such other and

further relief as the Court deems just under the circumstances.

Dated: September 17, 2004 DORSEY & WHITNEY LLP

By /el Alpha Khaldi
Katherine A. Constantine #123341
Alpha Khaldi #0303860
50 South Sixth St., Ste. 1500
Minneapolis, MN 55402-1498
Telephone: (612) 340-2600

Attorneys for Caterpillar Financial Services



INSTALLMENT SALE CONTRACT (SECURITY AGREEMENT)

PURCHASER(S): SELLER (DEALER):

Dan Byrae ZIEGLER INC.

18233 Counly Rd [2NW 901 WEST 94TH STREET

Gartield, MN 56332 BLOOMINGTON, MN 55420-4259 .

Counry: Douglas ’( I—‘{SDS),

Subject o the tecms and canditions set forth below and on the reverse side horeof, Scller hereby s2Tis the equipment deseribed below (¥he *Unit” or "Units®) o Purchaser, and
Purchser (if more than one, jointly and severally), having been offercd both & cash sale price and a time sale price, hercly buys the Units from Seller an a time sale basis.

NEW (IF USED) DELIVERED
OR FIRST MODEL PESCRIPTION OF UNIT(S) SERJIAL# CASH SALE
—VSED _USED RRICE
(1) New n6 Caterpiltar Skid Steer Loader 5FZ03600 $21,708.00
FIRST DESCRIFTION OF ADDITIONAL SECURITY
USED (MAKE, MODEL & SER1AL KUMBER) Sub-Total, S 21,708.00
Sales Tax 3 0.00
1. Towl Cash Sale Price. $ 21,708.00
Cash Down Pay 400
Net Trade-in Allow 0.0
FIRST DESCRIPTION OF TRADE-IN EQUIFMENT 2. Totl Down 0.00
USED (MAKE, MODEL & SERIAL NUMBER) 3. Unpsid Bslance of Cash Price (1 - 2).. 21,768.00
4. Olficial Fees (Speeify)e e 100.00
Document Fer 10000
Other Feas 0.00
5. Physicsl Damage s
6. Principal Balance
(Amount Financed) (3 + 4 + 5hearrecmen J— 21,808.00
Trade-in Value 0.00 7. Finarce Charge
Less Owing 1p 0.00 {Tionc Price Diffesenbial).......coumiosroenrcen S— S 3,558.80
Nel Trade-in Allowance .00 8. Time Balance
(Total of T 6 +7) 1 28366.80
Locatian of Units 18233 county RA 128W 9. Time Sale Balance
Gatfield. MM 56332, Douglss (Totzl of Payment Price) (2 + 8} 5 25,366.80
10.  Annusl Percentage Rite 5.90%%

11, Dalc EINANCE CHARGE hegins wacerne __67Z %€ /

Purchaser hiereby sefls and cooveys to Seller the above described Trade-in Equipmont and warrants it  be free and clear of all elaims, lens, security interests snd
encombrances except {o the extent sbows above.

1« PAYMENT: Puchaser shall pay 10 Seller, ot IX0 Box 730669 Dallas, TX 75373-066%0r such other focation Seller designates in writing. the Time Balance (Tem B
ahove) as follows {check (a) ar (b)]:

X (8) I 60 cqual manthly installments of $422.78 sxch, with the first instaltment due on G-23-0]  and the balance of the inswltments due on the like day of
each moath therrafler, (except na payments shall be due during the month(s) of a/a), until the entins indebledness has been paid; or
\

__®)in d with the Payment Schedule attached to this Contract.

{Provisions of section I continued on reverse,)
SEE REVERSE SIDE FOR ADDITIONAL TERMS AND CONDITIONS WHICH AKE A PART OF THIS CONTRACT.

LIABILITY INSURANCE COVFRAGE FOR BODILY INJURY AND PROPERTY DAMAGE CAUSEPR TO OTHERS IS NOT INCLUDED IN THIS
CONTRACT.

NOTICE TO PURCHASER: (1) DO NOT SIGN THIS CONTRACT BEFORE YOU READ IT OR IF IT CONTAINS ANY BLANK SPACES; {2) YOU ARE
ENTTTLED TO AN EXACT COPY OF THE CONTRACT YOU SIGN: (3) UNDER THE LAW YOU MAY HAVE THE RIGHT TO PAY OFF IN ADVANCE
THE FULL AMOUNT DUE AND TO OBTAIN A PARTIAL REFUND OF TUE FINANCE CHARGE.

PURCIIASER ACKNOWLEDGQES RECEIPT OF A FULLY COMPLETED CQPY OF THIS CONTRACT EXECUTED BY BOTH PURCHASER AND SELLER,

Prrchases(s) und Seller have duly exceuted this Contract as of g -~ Q L20L ZZ

Purchase sy Selter:
Dan Bymne ZIEGLER INC,

a,m ?\ Ao By__ R 5%\
\ {
N (Pkm'r)j-t S o >Q3 4 QQLLCLC Nzme (PRINT) 3. K. Engkson
" - Executivo Vice President

Tite Y @.u«\n Y Tide

ot s e P S0

Exhibit A



ADDITIONAL TERMS AND CONDITIONS
1. PAYMENT {esatinued): Porchaser shall pay t Seller a fate payment charge equat 1o the Josser of° () the highest eharge allowed by 3w or (b} $% of the amoumnt of any pawment
Gincluding any acceleraied puyment) not made when due under this Contract (or such Later dase ag may be required by appli Taw). Upon preps w full or leration of the
total unpad Time Balance, Purchuser shall receive a rebate of the uncurmed portion of the Finance Charge computisl on an actuarial basis ks 2 processing fec Eacept a3 atherwis:
expressly ros wded besewn, the obligations of Purchaser hereunder shall ot he affected by yny defest in. damage 1o, loss of or imerference withe pussession or use of any Unit. by the
atiachment of any lien vr clasm to any tnit, or for any other vause.

2. DISCLAIMER OF WARRANTIES: Purchaser seknowlicdyes and agrees that Scller is not the manufacturer of the Linigs) und that Puschuser has sclevied each Unit based on
Purchaser’s own judgment without any reliance wh on uny or ions made by Seller, AS BETWEEN SELLER AND PURCHASER, THE: GNIT{S) ARE
PROVIDED *AS IS WITHOUT ANY WARRANTIES OF ANY KIND. PURCHASER HERFBY EXPRESSLY DISCLAIMS a) ALL WARRANTIES OF
MERCHANTABILITY. &) All WARRANTIES OF FITNESS FOR A PARTICULAR PURPOSE. AND €} ALL WARRANTIES AGAINST INFRINGEMENT OR THE LIk
Seller assigns ty Purchuser its interest in any of the manufacturer’s wasranties on the Unii(s),

3. POSSESSION, 1SE AND MAINTENANCE: Purchser shall not (a) use any Unit improperly. carclessly, unsafely or in vislation of any law ot regulation o7 for personal, family, or

household purposes or for any purpose other than in Purchaser’s business. tincluding agriculiural business): (b) permit the use of any Unit by anyane other than Ptachaser or change the
permanent Jocation of 2ny Ulnit frum the vouinty and state apeified above without the prlor writien consent of Seller. o {x) sell, lease. awyign o transfer, or create or suffer to exist any
ben, claim. secusity interest o1 creumbeance on any of itz rights hereunder of in any Unit. The Units are and shall remain persomal property imespective of their use or manner of
attachment to realty. Upon ptive ftice to Puichaver, Selfes oF its agen) shall bave thy right (but not the abligation) at all sexsonglile vimes ko inspect any Unit. Purchiser shall at its
expense maintain the Units in gond operating order, sepair and condition. Purctuser skall not alter any Unit or affix any wyuipment 1o any Unit i such altcrion o addition weuld
tmpair the originatly imended function or reduce the value of such Linit, Any alteeation or addilion 1o any Unit shatl be st the sgle risk of Purclaser,

4. TAXES: Purchaset shisil prampity puy all taxes. asscssments, fees and other charges when levied or aigessed against any Uinit of the ownership or use thental or shis Contrac o any
payments made of 10 be made to Seller.

§. WAIVER AND INDEMNITY: PURCIIASER HERGBY AGREES TO RELEASE, DEFEND, INDEMNIEY AND HOLD HARMLESS SELLIR, ITS DIRECTORS, OFFICERS,
EMPLOYEES, AGENTS AND ASSIGNS FROM AND AGAINST ANY CLAIMS OF PURCHASER OR THIZD PARTIES, INCLUDING C'LAIMS BASED 'PON BREACH OF
CORTRACT. HREACH QI WARRANTY, PERSONAL, [NJURY, PROPERTY DAMAGE, STRICT LIABILITY OR NEGLIGENCE, FOR ANY LOSS, DAMAGE OR DNJURY
CAUSED DY OR RELATING TO THE DESIGN. MANUFACTURE, SELECTION, DELIVERY. CONDITION, OPERATION, USE, OWNERSIIP, MAINTEENANCE OR REPAIR
QF ANY UNIT FURTHER, PLURCHASER AGREES TO BE RESPONSIBLE FOR ALL COSTS AND EXPENSES. INCLUDING REASONABLE ATTORNEYS' FEES,
INCURRED RY SELLER OR ITS DIRECTORS. OFFICERS, EMPLOVEES, AGENTS AND ASSIGNS IN DEFENDING SUCH CLAIMS OR IN ENFORCING THIS FROVISION,
UNDER NO CONDITHN OR CAUSE OF ACTION SHALL SELLER BE LIABLE FOR ANY LOSS OF ACTUAL GR ANTICIRATED BUSINESS OR PROFITS OR ANY
SPECIAL, INDIRECT OR CONSEQUENTIAL DAMAGES.

&, INSURANCY.: Puschaser, at its expense. shall Keep cach Unit anud oll equipment listed as Addirianal Security insured agatnst all risks for their Tult insurabe value and shatl maindain
comprehensive puhli linbility insuegnee in an amount feasonably auceptable 10 Seller. Afl such insutance shall be in such form and with such compamies as Setler shall reasonably
approve, shall be primary. withuu sight of contribution feom 40y insurance carried by Selicr, and shall provide that sisch insyrance may not be cancelled or altered so as 20 affect the
intetest uf Seller without at leasr 0 days' prior wrilten nontice to Scller. Al insurance covering lote or dymage ta the Units and Additionat Secutity rhall name Seller {or ity Yesignee) as
fusa payee and he payable to Seller as ity inteecst oy appear. Purchaser sxrees to notify Selker of any aceurrenice which muy become the hasis uf an insurance ¢laim hepeunder and not

tu make any adjustments with insurers withou Sellcr's pror writien voasent. Prior 1o the first delivery of any Unit 1o Purchisser, Purchaser shalt defiver 10 Seller satisfictory evidence of
suvh insurance coverage.

7. EVENTS OF DEFAULT: Fach of the fullowing shall constitute an “Evenl of Oefault™ hereunder: () Purchaser shall fail fo take any payarend to Selier when duc hereunder or Fail

10 ubsen ¢ or perform any ather covenant, agregment or waranty made by Purchascr hercunder; (b) any represcntation we wummanty of Parchaver contained herein of in any document

furnished (o Seller in connection herewith shall be incorrect of misleading when mides (c) any Unit o7 additional security shall become lost, stolen, destruged, irreparably damagad vr
subjiect ki any sule, lien. claim, security interest or encumbrance (other than in favor of Scller of jts assignee); (d) any defalt shall seeur undcr any ulber agreement between Funchasey

and Selle: te} Purehaser o any guerantor of thiy Contract shall cease to do business, become insolvent, make an assignmicnt for the benelit of creditors ur lile any petition under any
bankruprcy, izath Ivency o mortorium law, or ay other faw (o the relicf of debtors: 11} any involumary petition stalt be fiked under any bankrupicy statute ageinst
Purchaser or any guarantor of s Contract we any reeeiver. trustee. of similar official shall be appa o take p of the properties uf Purchaser or any guarantor of this
Coniract unless such petitinn or appointment ceases 1o be in clfect within 30 days of said filing or sppointment: (p) Seller chall reasonably deem ity iito be insveure; of () any breach o
repuiliation by uny guarntor shall occur uader any guaranty obtzined by Seller in connection with this Contract,

8. REMEDIES: If any Lvent of Drtsult shall ocour. Seller may, at its option, do any one or mare of the following: ta) Declare all amounts due or tu become dug undes this Contract.
excluding any uncamed parsiup of the Finance Charge, immediately due and payuble: {b) recover any addirional damages apd éxpenses sustained by Setler by reason of die breach uf'
any L, ion o warranty ined in this Contract; (e) enforve the secusity interear granted hereunder: ¢y without notice, Tiability or legal process, enter upon the
premises where any of the Units or 2dditional sccurity may be and take possession thereof, and (e} myuire Purchaser to assemble the Units and additional recurity and make thom
availstic to Seller af a place dosigrared by Seller which is reaseqably conveniens 1o bosh parties. Time 13 of the esscnce of this Contragt., Seller shall have 1 rights given ta g secured

panty by law and may retain 2l manies theretofore: paid by Purchaser b der as ion for the use of the Units by Purchaser, Sellér may, & its oplion. undsrtake
commereially reasonable efforts to sell the Units and additional securily, and the proceads of ahy such sale shalt be applicd: First. (o reimbarse Seller for all 1casonable cxpenses of
retaking, holding, prepaning for sate, and selting the Units and addis seeuriry. including all tases and b) " fees, amd sexond, 1o the extenl not previvusly paid hy
Purcharer, tn pay Seller 4l amounts then Juc of acerued under this Conmace, includi g any I 4 and late payment charges, Any sutpluy shatl be paid ter the prTson

PRy
entitled thertto  Puschaser shall pomptly pay any deficiency to Seller, Purchaser scknawledges that sales tor cash of on credit to 2 whaolesaler, reuides or usee of the Units or additional
secunity, and with or witheat the Laits or additiona) secarity being present st such sale. are all commercially reasonsble. Punchaser agroes 1o psv all reasonabie attonicy s’ fees (1o the
extent permitie by applicable law) and all eosts and expunses incurred by Seller in enforeing this Contrast. The remedics provided herein shall be cumulative and in addition to all ather
remedies an law o1 in equity. 1 Parchaser (ails to perform any of its obligations under this Contract, Seller may (but need not at any time thercifler perfiem xuch obligation, dm} the
vepenses incumed in conneetion therewith shall be payable by Purchaser upon demand.

9. SECURITY INTEREST; FURCHASFR ASSURANCES AND REPRESENTATIONS: To securc payment of Purchasers indeh to Seller kb, ler ard the pei fi
of it abligations of Purchaser kereunder. Purchaser hereby grants to Seller a ontintityg security interost in the Units, and in the egui t. if any. described as Additional Security on
the front uf ts Contract. incliding alt h 5. 2nd optional fearires for such Units and Additional Security (whether ur ot instaliod thereon} and att substitutions.
! ddli and % theretn, and ds of all the foregoing incluling, but not limited ta, proceeds in the form of charel paper. Purchaser will. 3t 19 expense, du
any aut amd exccure, acknowhslpe, deliver. file. register and record any Dacuments which Solker deemis deairable in its discretion o protrat Sellee’s seenrity interest and Setler's nghts
and henefite under this Comract  Porchaser herchy irresucably appoinis Selfer ag Purchaser's Attomey-in-Fact for the signing and Gling of such documents and authurizes Seller to
delegate these limited powen. Purchaser acknawledges 1he signature of Sethr or said dolegatve upon such documents 1 hit the samx s Purchaser’y uwn for all moses and with Lthe
peeaent mient 10 authentivare the document. Pueehiser represents and warrants tu Seller that (a) Purchaser has \he powsr to make, deliver and perfarm under this Contracy; (b} the peison
eveculing and dehvering this Contract is authorized 10 Jo so on beliaif of Purchaser; (¢} this Contrart i 1 valid obligation of Purch Tegally bindoy upost it and enforccable
n ceordance with its terms, and (d) 2ll credil. financiab and other infe i bnitied to Scller in ion with this Contcact is and shall be trre, comvect and complete  Purchaser
lunher represents and wartants to Scller tha: Purchaser will not change its principal place of business or primary residedse and. il & busincss <nitty. its fonm of businest organization
tineluding any menger, congolidatiom, reincurprration or such similar restructuring), without prios wrilien notice 1o Seller

10, ASREGNMENT; COUNTERPARTS: The rights and remedies of Seller under this Contract may be assigned by Seller at any time. 1T this Contrct (s assigned by Sefler, the teem
“Setler™ shall theticeforth mn Selter's assignge. and it assigned o a hip, shall th Mean such ip and, for purposes of Sections 2. 4, 5 and &, each jutner in such
pantacshup. I acified by Seller. Purehaser shal) make oll paynents due bereunder direcdly 1 the party designated in 2uch mitice, withoul any offyet or deductinn whatsois or. Purchascr
waives, 0s to Sellers assipnee. 2l claims and Jefenses Purchaser may have or asser against Seller and agrees that ao such ¢laim or defense will be assericd against Seller's assignee. No
acsignment of thrs Contract by Seller shall refease any claim Purchuser omas have suabwet Seller hervunder. Ko Msipament of this Contract we any right or oblizatlon hereunder niay be
ke by Purchaser withut te prior writien consent of Seiler. This Cotttract shall be hinding upon and inure to the beneilt of Seller and Puschaser and their refpeelive suceessors and
assigns. Although muliple eutnterparts of his document may be signed. only the ¢ Pont aceepied, acknuwledged and eortified by Carerpillar Financial Servivey Corporotion on thy
sgnatvre page thereol as the original will cunstétute original charicl paper-

11. EFFECT OF WAIVER: ENTIRE AGREEMENT; MODIFICATION OF CON FRACT; NOTICES: No delay r omission to oxercise any night or rermedy acoruing Lo Seller
hereunder shall imipair any xeeh right or remedy nos shall it be construed to be 8 waiver of any breach or defauli of Purchaser, Any waiver or consent by Sefler under this Contract st
be in wniting sperificatiy set fonth, This Confraet completcly states the rights of Seiler and Puschaser with respect Lo the Units and supersedes all priar agseements with respet therctu,
No variatwen or mudificatum of this Contract shall be valid unfess in wriling.  All notices kereunder shalt be in writing, addressed 1o each PAry A the sddress set frth on the (ront of this
Conteact or a1 such other address 3y may hereafier be fumnished in writing.

S APPLICABLE LAW, JURISDICTION AND JURY TRIAL WAIVER PROVISIONS: {his Ag! shall be ! by and J under the Jaws of the Stare of
Tennessee. withuin giving ¢t 1o the conNict-of-laws principles thereoll and Purchaser hereby consents to the jurisdiction of any state or federat court logaled within the Stafe of
Tennessec. THE PARTIES HEREIOQ HERERY WAIVE TUE RIGHT TO TRIAL BY JURY N ANY ACTION ARISING OL'T OF OR RELATED TO THIS AGREEMEN L. THE
OBV IGATIONS OR THE COLLATERAL.

13, SE\'I‘.RAB“‘_IT\': SURYIVAL OF COVENANTS: If any provision of this Contract shall be invalid under any appiicable liw, such provision shalt be deemed omitted bud the
remaining provisiins herenf shall be given offect. All ubligations of Purchaser under this Contsact sial) survive the expivation or term ination of this Cantract to the extent requined fur
their full sbaervance and perfermance

St e V8 M Tem) i1 g



ASSIGNMENT OF INSTALLMENT SALE CONTRACT
(SECURITY AGREEMENT)

For valuable consideration, the rcecipt of which is hereby acknowledged, ZIEGLER INC. of
BLOOMINGTON, MN ("Scller") hereby sells, assigns, tr and sels over to Caterpillar Financial Services
Corporation (“Assignee"), its successors and assigns, (a) all of Seller's interest in and rights and remedies under the
Installment Sales Contract (Security Agreement) atiached hereto, dated as of _ $-2%-¢ L (ths "Contract"),
exccuted by Seller and Dan Byrne  ("Buyer®), and (b) Seller's security interest in the Units (as defined in the
Contract).

Stller represents and warrants to Assignee that (a) the Contract is genuine and all st of fact contained therein
are true and correct; (b) ¢the Contract has been duly authorized, execuled and delivered by the parties thereto, and the
signatures thercon are the genuine signaturcs of the parties whose signatures they purport to be; {c) the Contract is the
original and only contract executed in connection with the Units: (d) the Contract constitutes the entire agreement of the
parties with respect to the Units; (¢) the Contract is a valid and binding agreement of each party thereto, enforceable
against such party in accordance with its 12rms; (f) Seller has the right to assign the Contract (o Assignee; (g) as of the
date hereol, no party to the Conmact is in default thereunder; (h) the Units have been delivered to Buyer under the
Contract in satisfactory condition and have been unconditionally accepted by Buyer; (i) upon acceptance of this
Assignment by Assignee, Assignee will have a valid, perfected, first priority security interest in the Uhnits and in all
equipment (if any) described as Additional Security in the Contract, and good title to the Contract, free of all liens,
claims, security i and brances; and (j) as of the date hereof, the unpaid balance specificd in the Contract is
§25,366.80, without ofisct or deduction of any kind.

This Assignment shall be binding on Seller, its successors and assigns and shall inure to the benefit of Assignee, its
successors and assigis. This Assignment shall become effective otily upon acceptance hereof by Assignee.

IN WITNESS WHEREFORE, Sellcr has duly executed this Assigoment on $23~u)
Caterpillar Financial Services Corporation ZIEGLER INC.
(Assignee) (Seller)
Signature; Qéégééﬂ ,! ; |S: 44 Signature; 'S.M-T)\
Name (PRINT): Felicia A. Sims Name (PRINT); S. K. Enigrsan
DOCUmentalion Manager . Exetufive Vice Presigem
Title: Title:
23 200
Accepied on: MG 8
Porm K ALyt frrive ARIFNTN 118 T
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UCC FINANCING STATEMENT
FOLLOW INSTRUCTIONS (front and back) CAREFULLY

‘.7 FILING DATE:2001/08/ 2 7
! FILING TIME: S &G
STATE OF MINNESOTA

FLNGNO.. 00/ /4 0/ 7

FILING OFFICE:SECRETARY OF STATE

. | A HAME & PHONE OF CONYACT AT FILER {optionad)

Fhonea830) X39-1202 Fox (818} 5824141

&, SEND ACKNOWLEDGEMENT TO: {Mame ang Acaress)
[ Ucc Divect Senvices
P.0. Box 23071
Glandale, CA 51208.9071

L

94867 CAT11
3043934401

File with: Minnesota

hn

I

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

1. DEBTOR'SEKACTFLM.LEGALNAME-kmmiymdeblormm(‘laalb)-dom abbreviata or combine names
13. ORGANIZATION'S NAME
OR .
1b. INDIVIDUAL'S LAST NAME FIRST NAME MIDOLE NAME SUFFIX
BYRNE DAN ,
1. MARLING ADDRESS oy STATE | POSTAL CODE COUNTRY
18233 COUNTY RD 12 Nw i GARFIELD MN {58332
r——— .
1d. YAX D #. S5N CREIN INFORE |1e. TYPE OF ORGANIZATION 1 ARISDICTION OF ORGANIZATION 19, ORGANIZATIONAL ID ¥, i? ary
ZATION
DEBTOR DNOHE
2. ADDITIORAL DEBTOR'S EXACT FULL LEGALNAME-hunondecbmnm@l ©or 2b} - o not ebbreviate or combina names
Za. ORGANIZATION'S NAME .
® 20, INDIVIDUAL'S LAST NASAE ARET NAME MI-DDLENME SUFFIX
26. MAILING ADDRESS [~ STATE POSTAL CODE COUNTRY
24, TAXID & S8N OR EIN OL WFO RE |20, TYPE OF ORGANIZATION 21, JURISDICTION OF ORGANIZATION h.mmbtﬂluy
TION
£BTOR [nowe
38 of 3b)

33. ORGAN|
Zisgler Inc. (Minnesota)

2

3. SECURED PARTY'S NAME {or NAME of TOTAL ASSXANEE of ASSIGNOR 8/P) < insert only gng secured party rame
IZATION'S NAME

3. INDIVIDUAL'S LAST NAME FIRST NAME WIDOLE RAME SUFFIX
— .3¢. MAILING ADORESS cry BTATE | POSTAL COOE COUNTRY
901 West 94th Street Minneapolis MN | 55420-4209

e ————————————
4. This FIRARCING STATEMENT cowers tha fellovdng coilatersl:

ONE CATERPILLAR SKID STEER LOADER MODEL 226,
ACCESSIONSTHERETO, NOW OWNED OR HEREAFTER, ACQUI
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FROM :LEUTHNER LAW OFFICE FAX NO. :328-762-8773 Sep. 10 2004 88:44AM P2

Contract for Deed for 2001 226 CAT Skidloader Senal # S5FZ03600

Purchase Price:  § 14000,00

Down Payment: - $2000.00 CA cxas 5432
Length of contract : 30 months

Amount of payment: $ 400.00

Interestrate : 0%

Payment due date :The First (1*) of every month starting with March 1,2004

Contractend date :  August 1,2006 equal to 30 payments of $400.00 totaling
$12000.00

Late fee: $25.00 If paid later than the 10™ of the month.
Date of Sale 2-1-2004
Seller is Dan Byme 43007 Summit Drive Nvansville, Mn 56326 218-267-5110

Buyer is Greg Kaufenberg 15249 Spring Lake Rd NW Miltona, Mn 56354 218
267 2541

Buyer must carry full insurance on the said equipment until the contract is satisfied.

If buyer decides to sell the skidloader, contract has to be paid in full before new owner
takes possession.

Buyer receives 3 attachments in deal : 66 inch bucket, Cat dirt bucket, and manure forks.
IF buyer defaults on loan for 3 payments, seller has the right to confiscate skidloader with
no obligution to retum any money invested by the buyer.

Skidloader must be maintained efficiently by the buyer, the length of the loan.

Payetts for the first 28 payinients will Be mada o Cat Finaicial, and Dan Byie
To insurc scller that Dan’s original notc is being paid off, Sellcr will notify
Buyer on ibe last 2 payments on how the check will be written,

In the event that the sellcr pays off the original note to Cat Financial, proof of the payoff
Will be presented to the buyer, and any payment thereafter will be made only to the
seller. -

There will be 2 signed copies of contract, one to seller anc ta buyer.

SELLER : Dan Byme BUYER : Greg Kaufenberg

Date,"?// £ dz”/_éb Date %@; \E 2004
Sigrmmm&\bimk-bf,ﬂdi’(@ Signature C;'M,,,] %Jﬁ&uw
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre: Chapter 7

BKY Case No. 04-60885-DDO
Daniel Joseph Byrne,
Rebecca Lyne Byrne,

Debtors.

MEMORANDUM IN SUPPORT OF MOTION
FOR RELIEF FROM THE AUTOMATIC STAY

This Memorandum is submitted in support of the MOTION FOR RELIEF FROM
THE AUTOMATIC STAY, AND REQUEST FOR A HEARING (the “Motion”) filed by

Caterpillar Financial Services Corporation. (“CAT Financial”).

PROCEDURAL CONTEXT

In this Motion, CAT Financial seeks relief from the automatic stay provisions of
11 U.S.C. § 362(a) to repossess that certain CAT 226 Skid Steer Loader S/N 5FZ03600
(the “Collateral”) which is the subject of the Installment Sale Contract (Security
Agreement) (the “Contract”) between CAT Financial and Daniel Joseph Byrne (the
“Debtor”) and to pursue its other state law remedies, including sale to a third party
purchaser.

POSITION

CAT Financial contends that the Debtor’s failure to maintain insurance on the
Collateral, constitute “cause” for relief from the automatic stay under 11 U.S.C. §
362(d)(1). Furthermore, the material default arising from the Debtor’s sale and transfer
of the Collateral to a third-party, in breach of the Contract, provides an independent

basis for the lifting of the stay.



FACTS

On August 6, 2001, the Debtor executed and entered into the Contract with
Ziegler, Inc., which was subsequently assigned to CAT Financial on August 23, 2001.
True and correct copies of the Contract and evidence of perfection of CAT Financial's
interest in the Collateral are attached hereto as Exhibits A, B and C. CAT Financial is
the holder of a secured claim, and is thus a party in interest. CAT Financial has a valid
and perfected security interest in the Collateral. The balance due on the Contract is
$9,356.24, plus costs and attorneys fees. On information and belief, the wholesale
value of the Collateral is approximately $16,000.00.

The Debtor has failed to maintain proper insurance coverage for the Collateral.
There has been a further material default of the Contract in that Debtor has sold and
transferred possession of the Collateral to a third-party who, upon information and belief,
continues to use the Collateral. This continued use is causing the Collateral to
deteriorate in value.

ARGUMENT

Under the Bankruptcy Code, the Court must grant relief from the stay if either of

two alternatives is met:
On request of a party in interest and after notice and a hearing,
the court shall grant relief from the stay provided under subsection (a) of
this section, such as by terminating, annulling, modifying, or conditioning

such stay -

(1) for cause, including the lack of adequate protection of an
interest in property of such party in interest;

(2) with respect to a stay of an act against property under
subsection (a) of this section, if —

(A) the debtor does not have an equity in such property;
and

(B) such property is not necessary to an effective
reorganization . . . .



11 U.S.C. § 362(d). With the exception of the equity issue, the debtor bears the burden

of proof on all elements. In re Marion Street Partnership, 108 B.R. 218, 224 (Bankr. D.

Minn. 1989); 11 U.S.C. § 362(g) (“In any hearing under subsection (d) or (e) of this
section . . . (1) the party requesting such relief has the burden of proof on the issue of
the debtor’s equity in property ; and (2) the party opposing such relief has the burden of

proof on all other issues.”).

a. CAT FINANCIAL is entitled to relief from the automatic stay pursuant to
11 U.S.C § 362(d)(1).

The Bankruptcy Code does not expressly define “cause.” See In re Metro

Square, 1988 WL 86679, at *2 (Bankr. D. Minn. Aug. 10, 1988). However, a lack of
adequate protection has been construed to constitute sufficient cause for lifting the stay.

See First Fed. Savs. Bank v. Sierra (In re Sierra), 73 B.R. 322, 323 (Bankr. D. P. R.

1987) (failure of debtor to provide adequate protection constitutes “per se . . . cause to
lift the automatic stay.”).

In the instant case, CAT Financial's interest in the Collateral is not adequately
protected because: (1) Debtor has sold and transferred possession of the vehicle to a
third-party in direction violation the terms of the Contract; (2) upon information and belief,
the third-party who purchased the Collateral from the Debtor continues to use the
Collateral and such continued use will decrease the value of CAT Financial’s interest in
the collateral; (3) Debtor has failed to maintain insurance coverage for the Collateral.
The aforementioned circumstances constitute “cause” within the meaning of § 362(d)(1),

justifying relief from the automatic stay. See United Savs. Ass’'n v. Timbers of Inwood

Forest Assocs., Ltd., 484 U.S. 365, 370 (1988); In re Reinbold v. Dewey County Bank,

942 F.2d 1304, 1306 (8" Cir. 1991).



CONCLUSION

Céuse exists under § 362(d)(1) to grant CAT Financial relief from the automatic
stay provisions of 11 U.S.C. § 362(a). Accordingly, CAT Financial respectfully requests

that the relief requested in the Motion be granted.

Dated: September 17, 2004 DORSEY & WHITNEY LLP

By /el Alpha Khaldi
Katherine A. Constantine #123341
Alpha Khaldi #0303860

50 South Sixth St., Ste. 1500

Minneapolis, MN 55402-1498

Telephone: (612) 340-2600

Attorneys for Caterpillar Financial Services



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre: Chapter 7

BKY Case No. 04-60885-DDO
Daniel Joseph Byrne,
Rebecca Lyne Byrne,

Debtors.

ORDER GRANTING RELIEF
FROM THE AUTOMATIC STAY

The Motion of Caterpillar Financial Services Corp. (“CAT Financial”) for Relief
from the Automatic Stay (the “Motion”) came before the Court and the undersigned
Judge. Notice of the hearing on the Motion being adequate, and the Court, being fully
advised of the premises, and based upon the Motion, all of the files and records in this

case and the arguments of counsel,

IT IS HEREBY ORDERED THAT:

1. The automatic stay imposed by 11 U.S.C. § 362(a) is terminated as it
applies to CAT Financial, in order that CAT Financial may repossess that
certain CAT 226 Skid Steer Loader S/N 5FZ03600 (the “Collateral”) and
exercise its state law rights and remedies, including sale of the Collateral
to a third party;

2. CAT Financial is allowed its reasonable attorneys fees and costs incurred
in this matter, such amount to be added to its claim amount so the any
sale proceeds in excess of such claim amount may be applied to the
allowed attorney fees and costs;

3. Notwithstanding Fed. R. Bankr. P. 4001(a)(3), this Order is effective
immediately.

Dated: September __, 2004

UNITED STATES BANKRUPTCY JUDGE



Inre: BKY Case No. 04-60885-DDO

Daniel Joseph Byrne, Chapter 7
Rebecca Lyne Byrne,

Debtors.

UNSWORN AFFIDAVIT OF SERVICE

|, Alpha Khaldi, state that on the 17th day of September, 2004, | did serve, via
facsimile, a true and correct copy of the NOTICE OF HEARING AND MOTION FOR
RELIEF FROM THE AUTOMATIC STAY, MEMORANDUM IN SUPPORT OF MOTION
FOR RELIEF FROM THE AUTOMATIC STAY and proposed Order on the following
parties :

Daniel Joseph Bryne U.S. Trustee

Rebecca Lynn Bryne 1015 U.S. Courthouse
43007 Summit Drive 300 South Fourth Street
Evansville, MN 56326 Minneapolis, MN 55415

Fax: 612-664-5516
Tamara L Yon

P.O. Box 605 Mathew P. Franzese
Crookston, MN 56716 Leuthner Law Office

Fax: 218-281-5831 218 3" Avenue E. Ste 102
Phone: 218-281-2400 Alexandria, MN 56308

Fax: 320-762-0773
Tel: 320-762-0259

/el Alpha Khaldi
Alpha Khaldi




