04-03459-0 UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case No. 04-60204

Herbert J South

and Janice M South, Chapter 13 Case

Debtors,
NOTICE OF HEARING AND MOTION FOR RELIEF FROM THE STAY

TO:  Debtor(s) and other entities specified in Local Rule 9013-3.

1. Ford Motor Credit Company moves the Court for the relief requested below and gives notice of
hearing.

2. The Court will hold a hearing on this motion on September 28, 2004 at 1:00 PM o'clock, in
Courtroom No. 2, at the United States Courthouse, 118 South Mill Street, Fergus Falls, MN.

3. Any response to this motion must be filed and delivered not later than September 23, 2004, which
is three days before the time set for the hearing (excluding Saturdays, Sundays, and holidays), or
filed and served by mail not later than September 17, 2004, which is seven days before the time
set for the hearing (excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE
OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT THE MOTION
WITHOUT A HEARING.

4. This Court has jurisdiction over this motion pursuant to 28 U.S.C. §§157 and 1334, Fed. R.
Bankr. P. 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The petition
commencing this case was filed on February 24, 2004. The case is now pending in this court.

5. This motion arises under 11 U.S.C. §362(d), §365(a) and (d), and Fed. R. Bankr. P. 4001 and

6006. This motion is filed under Fed. R. Bankr. P. 9014 and Local Rules 9006-1, 9013-1 through
9013-3, and 9017-1. Movant seeks relief from the automatic stay of §362(a), to terminate the
lease and to repossess the 2002 FORD EXPLORER 2D SPORT 4WD leased to Debtors, and

requests the court permit Movant to immediately enforce the order requested, without the 10 day



stay imposed by Rule 4001(a)(3).

6. Movant requests relief under §362(d)(2). Debtors have no equity in the vehicle and the vehicle is
not necessary to an effective reorganization. Movant requests relief for cause under §362(d)(1).
Failure to assume the Lease and to provide adequate protection or adequate assurance of future
performance under the Lease constitutes cause.

7. If testimony is necessary as to any facts relevant to this motion, Mary Evans, or some other
representative for Movant, from Movant's offices in Minnesota, will testify regarding the Lease
terms and default.

8. This notice of motion and motion also serve as notice of default required by Cobb v. Midwest

Recovery Bureau Co., 295 N.W.2d 232 (Minn.1980). If the default is not cured before the

hearing, Movant will repossess the property promptly upon the Court signing the Order.
9. A separate Memorandum of Fact and Law is attached hereto and made a part hereof.
WHEREFORE, Ford Motor Credit Company moves the Court for an order modifying the
automatic stay of §362(a) and the codebtor stay of §1301(a), if applicable,and such other relief as may
be just and equitable.

Dated: August 23, 2004

STEWART, ZLIMEN & JUNGERS, LTD.

/e/ Linda Jeanne Jungers

Linda Jeanne Jungers, Atty ID #5303X

Attorneys for Movant

430 Oak Grove Street #200

Minneapolis, MN 55403

612-870-4100
This is a communication from a debt collector attempting to collect a debt. Any information obtained will
be used for that purpose.




VEHICLE IDENTIFICATION NUMBER YEAR MAKE MODEL/BODY HILE NUMBEH

JFMZU?0E22UC30758 0e FORD 2l EPR 62050P715
DATE ISSUED ODOMETER TAX BASE CODE PLATE NUMBER CENTRAL OFFICE USE ONLY
07/24/02 ] 024745 09 HLSL0O?

NEW Ob/2L/02 EXP 05

NO SECURITY INTERESTS DOB OWNER

FORD CREDIT TITLING TRUST LSR

PO BX 10570y
ATLANTA GA 30348-570H4

ASSIGNMENT OF OWNERSHIP

ODOMETER DISCLOSURE STATEMENT, | (WE) CERTIFY THAT THE ODOMETER DAMAGE DISCLOSURE STATEMENT. TO THE BEST OF MY KNOWLEDGE THIS VEHICLE - ;

NOW READS {NO TENTHS) MILES AND TO THE O HAS  {J HAS NOT (CHECK ONE) SUSTAINED DAMAGE IN EXCESS OF 70% ACTUAL CASH VALUE. L F

BEST OF MY KNOWLEDGE THE ODOMETER MILEAGE IS: POLLUTION SYSTEM DISCLOSURE STATEMENT. TO THE BEST OF MY KNOWLEDGE THE POLLUTION .
J ACTUAL MILEAGE CONTROL SYSTEM ON THIS VEHICLE INCLUDING THE RESTRICTED GASOUINE PIPE | i

O +Has [ HAS NOT (CHECK ONE) BEEN REMOVED, ALTERED OR RENDERED INGPERATIVE.

O EXCEEDS MECHANICAL LIMITS OF ODOMETER . ’ ¢ B EER - ] . /! \.

{0 NOT ACTUAL MILEAGE — WARNING ODOMETER DISCREPANCY Assignment: | (we) certify that this vehicle is frae from all security interests, warrant title, and assign the ~ JE

registration tax and vehicle to: ~ !

I

SELLER'S PRINTED NAME(S) DATE OF SALE

BUYER'S PRINTED NAME(S)

“\

[}

SELLER'S ADDRESS DEALER LICENSE #

. X

BUYER'S ADDRESS

SELLER'S SIGNATURE(S)

BUYER'S SIGNATURE(S)

IMPORTANT — PLEASE READ: Al informetion collected on & motor vehicie applcation is required by law and is used to identity

your motor vehicle. Failure o provide required information may result in denial of the requestad action. Except for certain uses 3
permitiad by federal and state kaws, personal information contzined in your applcation may not be disdossd o anyone without !
your express consent. You may expressty consent (o the disclosure of your information by waiting to the foowing addrass: ! {ENE
MINNESOTA DEPARTMENT OF PUBLIC SAFETY i " '
DRIVER AND VEHICLE SERVICES DIVISION i i ~.
445 MINNESOTA STREET, ST. PAUL, MINNESOTA 55101 .
PS2700-11 PHONE 651-297-2126  TTY 651-282-6555 a i .
PV N PRGN Za e a r=p="es ‘a Y 7 it PARCSK N N 2 I JS PIREEIAY A PP Lot N L T
-~~~ KEEPINA'SAFE-PLACES-ANY-ALTERATION.OR'ERASUREVOIDS THISTITEES..
MINNESOTA MOTOR VEHICLE REGISTRATION CARD
SELLER’S NOTICE OF SALE
When you sell this vehicle, you are responsible to file the information below with the YR MK MDL
Department of Public Safety within 10 days. You may file over the Internet at a2 FORD cu EPR
or complete this post card and mail. This notice is not VIN
required if sol li ler. MN Statute 168A.
equired if sold to a licensed dealer. MN S 68A.10 LFMZU?0E22UC30758

| 0 RC  OCR O R A

62050P715 LFmzZUu?0E22UC3I07?58
Title Number Vehicle Kentification Number
Date of Sale
iTA
Purchaser’s Full Name Purchaser’s Date of Birth
Streci Address
City County State Zip Code
PLEASE PRINT

Monday, August 23, 2004.max

A

S

GROSS VEHICLE WEIGHT/BASE vatue 024785

PLATE # EXp
HLSEO? 05731/03
STICKER # TAX
<18uy927 319.00
RECORDED OWNER(S):

FORD CREDIT TITLING TRUST

PO BX 105704
ATLANTA GA 30348-570Y4

|l

-




NI T
1-800-727-7000 Motor Vehicle Lease Agreement 4\\%” Leaso Dala, ' 227 200

Lessee (and Co-Le: N d Add fuding C :
| I-ERBERW{ ST ThRYEE M Ga e o)
: HO BOX 531 Ford
EEMIDJI MN 56601 Credit
Lessor — Nama and Addra:
ANSEN_FORD LINCOL N MERCURY, INC Of
AASEL £OR0, LN PPN TS e )
RAND FORKS, ND 58201 = _J
“Ford Cradit” is Ford Mator Credit Gompany. The “Holder” is FORD_CREDIT TITLING TRUST and its assigns
By signing “You" {Lessee and Co-Lessee) agree to lease this Vehicle according to the terms on the front and back of this iease.
NewfUsed/Demo | Milsage at Deivary Yaar/ MaxaMode! GVW # Truck (tbs.) Vahicle ID ¥ Vehicie Uso
FORD 1 ERSONAL
NEW 5 2po2 LoRPorER N{A FMZUTOE22UC30758 P
1. Amount Dus At 2. Monthly Payments 3. Other Charges 4. Total of Payments
Leasa Signing or us (not part of Your manthly payment) (The amaunt You wili hava
Dellvery . Yout first menthy payment of $501 « Disposition fes (if You do paid by ine end of the
(Homized beiow)” . |is cfhP2/02 iotowed bf3____ | not purchase the Vahicle) N/A | tease)
payments 881+ 11 que on @I TH___ _NTA_A
day of each month. The \otal of Your monthty I
$4001.44 payments is § 12034 . 56 Total s N/E | (15534.56
* Hemization of Amount Due at Leass Signing or Delivery
5. Amaunts Dus At Leass Signing or Dullvery 6. How the Amount Dua at Lesse Signing or Delivery will be patd:
3. Capitalized cost reduction 3500.00
b. First monthly payment 50T
— WK
. Refundabie securlty deposit &. Net Irade-in allowance 3 N/A
) —wE 5
d. Titla lees b. Rebates and noncash credits
TWE SuTIaET—
l'-‘,/ Poysvaluon foes — AAmoum 1o be paid in cash .
— N7E —
WK
/ — —
woToag .
Total § Total $N 001.4%

7. Your monthly paymant |s determined as shown belaw:
2. Gross caphalized cost. The agreed upon vaius of the Venicks (&2 220 * 00 ) and any ilems You pay over lhe

leasa term (such as sarvice contracts, insurance, and any oulstanding prior credit or lease balance) ....... §5963.00
{Remized below)"*

Copitalized cost reduction. The amount of any nel trade-In allowance, rebate, noncash cred, o cash

e

thal You pay Ihat reduces the gross capitalized cost - 3500.00

c. Adjusted caphalized cost. Tha amount used in calculating Your base monthly payment =22463. 00

4. Residual velue. The valus of the Vehicle at the end of the leasa used in calculating Your base mortly payment .. — 1 2020-90 T

. Depreciation and any amortized amounts. Tha amounts charged for the Vehicle's decine in value 9642.50
through normal use and for other items paid over the fease ferm .. =

1. Rent charge. The amoun! charged in addition to the dapreciation and anyamofl ed amounts . .. + TO5T.B6

g. Total of baso monthly psyments. The depreciation and any amortized amounts plus te rent charge = 1T300.T6

. Lease payments. The number of payments in Your lease + Ll

i. Base monthly payment = U.5

i Monthly sales / use tax + 3050

R/A + 7K

WA [ + B7R

m. Total monthly payment 5 50" ""3

n. Lease tarm In months.

Early Termlnation. You may have to pay a substantial charge If You end this Isase early. The charge may be up |
The actual charge will depend on when the laase ls terminatad. The earlier You end the leazs, the groster thia cherge (s iikely to be.

8, Excess Wear and Use. vm‘mbamrwdb{gxmss«nmlbnmmwmmhvw%ngnwmmmwdmlm.mlassm
purchase the Vehicie, You must pay to Lessor ~_~_____ cents per mis kor each mile in excess of miles shown on the odomeler,
Sea hems 19 and 23 on back for addibonal excess wear and usa terms.

9. Extra Milsage Option Credit. At the scheduled end of tis lease, You will recive a crecit of N/ 2 cants par unused ik for the nurber of
unused mies between! ___anal/A miles, less any amounts You owe under this lease. You wil not receive any credit i
the Vehicle is desiroyed, f You lerminale Your lease earl, axercise any purchase option, ar in defaut or the credi s less than $1.00

10. Purchase Option at End of Lease Term
§12820.50  pius official fees and taxes is Your lease end purchase option price. You have the opiion to purchase the Vehicla Irom Lessor
in cash for the purchase oplion price at the end of this lease term if You are not in defauit

‘ﬁ Other important Terms. See Your lease documenis for additiona! infarmation on early termination, purchase option and maintenance
=<3  responsibilities, warranties, late and detault charges, insurance, and any secuity interests, it appiicable.

] 11. WARRANTY The Vehicle is covered by any warranty, | 15. LIFE, DISABILITY AND OTHER INSURANCE These coverages are nat required
, ‘extended waranty of service contract indicated below: 10 anter inio this lease and will nat be provided unless You sign below. If insurance is 1o
y Lessor, shownina given 16 You this date and are
xp[] Standard new Vanicle warranty provided by the for the term of this lease.
manufacturer or distributor of the Vehicle. i
[} Ute  N/a N/A }
tnsurance s !
N7 oo riial Cggorggs Amourt |
| o and the Lassor, or insuradis] $ Premium
The Vehicle's manutactuner, axtencs 8 wrttien waranty or sarvice conrac
covering the Veticle within 90 days from the dele of Bis leass, You get s S
nsured’s Sgnature(s
fmphier warrznies of merchartabifty and finess for & particular PUIPOss Disabliitp/ A 0" N/A
Otherwise, insurance
v Monthly Cover
N 7T
s
12 OFFICIAL FEES ANDTAXES § | "02° 10 insured Pramium
' The estimated tota) amount You wil pay for offcial and foensa oas,
| registraion, tile and taxes over the 1arm of Your leass, whether included Insurad's Signature
with Your monthly payments or assassed otherwise. The actual totat of Inaurance
; fees and taxes may be higher of lowar depending on tne tax fates in affect e
| o the vaiue of the leased property at the time a les or iax is assessed. N/A
I
i nsurer Wonthly Covorags
i 13, LESSOR SERVICES S N/A N/A
{See ltem 18 on back) f JN—
Insureds) Premium
)} 14, LATE PAYMENTS You will pay a late charge on
¢ sach payment that Is not raceived withn 10 days after insured's Signaturs(e}
il is dus. The charge is 7.5% of the fuil amount of the Totat Premiums $ N/& -t
scheduled payment or $50.00 whichever is less. -
**16. Remization of Gross Capitalized Cost
‘Agroed Upan Vatue | SalesAsa Tax & Other | Tite Fees License & Ragistration | Extended Waranty & | Lessor Services “Aoquisiion Fee
il el el N/a P 33u.00 | Serve Compy N/A N/A
3 + S +3 + & +3 + 8
Documentation Fos | Lie Insurance Disablity Insurance Totai Gross
Promium Premium
. N/A A | A= | WA —
+ 3 79.00 .$ /A +5s +3 + 3 +$ =8$_ -

SIGNATURES AND IMPORTANT NOTICES
Modification: This lease sets forth ait of the agreements of Lessor and You for the lsase of the Vshicle. There is no other agreemant. Any changs in this
5

lease must be in wiiting and signed by You and Ford Credit,

HERBERT SQUTH
Lossoe MAE SOUTH B
Cole .]:ANICE 8

NOTICE: (1) Do not sign this lease before You read it or ¥ H has any blank spaca ta be filled in. (2) You have the right to get s filled-in copy of this
lease. You state that You have bean given 2 filiec-in copy of this fease at the time You sign it and notice o
1he Leasor to Holder.

Lessea: HERBERT SOUTH By:

CoLassed ANICE MAE SOUTH 8 Title:

Lessor is hereby natified that Holder has sssignad lo “Intermediary.” as defined in the Red Carpet Lease Assignment, ite rights (but not its obligatons) with
respect {o the purchase of this Vehicle and the sale of this Vehicle al lease lemmination.

Lessor accepts this lease and assigns it lo Holder under the terms of the Red Carpet Lease - WOR Plan agraement

betwean Lagsoead bRk COEN MEREHRY o Tne . biind /4 ﬁf O3 Ley GUARANTY J

| Lessor: 8y: Titte:,
" Questions?? Contact Ford Creditat 1-800-727-7000 of www_iordcredit.com ORIGINAL
£C - 18504-P NOV 00 NOTICE: SEE OTHER SIDE FOR IMPORTANT INFORMATION y

Previous editions may NOT be used.

Monday, August 23, 2004.max



| VEHICLE MAINTENAN

17. VEHICLE USE AND SUBLEASING You wil mlm ovplm!\ others 1o
mhw(l)hwmdwh\-,‘

sert, (d) outsice the Urited States, except for levs than 30 days in Canads
o (#) a8 a privale of public caner. You will keep thua lease and Vehicle free
of alliens and sncumbmnces. You will not asalgn or subleass sty Inter
46t n the Vahicle or leses whthout Fard Cradlt's wrifien consant. | * 3

18. VEHICLE MAINTENANCE AND OPERATING COSTS Proper Vehicie
mainienance is Your responsbiily. You must maintain anG servics the
Vericie a1 Your own expense, using materials thal meet the manufacturer’s

37 epeciications. This includes KlIwing the owrser's inarual and mainte-
nanca schadule, documenting maintenanca performed, and making al
needed repairs. You are also responeibie for ail operaling costs such as
988 and ol Lsssor wit provide tha service(s). H any, identified e’
Lessor Servicar section umor the terms of 3 separate agreeme:
manutacturer wit mmem‘. wananty coverage on pars affetisd by &
478 to,mainiain 1ne Venicle as raquired by the manutacturer!
lSoc Lusol Services on ihe front of lease}

19. DAMAGE REPAIR  You are responsible for raparrs of All Damage
which are not & rasuft of normai wear and use. These repairs
include, but are nol limited to, thaae nacessary 10 return the Vanicle

-..10 Its pra-accident condion, including repairs to Exterlor Sheet

' Metal and Plastic Components, and 1o Vehicls Safety System:

seal belt and bumper system components.:

emant of Shaet Metal must be made with Qriginal Equipment

Manulacturer Shaet Metal, All other rapalrs must ba made with

Original Equipment Manutacturer parts or those of equal quality:

ing & collision rapair sstimate or before authorizing any coliision

1 You hiave nat had the rapairs made bafore tha Vebicka 1 ratured at the
scheduled 80d of this lesss, You wil pay the sstimated costs of uch
TBPAS, @ven H he repairs are nol made prior 10 Hokders. sas of the
Vi S

Oiscuss this requirement witn Your Insusance company prior to signy; |

L 1epait work. o

n(suRAm:E AND USE

0. VEMICLE INSURANCE  You mus! insure tha Vehicle during thia laase.
This Induiarics must'Ge

) (9get the state in which You te/register the Vehicie astablishes or
changes the minimum automobie iiabiity insumnce Hmits greater than
thoes listed above kor bodily Injury or death and property damage insur-
ance, You must insuce, e Veticle and the Holder al the higher minimum

su ., Thesa amounta mey not be sutficlent to
covar uitYour llablitles. Yo rhay wish'to consult Your Insurarics vt
01 about obtaining addilonal coverags. You wil lisl the loss payee and

4 @odiional insured as requestad by Lessor. You must give Ford Crack evi-
dence Glithis, irlirince.

You auihorize Férd Crodt, on Your bena o recaive and endorse chacks
d satle or reiease any chaim undor the insurance related (o
Héldhris iriarsip of he Venicle, You o Sigh 10 Holder ary other
nsurance proceeds related 10 this lease or Hoider's intarest in tha Vehicle.

1 You of Ford Cradk obiain 3 refund for amaunts paid to ird parties for
. ¢ tinsurance, wviucmn-cls,ormymmmmp-ﬂm-m;my
included in the Gross Capitaized Cost of this lease, You must pey to the
- Holder the entire amount of the mhmw‘fwnumumﬂo&rw
~ sublract the ratund Irom the amount You owa under this laase.
3

LESSOR 18 NOT PROVIOING VEHICLE
INSURANCE ORLIABIEITY INSURANCE
 You tderegister the Vehicie in, or change th ‘é.mg- location of the
+ ‘Vehicle, 1o & siate where Ford Cradit has estanif Ned miniaum automobile
5. dabity inaurance fimiis grester than those listed above for bodily infury o
dealh and property damage insurance, You must insure the Vehicke and
the Holder at the higher minimum limits estabiished by Ford Credit.

EMOING YOUR LEASE

21 y@q[a!umon This lease wil lerminate (end) upon (a) the end of the
Jerm-of is leasa, (b) the relum of the Vehicie 10 Lassor, and (¢) the pay-
rent by You of ak amounts owed under Ihis laase. Ford Credit may can-
9l Ihis leasa # You dotaul.

2. ‘R:‘ETURN OF YEMICLE if You do not buy the Venicle, at lsase and You

MUSt 18m 1o Lassor unless Ford Cradil specifies another place. N You
@il $0 return the Vehide, You must continue to pay the monthly payments
pius other damages to Ford Croai, including amounts payable under
detaun Payment of these amounts will nol flow You 10 keep the Vehcle.

. STANDARDS FOR EXCESS WEAR AND USE You are respansible for ai
ropais to e Vehicle that are not the resull af normai wear and use.
Thesa repoirs inciude, but ars not limited o thosa nacessary to rapai or
78piacs: (2) Thres which ars unmatched, unsale of have less than 1/8 inch
of remaining Lread in any place; (b) Electrical of Mechanical defocts or
matfunctions; (c) Giass, Paint, Body Panels, Trim and Grii] Work that
a8 brokan, mismaiched. chipoad. scraiched, pited, cracked, o # spplic-
ate, deried of rusied; (d} interior rips, stains, bums o wom amas; and
(6) Al Damage which woud bo covered by calkaion or comprahansive
inSurance whether of not such vinsurance i actually in force.
Replacement of Shest Matal must be made with Original Equipment
Manutacturer Sheet Metal. All alher repairs must be made with
Original Equipment Manufacturer parts of thoss of equal gualty.
Your use or repair of tha vahicle must not invalidals any warranty.

# You have not had the rvpairs made before the Vahicls s returned at the
chedued end of tha leass, You wil pay the es¥mated costs of such
ropdics, even  the repais are not made prior o Hoiders saje of
the Vehicle.

. OOOMETER STATEMENT Fedaral law raquirss You 1 complete a state-
ment of tha Vahicie's mileage &t the end of this lease.

DEFAULT You wik be i Getaut # (a) You fai 1o make any payment whaa
Oum, o (8]  banknpicy pettion i Nied by or against You, or (c) any gave
‘emmantal suthortty seizes the Vericls and dass not prompty and uncon-

aitonaly raioasa the Vericle 16 You, of (d) You have provided faise or mis-
" Ioading matertal informaton when appiing for thia lease, of ) You fad 1o
ksep any othe agreement in Ihis easa.

]!Mu-hﬁl-»ﬁ. Ford Cradt may cancel this lease, laks back the
Vebicle and sed i al & pubiic o private sale. You iso Give Ford Credit the
+"B9M 10 90 06 Your property 10 peacetully retaks the Vehicls., Evan f Ford
Crecit retakes e Vonicle, \mﬂlﬂl»lolyllm¢(l)!htwm i
any, datween the Unpaic Adusted Caphakized Cost and the veie which

Oue uncer this loase. m-nuomm«uummmwwadn
Vaiucia a1 Your opson wig ba: (a} the ret amount received by Ford Crect
| 190n 1o saie of the Venicla at wholesale, or (b) &3 Getermined by & pro-
mewmnmmmwmm

00ukd b6 reakzad st the saie of the Vanicio, plus (b) al oiher Amount then’

25. YOLUNTARY EARLY TERMINATION AND RETURN THE VEHICLE You
may lerminate this lsase early, ¥ You are not n detautt, by retuming the
Vehicle 1o Lessor and paying the folkawing: {a) an sarly lammination fee of
$200, plus {b) the dflerence, it amy. between the Unpaid Adjusted
Capitalized Cost and the Veticia’s Fair Market Whoiesale Vaius, phus (c)
4% other amounts then due under this fease. You will never pay more than
the sum of the remaining unpaid lease payments, pius any excess wear
nd use and misage chargos, and ai other amounts then due under this
iease.

YOLUNTARY EARLY TERMINATION ANO Puncw THE VEHICLE
Youmywmum.v-hd-'mLmumyﬁmbtmmdw
remaining payments, [ess any uneamed Rert Charges, phus ha purchase
option price and akl other amounts then due under this lease.

Unpaid Adjusted Capitatized Costis reduced on each paymenl dus date.
tis calculated by reducing the Adjusted Capitakzed Cost sach month by
the differance botwsen the Base Monthly Peyment and Ihe part of the Rant
chirges samed in that month on an actuarial baals. Rani charges are
samed whan dus. Lessor or Ford Credit wil provide You with a written
explanation of the actuarial method upon Your requesl.

Fair Market Wholesale Valus, at Your option, will be: (a) an amount
9900 10 by You 400 the Laesor, of (b) the valua which coukd be realized
3 e wholessie saie of the Vehicie, as detarmined by a pralessional
appraisal obtained by You st Your expanse. witia 10 days from
termination from an indapandent i party agraeatle to Ford Cradt, or
(c) € not estakahec by agreament or appraisal. the net amount received
by Ford Cradi upon the saje of the Vahicle at wholssale.

Ploase contact Ford Credit at 1-800-727-7000 or www.dordcredi com #
You have any questions regarding terminating Your Red Carpel Laase.

Gefaut, from an independent third party agreesbla 1o Ford Cradit. You must
8180 pry ak expansas, inchudng reasonable afioreys fews, payable by
Ford Credit Io oblain, Noid and sell 1he Vehicle, collect smounts dus and
#niorce Holder's righls under 1his Jease. You authorize Ford Credit 10 can-
ol Your ineurance and apply any proceeds t Your obiigaBon.

27. 08§ OR DESTRUCTION OF VEHICLE ff the Vehice s siolen o
estioyed, You wil pay 1o Ford Credi: () the Unpeid Adusted Capitaized
Cost. plus (b) ¥ othar amounis then dus Under this iease, minus (c) any
insurance proceeds raceived by Ford Credit. Gap Yaiver; ¥ You had in
sitect he inuranca requirod under this lease and Ford Crack receives the
um,mwpﬂybmmmwpmnmm
Payments, pius (D) the amount of the appicabls nsurance deductibie,
Plus (<) al other amourts then dus under s leass. Even I the Vehicie
I3 insured, until Ford. Cradi recaives the appropriate amount above, You
7% responeibia for the scheduled manthiy payments.

ASSIGNMENT AND ADMINISTRATION When You and Lessor sign this
loase, Lessor will assign it 1o Hokler. Ford Credit of a substute wil
administer s loaSe. You Must then pay all amounts due Under this isase
© Fard Credit.

»

H Ford Coacit s not the Hoider of this keass, Hokser has apported Ford
Cn«nmgq.m M.g-manthummnm
n Hoider's behall 15 eckministar, sriorcs, and datend tris lease. It Lessor
1t agreed 10 repair of mairtain the Vehicls, bR Ny insurance of par-

i “o %
TAXES You wil promptly pay al es, charges, and taxes relating ko the.
lease or Vehicie (Kxcet for Lo3sor's o Howdera income taxas). You wil
Pay thase amounts even ¢ they ars assessed aher laase and.

- TITUNG The Venicle wil be tied in the name of Hokder. You whl regis-
tor T Vehicle a3 Grectad by Ford Cradk. You wif pay all lioense, Ytie and
registration costs.

“®

- LIFE INSURANCE N Ford Cracit receives the benafia paid ursder any ite
insurance ceacribed on the reverse side, this isase wil contioue ¢ e is
8 Co-Laasea. Ay Coassse Wil pay when due all Amounts nat pekd by

ADOMIORAL INFORMATION

om any other sarvice, You wil iook only 10 the Lessor lor thesa services. ¢

1he insurance. I there Is no Co-Lessse, Ford Crectt will accept 8 reeson-
able replacermient designated by Your estake who agress in writing 1 per-
form Your obligations not coversd by the insurance.

2. INDEMNITY You whl indemniy and hoid harmises Lessor, Ford Crac and
Hokdior and thair assigna rom any loas or damage 1o the Vahicle and ks
mmwmummmmwummm
10 B Uss, Maintanance, of Condition of the Vehicia, You wif promptly pay
X fines and tickets imposed on the Viehicle oc its driver. 1 You 6o not pey,

o You wil reiminirss Ford Cradt and pey & $20 administraion fse, uniess
Prohibitad by faw, for every such fine, ticket, or penay thal must be paid
an Your behal.

33. SECURITY DEPOSIT Your security depowt may ba used by Ford Cradkt
10 pay all amounts tat You fail to pay wider this Leasa. You wil not receive
any ictarest, muwmuwmmmw

4. GEMERAL Em.p\umwmbynmdnmhmm
You rwsice, the lew that wit apply 1o 1hie loasa is the iaw of T stas. whers
the Leasar's piace of business 6, 23 sat Sorth on the fromt of the lease. If
Tt laor 3064 X ahow anty of the agreamaects in this lessa, the ones that
mmwuummmdmmumum

FC - 18508-P OV 00
Provious aGions may NOT be used.

NOTICE: SEE OTHER SIDE fgﬂ IMPORTANY INFORMATION
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04-03459-0 UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
In Re: Case No. 04-60204
Herbert J South
and Janice M South, Chapter 13 Case

Debtors,

VERIFICATION FOR MOTION FOR RELIEF FROM ST.

1, Vera Shea, the Designated Agent for Ford Motor Credit Company, the Creditor hlein, declare under
penalty of perjury that the following is true and correct accarding to the best of my Jhowledge,
information and belief, and based on the Creditor's business records:
l. [ am legally competent to testify and am personally familiar with the debt ovfled by Debror to the
Creditor on account number(s) 31251463.
2. The Debtor leases 3 2002 FORD EXPLORER 2D SPORT 4WD from the Cfditor. The monthly
lease paymeat is $501.44. As of today, the lease payments are delinquent
awing since August 7, 2004. The last payment credited to the account on A
$526.44, The Creditor owns the leased vehicle. The current NADA publifhed retail value for
the leased vehicle is $15,000.00. The Debtor is believed to be in possession[pf the vehicle.

3. Debtor’s confirmed plan provides for direct payments to Creditor; Debtor is failing to stay

current on the direct payments.
4. The lease terminates by its own provisions on September 22, 2004,
5. True and correct copies of the title documents are amached to the Motion as ibit "A". True

and correcr copies of the lease documents are attached as Exhibit “B*,

Daed:  F A0 VY

) dhen

Vera Shea

Ford Motor Credit Company
National Bankruptcy Sve Center
P.O. Box 537901

Livonia, MT 48153-7901

Monday, August 23, 2004.max



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Case No. 04-60204

Herbert J South

and Janice M South, Chapter 13 Case
Debtors,

MEMORANDUM OF FACT AND LAW

Ford Motor Credit Company ("Movant") submits this Memorandum of Fact and Law in support
of its motion for relief from the stay.

FACTS

Debtor's Chapter 13 Plan has been filed with the Court. The plan provides for Debtors to pay
Movant directly on the post-petition lease payments.

Debtor is in possession of the vehicle subject to a lease agreement dated 6/22/02, and such
agreement is a true lease, and not a retail installment contract, as defined by Minn. Stat. §336.2A - 103(j)
and §168.66. Movant is the registered owner of the vehicle as reflected by the Certificate of Title.
According to the terms of the lease, Debtor is to make monthly payments of $501.44 for use of the
vehicle. Debtor must also pay for any excess mileage and excess wear and tear at termination of the
lease. Debtor has the option to purchase the vehicle at the end of the lease agreement by paying the
purchase option price in cash.

Debtor is delinquent on lease payments due since August 7, 2004. The NADA retail value of the
vehicle is $15,000.00. NADA pages for this vehicle value are attached as Exhibit "C".

The lease terminates by its own provisions on September 22, 2004,

Movant's interest is subject to depreciation in that the vehicle is being used, subjecting it to wear
and depreciation, while Debtor is failing to make payments.

The Plan does not provide for assumption of the Lease and for future payments to Movant in

accordance with the Lease, including specifically payment of any excess mileage, excess wear and tear,



and early termination charges, as well as the monthly lease payment.
ARGUMENT

Pursuant to §362(d)(1) of the Bankruptcy Code, relief from the automatic stay shall be granted
upon request of a creditor "for cause, including the lack of adequate protection of an interest in pr operty
of such creditor." 11 U.S.C. §362(d)(1).

Debtor has failed to make the Lease payments to Movant and has failed to provide adequate
protection of Movant's interest in the vehicle or adequate assurance of future performance under the
Lease. Such circumstances constitute cause, within the meaning of §362(d)(1), entitling Movant to relief

from stay. In re Reinbold v. Dewey County Bank, 942 F.2d 1304, 1306 (8th Cir. 1991).

If there has been a default in an unexpired lease, the Debtor may not assume the lease unless the
Debtor provides for a prompt cure of the default and provides adequate assurance of future performance.
11 U.S.C. §365 (b)(1). Failure to do so constitutes cause, within the meaning of §362(d)(1), entitling

Movant to relief from the stay. In re Reice, 88 B.R. 676 (Bkrtcy.E.D.Pa. 1988); but see, In re O-Jay

Foods, Inc., 110 B.R. 895 (Bkrtcy.D.Minn. 1989). Debtor has failed to propose a prompt cure of the

existing default.

11 U.S.C. §363(e) permits the court to condition any use of leased property on providing
adequate protection to the lessor and, if such adequate protection is provided, then lessor is excluded for
seeking relief from the stay under §362. However, the Debtor has not provided Movant with any
adequate protection and the court has not established any prohibition or condition on the continued use of
the leased property which would exclude Movant from seeking relief under § 362.

Assumption or rejection of an unexpired lease of personal property is subject to court approval
and may be done at any time before confirmation of the plan. §365(a) and (d). The plan does not provide
for the assumption of the Lease nor for future payments to Movant pursuant to the Lease.

If a lessor is economically disadvantaged by a Debtor retaining leased property without making

payments, the lessor can move for relief from the automatic stay under §362(d). In re Intran Corp., 62




B.R. 435, 436 (Bkrtcy. D.Minn. 1986). Adequate protection is the "safeguard" to protect a lessor and
moving for relief from the automatic stay or seeking adequate protection is the proper method by which a
lessor may force the debtor to either surrender the leased property or make payments equal to the lessor's
interest in the property. 1d. at 436.

Pursuant to §362(d)(2) of the Bankruptcy Code, relief from the stay is also appropriate where
Debtor has no equity in the vehicle and the vehicle is not necessary to an effective reorganization. 11

U.S.C. §362(d)(2). See, In re Gellert, 55 B.R. 970 (Bkrtcy.D.N.H. 1983). Debtor is merely the lessee of

the vehicle and has no ownership interest in it. Debtor has no equity in the vehicle. No evidentiary

hearing is required on the issue of equity unless the debtor disputes it. Powers v. American Honda

Finance Corp., 216 B.R. 95, 97 (N.D.N.Y. 1997).

Bankruptcy Rule 4001(a)(3) imposes a stay of 10 days which the court may, in its discretion,
order is not applicable so that Movant may immediately enforce and implement the order granting relief.
Advisory Committee Notes to 1999 Amendments to Bankruptcy Rule 4001.

Dated: August 23. 2004 STEWART, ZLIMEN & JUNGERS, LTD.
/e/ Linda Jeanne Jungers
Linda Jeanne Jungers, Atty ID #5303X
Attorneys for Movant
430 Oak Grove Street #200
Minneapolis, MN 55403
612-870-4100




UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In Re: Case No. 04-60204
Herbert J South
and Janice M South, Chapter 13 Case

Debtors,

UNSWORN CERTIFICATE OF SERVICE

I, Linda Jeanne Jungers, declare under penalty of perjury that on August 24, 2004, I mailed copies of the

attached Notice of Hearing and Motion for Relief from the Stay with Exhibits, Verification,
Memorandum of Fact and Law, Certificate of Service, and proposed Order, by first class mail postage

prepaid to each entity named below at the address stated below for each entity.

Herbert J South
916 7th St S
Bemidji, MN 56619

Janice M South
916 7th St S
Bemidji, MN 56619

Thomas V Omdahl
424 Demers Ave
Grand Forks, ND 58203

Michael J Farrell
Bankruptcy Trustee

PO Box 519
Barnesville, MN 56514

U.S. Trustee

1015 U.S. Courthouse
300 South 4th Street
Minneapolis, MN 55415

Executed on: August 24, 2004

Signed: /e/Linda Jeanne Jungers
Linda Jeanne Jungers

STEWART, ZLIMEN & JUNGERS
430 Oak Grove Street, #200
Minneapolis, MN 55403




04-03459-0 UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In Re: Case No. 04-60204
Herbert J South
and Janice M South, Chapter 13 Case

Debtors,

ORDER FOR RELIEF FROM THE STAY

Ford Motor Credit Company's Motion for an order granting relief from the stay came before the Court on
September 28, 2004 at 1:00 PM o'clock.

Based on the arguments of counsel, all the files, records and proceedings herein, the court being advised
in the premises, and the court's findings of fact and conclusions of law, if any, having been stated orally
and read in open court following the close of evidence,

IT IS HEREBY ORDERED:
1. The automatic stay is modified to permit Ford Motor Credit Company to terminate the Lease, and

to repossess and sell the

2002 FORD EXPLORER 2D SPORT 4WD, VIN 1FMZU70E22UC30758
in accordance with applicable state law.

2. Notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3), this Order is effective

immediately.

Dated:

United States Bankruptcy Judge





