
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

THIRD DIVISION
______________________________

In re: BKY No.:  04-60106 DDO

Daniel S. Miller,

Debtor.
______________________________

Daniel S. Miller, Adv. No.:  04-6043

Plaintiff,

vs. MOTION BY TRI-MACK POTATO, INC.
FOR SUMMARY JUDGMENT

Daniel Altepeter, et al.,

Defendants.
______________________________

TO: THE ABOVE DEBTOR, AND ITS SPECIAL COUNSEL, MICHAEL DOVE, GISLASON
& HUNTER, P.O. BOX 458, 2700 SOUTH BROADWAY, NEW ULM, MN 56073-0458.

1. Tri-Mack Potato, Inc. ("Tri-Mack") for its motion seeking an order granting

summary judgment, states as follows and gives notice of hearing.

2. A hearing on this motion will be held before United States Bankruptcy Judge

Robert J. Kressel in Courtroom 8 West, U.S. Courthouse and Federal Building, 300 South Fourth

Street, Minneapolis, Minnesota 55415 on the 30th day of September, 2004 at 10:30 o'clock a.m.

Any response to this motion must be served and filed no later than September 20, 2004 if by mail,

or served and filed no later than September 27, 2004 if by physical delivery.  IF NO RESPONSE

OR OBJECTION IS SERVED AND FILED, THE COURT MAY GRANT THE MOTION

WITHOUT A HEARING.
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3. Tri-Mack moves for an order granting summary judgment against the Plaintiff in this

adversary proceeding.  Specifically, Tri-Mack moves for an order adjudicating that it is the owner

of 14,612.71 bushels of wheat (the "Wheat") which are identified in paragraph 111 of the Plaintiff's

Amended Complaint, and the proceeds of sale thereof.

4. On or about the time the Debtor filed his bankruptcy case, the Debtor acknowledged

to Donald F. (Sonny) Mack, Jr., the principal of Tri-Mack, that the Wheat was the property of Tri-

Mack and that the Debtor did not own the Wheat.  Additionally, the Debtor filed a motion to

abandon the Wheat in this case, a copy of which is attached as Exhibit B to the Affidavit of Donald

F. (Sonny) Mack, Jr. filed herewith.

5. The factual basis in which this motion is brought is that Tri-Mack planted and

harvested the Wheat, and delivered the same at its own expense and in its own truck to a grain

storage facility owned by Dale Jeffrey.  No agreement or contract was entered into by and between

Tri-Mack and the Debtor with respect to the sale of the Wheat.  Subsequent to placing it in the

storage facility owned by Dale Jeffrey, Tri-Mack obtained a loan from the CCC on said Wheat, and

the CCC effected and attached a seal to the storage facility and took the Wheat as collateral for said

loan.  All parties, including the Debtor and Dale Jeffrey, knew and understood that Tri-Mack was

the owner of the Wheat, and had full power and authority to obtain a loan from the CCC and pledge

the Wheat as collateral.  Exhibit A to the Affidavit of Donald F. (Sonny) Mack, Jr. is a Consent for

Storage/Storage Lien Waiver executed by Dale Jeffrey dated August 26, 2003.  Subsequently, after

the commencement of this case, the Debtor took possession of and sold the Wheat, and remitted

approximately $44,750.00 to the CCC as conditional payment of Tri-Mack's loan.  The balance of
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such sale proceeds, approximately $10,000.00, was paid into the trust account of Gislason & Hunter.

The Debtor has filed a motion in this case seeking approval of its abandonment of the Wheat. 

6. This verified motion is brought upon the facts stated herein, the Affidavit of

Donald F. (Sonny) Mack, Jr., the accompanying Memorandum of Law, and all the files and

proceedings in this adversary proceeding and bankruptcy case.

7. In the event any testimony or evidence is properly offered as any hearing on this

motion, Tri-Mack will call Sonny Mack as a witness to offer testimony and evidence.  Any

communication to Donald F. (Sonny) Mack, Jr. that is appropriate for discovery or otherwise may

be made through the undersigned.

WHEREFORE, Tri-Mack respectfully requests that its motion for summary judgment be

granted, and for such other relief as is just and equitable.

LEONARD, O’BRIEN
SPENCER, GALE & SAYRE, LTD.

/e/  Brian F. Leonard 
Dated: August 31, 2004 By______________________________

    Brian F. Leonard, #62236 
    Matthew R. Burton, #210018 
    Attorneys for Tri-Mack Potato, Inc.
    100 South Fifth Street
    Suite 2500
    Minneapolis, Minnesota  55402-1216
    (612) 332-1030





UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

THIRD DIVISION
______________________________

In re: BKY No.:  04-60106 DDO

Daniel S. Miller,

Debtor.
______________________________

Daniel S. Miller, Adv. No.:  04-6043

Plaintiff,

vs. MEMORANDUM OF LAW OF
TRI-MACK POTATO, INC. IN

Daniel Altepeter, et al., SUPPORT OF ITS MOTION FOR
SUMMARY JUDGMENT

Defendants.
______________________________

STANDARDS FOR SUMMARY JUDGMENT

The Plaintiff's Motion for Summary Judgment is brought under Bankruptcy Rule 7056,

which incorporates Rule 56 of the Federal Rules of Civil Procedure.  Under that rule, summary

judgment may be granted if pleadings, answers to interrogatories, etc., show that there is no genuine

issue as to any material fact and that the moving party is entitled to judgment as a matter of law.

One of the principal purposes of this summary judgment rule is to isolate and dispose of

factually unsupported claims or defenses.  Celotex Corp v. Catrette, 477 U.S. 317 (1986). That case

stated that entry of summary judgment is appropriate against a party who fails to make a showing

sufficient to establish the existence of an element essential to that party's case, and on which that

party will bear the burden of proof at trial.  477 U.S. at 322.  The moving party discharges its burden

by demonstrating the absence of evidence to support the nonmoving party's position.  477 U.S. at

325.  Once the moving party has done so, the burden shifts to the respondent to produce the evidence
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to support its position.  A nonmoving party may not rely on its mere pleadings.  The nonmoving

party must produce evidence that is significant, probative, and substantial.  If the respondent fails

to produce such evidence, or if the evidence produced does not have the probity and substance

required to meet its initial burden at trial, then summary judgment shall be granted to the moving

party.  Celotex Corp v. Catrette, supra, at 324.  Johnson v. Enron Corp., 906 F.2d 1234 (8th Cir.

1990).  Krause v. Perryman, 825 F.2d 346 (8th Cir. 1987).  The summary judgment motion imposes

a burden of production on the nonmoving party to bring forth evidence that is significant, probative,

and substantial.  Prudential Insurance Co. v. Hinkel, 121 F.2d 364 (8th Cir. 1997).

In the instant case, Tri-Mack has demonstrated, through the Affidavit of Sonny Mack, that

Tri-Mack was, at all times, the owner of the Wheat.  Tri-Mack is, accordingly, entitled to an order

for summary judgment on that issue, and is entitled to a return of the portion of the proceeds of sale

of the Wheat which are held in the trust account of Gislason & Hunter.

ARGUMENT

The Affidavit of Sonny Mack, filed herewith, demonstrates that Tri-Mack planted and

harvested the Wheat in question.  In addition, it placed the Wheat in a storage facility owned by

Dale Jeffrey.  The storage facility was not owned by the Debtor.  In addition, after placing the Wheat

in the storage facility, the Debtor obtained a loan from the CCC and secured the loan with the

Wheat.  The CCC, as part of its loan procedures, placed a seal on the storage facility.  The Debtor,

and Dale Jeffrey were fully aware that Tri-Mack had mortgaged the Wheat to the CCC.  No

objection thereto was ever made by the Debtor, or by Dale Jeffrey.  Tri-Mack's dominion and

control, as well as ownership, over the Wheat was open, notorious, and known to all parties.  
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Under the case law stated above, the Debtor is required to come forth with substantive,

probative and significant evidence to refute the affidavit of Donald F. (Sonny) Mack, Jr.  To do so,

the Debtor would have to demonstrate that a sale of the Wheat was made by Tri-Mack to the Debtor,

including, without limitation, the date of the sale, the purchase price, the consideration paid by the

Debtor and the delivery of the Wheat to the Debtor.  Tri-Mack believes no such evidence exists, and

that Tri-Mack's dominion and control over the Wheat is conclusive evidence of Tri-Mack's

ownership of the Wheat.

It should be noted that the Debtor admits that the Debtor acknowledged and told Sonny

Mack, on or about the time the Debtor commenced his case, that the Wheat was the property of Tri-

Mack, and was not owned by the Debtor.  The Debtor filed a motion in this case seeking to abandon

the Wheat.  In its motion, attached hereto as Exhibit B to the Affidavit of Donald F. (Sonny) Mack,

Jr., the Debtor admitted that it did not have an ownership interest in the Wheat.  The admission,

made by the Debtor in said motion, is conclusive and binding on the Debtor.  

Tri-Mack is entitled to an order for summary judgment in this matter.

LEONARD, O’BRIEN
SPENCER, GALE & SAYRE, LTD.

/e/  Brian F. Leonard 
Dated: August 31, 2004 By______________________________

    Brian F. Leonard, #62236 
     Matthew R. Burton, #210018 
    Attorneys for Tri-Mack Potato, Inc.
    100 South Fifth Street
    Suite 2500
    Minneapolis, Minnesota  55402-1216
    (612) 332-1030
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AFFIDAVIT OF DONALD F. (SONNY) MACK, JR.

STATE OF MINNESOTA )
)  ss.

COUNTY OF POLK )

Donald F. (Sonny) Mack, Jr., being first duly sworn on oath, hereby states as follows:

1. I am the President of Tri-Mack Potato, Inc. ("Tri-Mack").  I control and run all day-

to-day operations of Tri-Mack, and have done so for many years.

2. In August, 2003, Tri-Mack, utilizing its own trucks and personnel, delivered

14,612.71 bushels of wheat to three storage bins identified as bins 9, 10, and 11 located upon a

storage site owned by Dale Jeffrey (the "Wheat").  The Wheat was planted, grown and harvested

by Tri-Mack, and was owned by Tri-Mack. 

3. Subsequent to placing the Wheat in storage as described above, I arranged for a

secured loan from the CCC which is administered by the local Farm Credit Service Agency.

Approximately $42,000.00 was loaned to Tri-Mack, and Tri-Mack granted a security interest to the

CCC in the Wheat.  The CCC and the local Farm Credit Service Agency then placed, in the normal

course, a customary, visible seal on the three storage bins which seal was visible and known to the

Debtor and Dale Jeffrey, as well as to any other persons who observed the seal.  Neither the Debtor,

nor any other party, objected to or commented on the seal.

4. Attached as Exhibit A is a Consent for Storage/Storage Lien Waiver executed by

Dale Jeffrey dated August 26, 2003

5. Tri-Mack, at no time, entered into an agreement or contract with the Debtor, or any

other party, to sell the Wheat.  At all times, the Wheat belonged to Tri-Mack.
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6. My purpose in placing the Wheat in storage, and taking out a loan against it, rather

than selling the Wheat outright for cash, was based on my belief that the price at which I could sell

the Wheat would rise during the course of the fall of 2003 and the winter of 2003 and 2004, and I

did not choose to sell the Wheat immediately for that reason.

7. I understand, that in this bankruptcy case, the Debtor has caused the seals to be

broken and sold the Wheat for a total price of approximately $56,691.57.  Pursuant to the resolution

of the Debtor's motion to abandon the Wheat, a copy of which is attached as Exhibit B, the

undersigned agreed, in order to resolve the obligations to the Debtor's motion filed by a third party,

that the CCC loan would be conditionally paid from the proceeds of the sale of the Wheat

(approximately $44,691.57) and the undersigned further agreed that the remainder of the proceeds

(approximately $12,000.00 to my knowledge) was deposited in the trust account of the law firm of

Gislason & Hunter.

8. At the time the grain was removed from the storage bins owned by Dale Jeffrey, I

attempted to pay Dale Jeffrey the standard rate of storage fees with respect to the Wheat.  At that

time, I was informed for the first time that Daniel Miller had already paid the storage fees on the

Wheat.  I had anticipated paying the storage rental to Dale Jeffrey at the customary rate, which is

determined by the number of bushels and the number of months that the grain is in storage.  The

amount of rental which would be owed on the Wheat could not be determined until the grain was

removed from the storage facility and the term of the rental thus established.  It is normal and

customary to pay for grain storage rental at the conclusion of the storage term.

9. I had no discussions with Daniel Miller on the subject of payment of rental for the

storage facilities for the Wheat.





















UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

THIRD DIVISION
______________________________

In re: BKY No.:  04-60106 DDO

Daniel S. Miller,

Debtor.
______________________________

Daniel S. Miller, Adv. No.:  04-6043

Plaintiff,

vs. ORDER

Daniel Altepeter, et al.,

Defendants.
______________________________

At Minneapolis, Minnesota this _____ day of ________________, 2004.

A motion for summary judgment by Tri-Mack Potato, Inc. ("Tri-Mack") came on for

hearing on the 30th day of September, 2004 at 10:30 o'clock a.m.

Appearances were noted in the record.

Based upon the motion of Tri-Mack, and upon on the files and proceedings in this case, it

is hereby,

ORDERED, that the motion of Tri-Mack for summary judgment is granted, and Tri-Mack

is determined and adjudicated to be the owner of the 14,612.71 bushels of Wheat identified in Tri-

Mack's motion and in paragraph 111 of the Debtor's Complaint herein, and is the owner of all the

proceeds of sale thereof.

____________________________________
Robert J. Kressel
United States Bankruptcy Judge
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