UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
THIRD DIVISION
Bky No. 04-60106 DDO
In re:
Daniel S, Miller, }
)
Debtor. ) Adv. No. 04-6043
)
Daniel S. Miller, )
Plaintiff, } ANSWER, COUNTERCLAIM
) AND CROSS-CLAIM OF
) BREMER BANK,
) NATIONAL ASSOCIATION
VS, )
)
Daniel Altepeter, ¢t al., )
)
Defendants. )

Bremer Bank, National Association (hereinafter “Bremer Bank™) as and for its Answer,
Counterclaim and Cross-Claims avers, alleges, answers and denics as follows:

I. This answering Defendant denies each and every allegation, matter and thing
contained in Plaintiff’s Amended Complaint, except as may hereinafter be specifically admitted,
gualified, or explained.

2. Upon information and belicf, the allegations in paragraph | of Plaintiff’s Amended
Complaimt arc admitted.

3. With respect to the allegations in paragraph 2 of Plaintiff’s Amended Complaint, it is
admitted only that this answering Defendant is an individual or entity that has scrved a claim of
ownership to various crop amounts and types of grain and to grain proceeds in Plaintiff’s
possession at the time of commencement of the bankruptcy case or from the monics received or

to be received from the liquidation of crops or grain pursuant to the Court’s Order for



liquidation; and remaining allegations in paragraph 2 are denied or denied for lack of knowledge
and information to form a believe as to there truth,

4. This answering Defendant admits the allegations in paragraphs 3,4, 5,6, 7, €, and 9 of
Plaintitt’s Amended Complaint.

5. Detfendant denies, for lack of knowledge or information, the allegations sct forth in
paragraphs 10, 11,12, 13, 14 and 15.

6. This answering Defendant specifically denies the allegations set forth in paragraph 16
of Plaintifl”s Amended Complaint; and without releasing the Plaintiff of his burden of proof, this
answering Defendant alleges that Plaintiff represented to, among others, PM Farming, Inc.,
Bremer Bank and the United States Department of Agriculture that Plaintiff was in the busincss
of storing grain or crops that is described in this answering Defendant’s Interested Party’s Claim.

7. With respect to paragraph 17 of Plaintiff’s Amended Complaint, this answering
Defendant denies those allegations for lack of knowledge or information,

8. With respect to paragraph 18 of Plaintiff’s Amended Complaint, insofar as it is
allcged that this answering Defendant entered into any contract with Plaintiff to sell grain to
Plaintiff, this answering Defendant specifically denies those allegations as this answering
Detendant never contracted to sell to Plaintiff and, specifically, did not contract with Plaintift to
sell, nor did it authorize Plaintiff to sell, the crops referenced in this answering Defendant’s
Interested Party’s Claim; and this answering Defendant facks knowledge or information
regarding the remaining allegations of this paragraph.

9. With respect to paragraph 19 of Plaintiff’'s Amended Complaint, this answering

Detendant specifically denies those allegations insofar as they refer to crops referenced in this



answering Defendant’s Interested Party’s Claim and this answering Defendant lacks knowledge
or information regarding the remaining allegations of that paragraph.

10. With respect to paragraphs 20, 21, 22, 23, and 24 of Plaintiff’s Amended Complaint,
this answering Defendant specifically denies thosc allegations insofar as they relate to any crops
or grain referenced in this answering Defendant’s Interested Party’s Claim; and without relieving
the Plaintiff of 1ts burden of proot in any respect with Answering Defendant further alleges any
attempted sale and/or transfer of ownership of any crops or grain that this answering Defendant
had a perfected security interest therein was attempted without the authorization and consent of
this answering Defendant and any alleged right therein by Plaintiff is subordinate to the rights
and mterests of this Answering Defendant,

11, With respect to the allegations contained 1n paragraph 25 of Plamtiff’s Amended
Complaint, this answering Decfendant denies those allegations for lack of knowledge or
intformation with respect thereto.

2. This answering Defendant specifically denies the allegations of paragraphs 23, 26,
27, and 28 ot Plaintift’s Amended Complaint insofar as they relate to crops and grain referenced
in this answering Defendant’s interested Party’s Claim.

13, With respect to paragraphs 30 through 39 of Plaintiff’s Amended Complaint, this
answering Defendant denies for lack of knowledge or information all of the allegations therein.

14, This answering Defendant admits the allegations of paragraph 40 of Plainti(f’s
Amended Complaint that this answering Defendant filed an Interested Party’s Claim with
Debtor’s counsel, that this Answering Defendant has a perfected first priority security interest in
29,721.24 bushels of spring wheat and 18,106.60 bushels of soybeans and any proceeds thereof

that was and is possession of the Plaintiff; and without relieving the Plaintiff of its burden of



proof in any respect it is further alleged that this answering Defendant duly filed an Effective
Financing Statement with the Minnesota Secretary of States Office; that this answering
Detendant never authorized or consented to any sale or transfer of ownership interest in its
sccured collateral to Plaintiff; and that Plaintiff did not remit payment to this Answering
Detendant or any such attempted sale or transfer,

15, With respect to paragraphs 41 through 116 of Plaintiff’s Amended Complaint, this
answering Defendant lacks knowledge or information regarding those allegations and pending
complction of discovery, denies the same. i

16. With respect to paragraph 117 of Plaintiff’s Amended Complaint, this answering
Detendant incorporates by reference its prior answers to the allegations in paragraphs 1 through
116 of the Amended Complaint.

7. This answering Defendant specifically denies the allegations of paragraph 118
through 124 of Plamtiff’s Amended Complaint insofar as those allegations relate to the crops or
grain referenced in this answering Defendant’s Interested Party’s Claim filed with Debtor’s
counsel.

I8, With respect to paragraph 125, this answering Defendant incorporates prior
responsces to paragraphs 1 through 124 of Plaintiff’s Amended Complaint.

19, With respect to paragraphs 126, 127, 128, 128, 130 and 131, this answering
Defendant admits, states and alleges that on or about January 23, 2004 and January 24, 2004,
Defendant JETN Farms LLP damaged a storage facility in the possession or controliof Daniel
Milfer and that JETN Farms LLP removed wheat consisting of approximately 30,000 bushels,
which wheat n total or in part this answering Defendant is informed and believes was owned by

PM Farming, Inc., and in which this answering Defendant had a first priority sccunty interest



therem. and that JETN Farms LLP has refused to return such grain or crop or its proceeds to this
answering Defendant; and the remaining allegations of said paragraphs are denied or denied for
lack of knowledge or information.

20, With respect to paragraphs 132, 133, 134, 135, 136, 137 and 138, this answering
Defendant admats, states and denics only that some or all of the wheat that Plaintiff alleges
Defendant Nymann Farm removed from the Tilden grain facility site on the northeast quarter of
the northeast quarter of Section 22 of Tilden Township, Polk County, Minnesota, may have been
owned by PM Farming, Inc., and in which this answering Defendant had a first priority S(i(.‘l'l["ity
interest therein; and the remaining allegations therein are denied and denied {or lack of
knowledge and information.

21. That the Complaint fails to state a claim(s) against this answering Defendant upon
which relief can be granted and that the Amended Complaint, and each and every claim therein,
made against this answering Defendant should be dismissed with prejudice.

22. Pending completion of discovery, this answering Defendant docs assert and preserve
the defenses as sct forth in Rules 12 and 19 of the Rules of Civil Procedure.

23. Pending completion of discovery, this answering Defendant asserts and preserves all
ol the affirmative defenses as set forth in Rule 8 of the Rules of Civil Procedure.

24. That the Plaintiff waived, is cstopped, and/or is barred from recovery against this
answering Defendant by Plaintiff’s own misconduct.

25. This answering Defendant alleges that the Complaint and any claims for relief
allcged therein are barred by the doctrine of unclean hands and latches.

26.  That the wrongful conduct of Plaintiff relative to the grain or crops of PM

Farming, Inc., including such grain and crop as to which this answering Defendant had a security



micrest in, was such that this answering Defendant is entitled to enforce a constructive trust or
equitable lien upon the grain and crops in the possession of the Plaintiff at the time of
commencement of the bankruptcy case and any and all proceeds thereof; upon any monies in
possession of the Plaintiff at the commencement of the bankruptey case; and/or upon any monies
and proceeds received or to be received from the liquidation of crops or grain pursuant to the
Court’s Order for liquidation.

27, With respect to the crops and grain referenced in this answering Defendant’s
Interested Party’s Claim, if there were discussions respecting the sale of said crops and grain to
Plaintift, any such alleged sale or transfer was done without the authorization or consent of this
Answering Defendant and was fraudulent, constructively or actually, in that among other things,
the transfer was committed by Plamntiff with actual intent to hinder, delay, or defraud PM
Farming, Inc. and/or this answering Defendant; was premised upon express or implied
representations by Plaintiff that Plaintiff was solvent and had the ability to immediately pay for
any crops purchased; and for such other and further reasons as arc more fully developed in
discovery in this case, such that this answering Defendant is entitled to an avoidance of the
transfer to the extent necessary to satisfy this answering Defendant’s claim and/or an attachment,
is entitled to an equitable lien or other provisional remedy against the asset transferred or the
other crop property of the Plaintiff and is entitled to an avoidance of any sale agreement and the
avoidance ot any transfer of title of the crops to Plaintiff.

COUNTERCLAIM

Detendant Bremer Bank, as and for its Counterclaim states and alleges as follows:
k. Bremer Bank re-alleges each and every allegation as set forth in their Answer

above and as sct for in their Interested Party’s Claim.



2. That Bremer Bank is entitied 1o a declaration of this Court that Plaintiff entcred
into a bailment relationship with regards to the crops and grain referenced in Bremer Bank’s
“Interested Party’s Claim” and that Plaintiff has no ownership claims or right to such crops or
erain: that this Answering Defendant bad and has a superior claim and right to that of the
Plaintiff or any of the other parties hereto to the possession of the crops and grain referenced in
this Answering Defendant’s “Interested Party’s Claim,” in any of the comparable crops or grain
in possession of Plaintiff at the time of the initiation of the bankruptcy procecding and/or in any
cash or proceeds thereof, and determining that any claim of right to such crops or proceceds by
the plaintifl or any of the other named defendants herein is subordinate to that of this Answering
Defendant: andior that this Answering Defendant is entitled to reccive and Plainti{l be ordered to
make immediate payment to this answering Defendant for the value of crops and grain identified
in this Answering Defendant’s “Interested Party’s Claim™ or their procecds from the cash grain
proceeds or monies that Plaintiff had on hand at the time of filing of the filing of the bankruptcy
or from the monies received or to be received from the liquidation of crops or grain pursuant to
the Court’s Order for liquidation.

CROSS-CLAIMS

Defendant, Bremer Bank, for its cross-claims against Defendants JETN Farms, LLP; Frik
Nymann; and Nymann Farms states and alleges as follows:

|. That on or about January 23, 2004 and January 24, 2004, and/or other dates and times,
Defendant Bremer Bank is informed and believes and thereon alleges that JETN Farms, LLI and
together with the assistance of others, did negligently, intentionally and/or maliciously interfere
with, convert and deprive Bremer Bank of the use and posscssion of crops in which Bremer

Bank had a security interest in by wrongfully removing approximately 30,000 bushels from a



grain storage structure(s) on the northeast quarter of the northeast quarter of Section 22 of Tilden
Township. Polk County, Minnesota and that some or all of such crop(s) was owned by PM
Farming. Inc. and that Defendant Bremer Bank had a first priority security interest in such crop
and that JETN Farms, LLP was without right or authority to take and remove such crops.

2. That on or about December, 2003 and other dates and times, Defendant Bremer Bank
is informed and believes and thereon alleges that Defendants Erik Nymann, Nymann Farms and
toecther with the assistance of others, did negligently, intentionally and/or maliciously intcrfere
with. convert and deprive Bremer Bank of the use and possession of crops in which quner
Bank had a security interest in by wrongfully removing crops from storage structures on the
northeast quarter of the northeast quarter of Scction 22 of Tilden Township, Polk County,
Minnesota and that some or all of such crops were owned by PM Farming, Inc. and in which
crops Defendant Bremer Bank had a first priority sccurity interest.

3. That Defendants JETN Farms, LLP, Erik Nymann and Nymann Farms arc indebted to
Bremer Bank for the value of the crops taken that Bremer Bank had a security interest therein.

WHEREFQRE, this answering Defendant prays for judgment as follows:

1. Tor the denial of any relief, award or determination in favor of Plaintfl under its
Amended Complaint as against this Answering Defendant and dismissal of any claims for relief
theremn with prejudice;

2. For a judgment determining, among other things:

(a) determining that Plaintiff entered into a bailment relationship with regards to
the crops and grain referenced in this Answering Defendant’s “Interested Party’s Claim™ and that

IMlainti{l has no ownership claims or right to such crops or grain,



(b) determining that this Answering Defendant had and has a superior claim and
right to that of the Plaintift or any of the other parties hereto to the possession of the crops and
grain referenced in this Answering Defendant’s “Interested Party’s Claim,” in any of the
comparable crops or grain in possession of Plaintiff at the time of the initiation of the bankruptey
proceeding and/or in any cash or proceeds thereof; and determining that any claim of right to
such crops or proceeds by the plaintiff or any of the other named defendants herein is
subordinate to that of this Answering Defendant; and/or

{c) determining that this Answering Defendant 1s entitled to receive and P]ai{ltiff
be ordered to make immediate payment to this answering Defendant for the value of crops and
graim dentilied i this Answering Defendant’s “Interested Party’s Claim™ or their proceeds from
the cash grain procceds or monies that Plaintiff had on hand at the time of filing of the filing of
the bankruptey or from the monies received or to be received from the liquidation of crops or
grain pursuant to the Court’s Order for liquidation,

3. For entry of judgment in favor of Bremer Bank and against Defendants JETN Farms,
LLP.; Erik Nymann: and/or Nymann Farms, for conversion or taking of Bremer Bank’s sccured
collateral, all in an amount in excess of $50,000.

4. For this answering Defendant’s costs and disbursements and attorneys fees as incurred
herein and as is allowed by law,

5. For such other and further relief as the Court deems just and cquitable.
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DATED this 14" day of July 2004

/e/ Allen J, Flaten

ALLENJ. FLATEN, ND 1D #03865

Zimney Foster P.C.

Bremer Financial Center, Suite 200

3100 South Columbia Road, PO Box 13417
Grand Forks, ND 58208-3417

Phone: (701) 772-8111

Fax: (701) 772-7328

Attorneys for Bremer Bank, National Association




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
THIRD DIVISION

Bky No. 04-60106 DDO

In re:
Daniel S. Miller,

Debtor. Adv. No. 04-6043
Daniel S, Miller,

Plaintiff, AFFIDAVIT OF SERVICE BY MAIL

Vs,
Daniel Altepeter, et al.,

Defendants.

R e N

STATL OF NORTH DAKOTA )
)SS.
COUNTY OF GRAND FORKS )

Roxanne L. Flom, being first duly sworn, deposes and says that on the 14" day of July,
2004, she scrved the following:

Answer, Counterclaim and Cross-claim of Bremer Bank, National Association

by placing a true and correct copy thercof in an envelope addressed as follows:

SEFE ATTACHED SERVICE LIST

and depositing the samge, with postage prepaid, in the United States mails at Grand Forks, North
Dakota.

/s/ Roxanne L. Flom
Roxanne L. Flom

Subscribed and swomn to before me on this
14" day of July, 2004,

/s! Janelle Klava

Notary Public




SERVICE LIST

Daniel S. Miller, Debtor and Plaintiff vs. Danicl Altepeter, et al.
Bky. No. 04-60106
Adv. No. (4-6043

Michael Dove

Orion R, Dreyer Dubuque Farming Association
Gislason & Hunter LLP 1843 18" St NE
PO Box 458 Grand Forks, ND 58203-8922

New Ulm, MN 56073-0458
Emmert Farms
John Altepeter 1881 140™ Ave
17064 400" SW Baldwin, W1 54002
East Grand Forks, MIN 56721
Farmers Co-Op Grain & Seed Assoc,

Daniel Altepeter Fast 8 & Davis Ave North
17063 400" SW Thicef River Falls, MN 56701
East Grand Forks, MN 56721

Kyle Haake
Darral Altepeter 36171 210" St SW
17064 400" SW Fisher, MN 56723-9460

LCast Grand Forks, MN 56721
Russ Halverson
Roger Anderson 2 Forest Court NW
21237 180" Ave NW East Grand Forks, MN 56721-1052
Viking, MN 56760
Jon R. Brakke

Andrew Spacth Vogel Law Firm
1720 180" Ave PO Box 1389
Mahnomen, MN 56557-9081 Fargo, ND 58107-1389
Doug Barth J&J Gust Farms
16614 180" St NE 34380 County Road 8
Thicf River Falls, MN 56701 Strathcona, MN 56759
Charlcs Bina JO Thorson Farms
5851 115" Ave NE RR 1, Box 68A
Lankin, NI} 58250-9431 Fast Grand Forks, MN 56271
Monte Casavan David L. Johnson
16448 140" Ave SW Dakota Center Bldg., Suitc 600
Red Lake Falls, MN 56750 51 Broadway

PO Box 2189
Gregory Driscoll Fargo, ND 58108

40580 170" St SW
Fast Grand Forks, MIN 56721



Kevin T. Dufty

Duffy Law Firm

PO BRox 715

Thiet River Falls, MN 56701

PM Farming
PO Box 553
Fast Grand Forks, MN 56721

Gorman Johnson
1432 5™ Ave NW
East Grand Forks, MIN 56721

Loren Johnson
1432 5™ Ave NW
East Grand Forks, MN 56721

Dan Juncau
17399 240" St SE
Red Lake Falls, MN 56750

Joc Juneau

¢/0 Dan Juncau

17399 240™ St. SE

Red Lake Valls, MN 56750

Charles Kam!
26326 190" St
Greenbush, MN 36726

KO-R Farms Inc,

c/o Albert Kovar

RR 2

East Grand Forks, MN 56721

K-Team

c/o David Kirsch

1935 300" St

Waubun, MN 56589-9123

Phillip L. Kurkel

Robert J. Feigh

Gray, Plant, Mooty

1010 West St. Germaine, Suite 600
St. Cloud, MN 56301

(iary Larson
11796 Highway 32 SE
Mahnomen. MN 56557

Longcsome Lane
PO Box 162
Viking, MN 56760

Car! E. Malmstrom

Thorwaldsen, Malmstrom, Sorum
1105 Highway 10 Cast

PO Box 1599

Detroit Lakes, MN 56502-1599

David McCollum
1882 180™ St.
Mahnomen, MN 56557-9083

McWalter Farms
506 12" St NE
Last Grand Forks, MN 56721

James Narum
2953 420" $t
Gary, MN 56545

Brad Nelson
27 Garden Court NE
East Grand Forks, MN 56721

Doyle Nelson
20589 220™ Ave NE
Goodridge, MN 56725

Jeremy Nelson
20879 200" Ave NE
Thief River Falls, MN 56701

Par Noll
1284 State Hwy 200
Mahnemen, MN 56557

Joseph Osc — Ose Farms
13748 230" St NE
Thicf River Falls, MN 56701-8614



Ose Farms
13748 230" St NE
Thief River Falls, MN 56701

Burl Peckman
17524 West 351" ST.
Paola, KS§ 66071-6253

Gary Peckman

c/o Vurl Peckman
17524 W, 521" ST
Paola, KS 66071

Peter Anderson
38356 280" ST SW
Fisher, MN 56723-9342

Hans Remhardt
10453 89" ST NE
Langdon, ND 58249

Darrold Rodahl
18646 270" St NE
Thief River Falls, MN 56701-8648

Roger Hagen
13929 State Hwy 220 SW
East Grand Forks, MN 56721-9015

Larry Roisland
26708 Center St. E
Thief River Falls, MN 56701

Richard Salentiny
Salentiny Farms

12330 260" Ave SE
Plummer, MN 56748-9650

Dennis Salentiny
22933 140" ST SW
Crookston, MN 56716

(rary Salentiny
22933 140™ St SW
Crookston, MN 36716

John Spina
20318 420™ Ave
Roseaua, MN 56751

Howard Steinmetz
1440 190" Ave
Mahnomen, MN 56557

Ron Thorson
819 12" St SE
East Grand Forks, MN 56721

Matt Thorson
819 12" ST S
East Grand Forks, MN 56721

Tri-Mack Potato, Inc.

¢/o Donald Mack, Jr.

420 17" SINW

East Grand Forks, MN 56721

United Grain & Livestock Inc.
18646 270" St NE
Thief River Falls, MN 56701

Erwin Vanck
37138 180" St SW
East Grand Forks, MN 56721

Walter Johnson
37060 27" Ave SW
Crookston, MN 56716

Dan Wictherman
18497 170" St SE
Plummer, MN 56748

Steve Wollin
PO Box 100
Greenbush, MN 56726

Greg Wollin
PO Box 100
Greenbush, MN 56726



