
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - -   
In Re:      )   Chapter 7 
      ) Case No. 03-61450 
Jerry Walker and Jamie Walker  ) 

    ) Adversary No. 4-6014 
    Debtors. ) 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - -  ) 

)  
Can-Am Express, Inc.,   )   
      )    
    Plaintiff, )  
      )  
  vs.    )  
      )  
Jerry S. Walker,     )  

    ) 
    Defendant. ) 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  
 
TO: DEFENDANT, JERRY S. WALKER AND HIS ATTORNEY OF RECORD, GENE 

DOELING, P.O. BOX 423, FARGO, ND  58107-0423  
 

NOTICE OF MOTION AND MOTION FOR SUMMARY JUDGMENT 
 
  YOU ARE HEREBY NOTIFIED that Can-Am Express, Inc., hereby 

motions the Court for summary judgment on its adversary complaint against the 

Defendant, Jerry S. Walker.   

  YOU ARE HEREBY NOTIFIED that the hearing regarding Can-Am’s 

motion for summary judgment will be heard by the Court on July 27, 2004, at 10:30 

o’clock a.m., before the Honorable Dennis D. O’Brien, United States Bankruptcy Court, 

204 U.S. Courthouse Building, 118 South Mill Street, Fergus Falls, Minnesota. 

  For its motion, Can-Am relies upon its brief, attachments to its brief, and 

pleadings of record. 

 



 Respectfully submitted this 14th day of June, 2004. 

 
      /s/        
      Brad A. Sinclair (MN #161652) of   
      SERKLAND LAW FIRM 
      10 Roberts Street 
      P.O. Box 6017 
      Fargo, ND  58108-6017 
      (701) 232-8957 
      ATTORNEYS FOR PLAINTIFF 
 

 



UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - -   
In Re:      )   Chapter 7 
      ) Case No. 03-61450 
Jerry Walker and Jamie Walker  ) 

    ) Adversary No. 4-6014 
    Debtors. ) 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - -  ) 

)  
Can-Am Express, Inc.,   ) PLAINTIFF’S BRIEF IN SUPPORT 
      )  OF ITS MOTION FOR SUMMARY  
    Plaintiff, ) JUDGMENT 
      )   
  vs.    )  
      )  
Jerry S. Walker,     )  

    ) 
    Defendant. ) 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 
 
 

I. INTRODUCTION 

 Plaintiff, Can-Am Express, Inc. a North Dakota corporation, (“Can-Am”) submits this 

Brief in Support of its Motion for Summary Judgment.  Can-Am commenced an adversary 

proceeding against Jerry S. Walker (“Walker”), pursuant to a Complaint dated March 2, 

2004.  Can-Am now seeks summary judgment that Walker’s obligation outstanding to Can-

Am is not dischargeable pursuant to Title 11 U.S.C. § 523(a)(3), 11 U.S.C. § 523(a)(4) and 

11 U.S.C. § 523(a)(6).   

 

 II.  FACTUAL BACKGROUND 

 In 2002 or early 2003, Can-Am hired ASP of Moorhead Inc. to investigate a possible 

internal employee theft operation occurring within the Company.  Virgil Anderson of ASP 

did background investigation on Can-Am’s employees and discovered that there were two 

possible employees who may be converting company assets into their own.   
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 On or about February 20, 2003 Virgil Anderson contacted the Cass Count Sheriff’s 

Department and spoke with Officer Dean Wawers to request assistance in a criminal 

investigation.   

 Officer Dean Wawers and Virgil Anderson met with representatives of Can-Am who 

provided documentation indicating that there were several invoices that were written up but 

no work had ever been performed.  These questionable invoices were created by the shop 

foreman, Raymond Radke and a mechanic Jerry S. Walker. 

 Officer Dean Wawers and Virgil Anderson interviewed Raymond Radke who 

confessed to stealing approximately $250,000.00 worth of Can-Am’s property.  Radke also 

implicated Jerry S. Walker as being his accomplice in the theft.  A copy of Raymond 

Radke’s Statement is attached hereto as Exhibit A.   

 Officer Dean Wawers and Virgil Anderson interviewed Jerry S. Walker who also 

confessed to stealing property from Can-Am.  Walker estimated that he took $70,000.00 

worth of property from Can-Am.  A copy of Jerry S. Walker’s Statement is attached hereto 

as Exhibit B and a copy of Officer Wawers’ report is attached hereto as Exhibit C. 

 That on or about October 27, 2003, the State of North Dakota entered a Criminal 

Judgment and Commitment against Raymond Radke for Conspiracy to Commit Theft and 

Dealing in Stolen Property.  A copy of the Criminal Judgment and Commitment is attached 

hereto as Exhibit D. 

 That on January 22, 2003, the State of North Dakota entered a Criminal Judgment 

and Commitment against Jerry S. Walker for Conspiracy to Commit Theft and Dealing in 

Stolen Property.  A copy of the Criminal Judgment and Commitment is attached hereto as 

Exhibit E.   

 Can-Am commenced a State Court action against Radke and Walker.  Walker was 

served with Can-Am’s Summons and Complaint in State Court on December 11, 2003. A 
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copy of the Summons, Complaint and Affidavits of Service are attached hereto as Exhibit 

F.   

 On or about December 26, 2003, Walker filed an Answer to Can-Am’s Complaint.  A 

copy of Walker’s Answer is attached hereto as Exhibit G.   

 On or about February 23, 2004 Can-Am received notice of Walker’s Bankruptcy 

filing which occurred on November 14, 2003 and was subsequently discharged on 

February 17, 2004.  Walker did not make any indication in his December 26, 2003 Answer 

to Can-Am’s Complaint that he had filed bankruptcy or was currently in bankruptcy.   

 Can-Am was never provided notice of Walker’s filing for bankruptcy relief until after 

Walker obtained a discharge.  Upon notice of Walker receiving a discharge in his Chapter 7 

bankruptcy proceedings, on or about March 3, 2004 Can-Am filed an Adversary Complaint 

against Walker.  Walker has filed an answer to the Complaint dated April 2, 2004. 

 Can-Am contends that there is no genuine issue of material fact and as a matter of 

law, Can-Am should be granted summary judgment for its Complaint against Walker. 
 

III.  LAW AND ARGUMENT 
 

THIS COURT SHOULD GRANT CAN-AM’S MOTION FOR SUMMARY 
JUDGMENT IN ITS FAVOR AND AGAINST WALKER IN THE AMOUNT OF 
$70,000.00. 

 
 A. Standard for Summary Judgment 
 
 Bankruptcy Rule 7056 provides that Rule 56 of the Federal Rules of Civil 

Procedure applies in adversary proceedings in bankruptcy cases.  Rule 56 states: 

The judgment sought shall be rendered forthwith if the pleadings, 
depositions, answers to interrogatories, and admission on the file, 
together with the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving party is entitled to 
a judgment as a matter of law. 
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Rule 56(c), Federal Rules of Civil Procedure. 
 
 Summary judgment plays a very important role in the judicial proceedings by 

allowing the judge to “pierce the pleadings and to assess the proof in order to see 

whether there is a genuine need for trial.” Fed. R. Civ. P. 56, Advisory Committee note.  

Summary judgment is properly regarded not as a disfavored procedural shortcut, but 

rather as an integral part of the federal rules as a whole, which are designed “to secure 

the just, speedy and inexpensive determination of every action.”  Celotex Corp. v. 

Catrett, 477 U.S. 317,327 (1986). 

 The initial burden is on the party seeking summary judgment.  To that end, the 

movant discharges its burden by showing that the record does not contain a triable 

issue and by identifying that part of the record, which supports the moving party’s 

assertion. Id., 477 U.S. at 323; City of Mt. Pleasant, IA v. Assoc. Electric Co-op, Inc. 838 

F.2d 268, 273 (8th Cir. 1988).  Once the movant has made its showing, the burden of 

production shifts to the non-moving party.  The non-moving party, the debtor, must 

present specific, significant and probative evidence supporting its case, Johnson v. 

Enron Corp., 906 F.2d 1234, 1237 (8th Cir. 1990), which is sufficient enough “to require 

a judge to resolve the parties’ different versions of the truth at trial.”  Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 249 (1986) (quoting First National Bank of Arizona v. Cities 

Service Co., 391 U.S. 253, 288-89 (1968)). 

 Pursuant to case law and the confession signed by Walker, there is no genuine 

issue of material fact and as a matter of law, Can-Am should be granted judgment of its 

Adversary Complaint against Walker in the amount of $70,000.00. 
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B. Walker’s obligation outstanding to Can-Am is not dischargeable as 
pursuant to Title 11 UC Section 523(a)(4). 

 
 Title 11 Section 523(a)(4) of the United State Code provides: 
 

A discharge under section 727, 1141, 1228(a), 1228(b), or 
1328(b) of this title does not discharge an individual debtor 
from any debt for fraud or defalcation while acting in a fiduciary 
capacity, embezzlement, or larceny. 

 
 The case of  Fleet Bank of Massachusetts v.Lavita (In Re Lavita), 150 B.R. 3 

(Bkrtcy. D. Mass. 1993), provides that “under bankruptcy law, larceny as used in Section 

523(a)(4) of the Bankruptcy Code means common law larceny. 

 Larceny, as discussed in State of New York v Kelly (In Re Kelly), 155 B.R. 75, 78 “is 

proven for nondischargeability purposes, by a showing that the debtor has willfully taken 

property with fraudulent intent.  Case law further provides that, “in order for larceny to be 

grounds of nondischargeability, “the original taking of the property (must be) unlawful”.  

Citing 2 Collier on Bankruptcy ¶523.14(20, p. 523-106 (1980).  Spurgeon v Adams (In Re 

Adams), 24 B.R. 252, 264 (Bkrtcy. Mo. 1982).   

 Walker was found to be in violation of N.D.C.C. § 12.1-06-04 criminal conspiracy, 

N.D.C.C. § 12.1-23-02, theft of property and N.D.C.C. § 12.1-23-08.3(1(a), dealing in 

stolen property.   

 N.D.C.C. § 12.1-23-02 states that a person is guilty of theft if he: 

 1. Knowingly takes or exercises unauthorized control over or makes an 

unauthorized transfer of any interest in, the property of another with intent to 

deprive the owner thereof; 

2. Knowingly obtains the property of another by deception or by threat with 
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intent to deprive the owner thereof, or intentionally deprives another of his 

property by deception or by threat; or 

3. Knowingly receives, retains, or disposes of property of another which has 

been stolen, with intent to deprive the owner thereof. 

 The federal common law definition of larceny and N.D.C.C. § 12.1-23-02 are similar 

in their language.  Therefore, there is not a question that Walker’s criminal conviction of 

theft constitutes larceny, for the purpose of nondischargeability as defined by the 

Bankruptcy Code.   

 Pursuant to case law, Walker’s obligation outstanding to Can-Am is 

nondischargeable pursuant to Title 11 UC Section 523(a)(4) because Walker has 

committed fraud, or defalcation while acting in fiduciary capacity, embezzlement, and 

larceny. 

In Borstad v. La Roque, 98 N.W.2d. 16, 26 (N.D. 1959) the North Dakota 

Supreme Court stated that a “defendant’s plea of guilty to a criminal charge arising out 

of the same [action] of the civil case constitutes an admission in the civil action and may 

be received in evidence in a civil trial as proof of the alleged wrongful conduct upon 

which liability is predicated.”  In Borstad, the plaintiff brought an action for injuries 

received as a passenger in the defendant’s automobile.  See Id at 19.  The Defendant 

was driving at a reckless rate of speed while under the influence of intoxicating liquor at 

the time of the Plaintiffs was injured.  See Id.  The Defendant plead guilty to the criminal 

charges of driving while intoxicated and that evidence was entered at trial.  The trial 

court gave the jury an instruction limiting the admissibility of the guilty plea.  Id at 27.  
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The Supreme Court of North Dakota explained that the trial courts limiting of the 

evidentiary effect of the defendant’s plea of guilty was clearly erroneous and prejudicial. 

 Id.  The Borstad court held that a guilty plea to a criminal charge may be admitted as 

evidence in a civil case where the guilty plea was based upon wrongful conduct upon 

which liability is predicated in the civil matter.  See Id. 

 In Dahlen v. Landis, 314 N.W.2d. 63, 72 (N.D. 1981) the North Dakota Supreme 

Court explained that, “it has long been the law in North Dakota that a guilty plea in a 

prior criminal case is admissible as an admission in a subsequent civil suit arising out of 

the same factual situation.”  In Dahlen, plaintiff brought a lawsuit for injuries received 

after becoming involved in a physical altercation with defendant.  See Id at 66.  

Defendant subsequently plead guilty to what was initially a Class C felony assault 

charge that was later reduced to a Class B misdemeanor.  The Defendant’s criminal 

conviction was admissible at the civil trial to demonstrate the defendant’s actions.  See 

Id at 73.   

In the present cause of action, Walker plead guilty of one count of conspiracy to 

commit theft, a Class B felony, occurring between September 1, 2001 and February 21, 

2003 and one count of dealing in stolen property, a Class B felony, occurring between 

September 1, 2001 and February 21, 2003.  Walker was sentenced to 180 days 

imprisonment .  Walker was incarcerated in the Cass County Jail, Fargo, North Dakota.  

Walker has admitted that he took at least $70,000.00 of property from Can-Am.  See 

Exhibit A, written confession of Walker.  In light of the admissions by Walker and the 

admissibility of Walker’s criminal admissions in the present civil case, this case is ripe for 
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summary judgment.  This Court should enter judgment in favor of Can-Am and against 

Walker decreeing that Walker’s obligation outstanding to Can-Am that he plead guilty to, 

$70,000.00, is nondischargeable in Walker’s bankruptcy proceedings. 

C. The Defendant’s Debt Outstanding to the Plaintiff should not be 
Discharged since the Debt is a Product of Willful and Malicious Injury. 

 
 Title 11 U.S.C. § 523(a)(6) provides: 

A discharge under Section 727, 1141, 1228(a), 1228(b) or 
1328(b) of this Title does not discharge an individual debtor 
from any debt for willful and malicious injury by the debtor to 
another entity or to the property of another entity.  
 

 “Willful and malicious are separate concepts that must be present for 

nondischargeability under Section 523(a)(6)”.  Sielschott v Reimer (In Re Reimer), 182 

B.R. 816 (E.D. Mo. 1995).  In addition, in order to except a debt from discharge under 

Section 523(a)(6), a creditor must prove that its injury resulted from the debtor’s conduct 

that was both willful and malicious.   

  In order to determine whether Walker’s actions were both willful and malicious, we 

must look to case law to define their meaning. 

 The case of United States v. Vandrovec (In Re Vandrovec), 61 B.R. 191 (D.N.D. 

1986) states, “maliciousness; however, goes beyond mere willfulness and requires proof 

that the action was done with the knowledge that it almost certainly would cause harm to 

the creditor.” 

 Walker’s actions were clearly malicious in their nature.  Additionally Walker willfully 

injured Can-Am by stealing from Can-am. 

 “The fact that the conduct or act of the debtor was voluntary or intentional is a 
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necessary element of the statutory requirement that there be a willful injury.  However, to 

be “willful” the conduct must also be “headstrong and knowing’.”  American Charter Federal 

Savings and Loan Association v Harris (Matter of Harris), 107 B.R. 210 (D. NE 1989).   

 By committing theft Walker knowingly took property from his employer, Can-Am 

without Can-Am’s knowledge or authorization.  Walker admitted to stealing property valued 

in the amount of $70,000.00.  Due to the excessive amount of property stolen, Walker 

willfully and maliciously caused financial injury to Can-Am. 

 Although the standards are high to determine whether a debt arose from willful and 

malicious actions, they do “not require a showing of spite, ill will, personal animosity, or a 

subjective intent to injury”.  Sateren v Sateren (In Re Sateren), 183 B.R. 576 (D.N.D. 

1995).   

 In determining whether Walker’s criminal conviction of theft of property pursuant to 

North Dakota statutory law constitutes willful and malicious actions.  We must look to the 

case of, Erickson v Roehrich (Inv. Roehrich), 196 B.R. 941 (D.N.D. 1994). 

 The case of Roehrich is very similar to the facts of this case.  In Roehrich, the 

debtor stole property from a third party and sold the property for his own gain.  The debtor 

was eventually arrested in connection with the theft.  The debtor plead guilty to the crime of 

theft.  Based upon the debtor’s plea the district court entered a judgment against the debtor 

convicting him of the crime of theft pursuant to N.D.C.C. § 12.1-23-02.  The debtor 

subsequently filed for bankruptcy relief. 

    In reviewing the facts and law the Roehrich court found that, “based upon an 

analysis of the intent requirement necessary to sustain a conviction for theft of property 
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under § 12.1-23-01 of the North Dakota Century Code, there can be no doubt that the 

definition of “willful” and “malicious” under the Bankruptcy Code is encompassed by the 

requirement of criminal intent under the state theft statute.  Accordingly, the elements of a 

§ 523(a)(6) were unambiguously and conclusively established when the debtor pled guilty 

to, and was convicted of, theft of property under the aforementioned section.  Id. at 945. 

 For the reasons cited here within, this Court should grant Can-Am summary 

judgment on its Complaint decreeing that Walker’s obligation outstanding to Can-Am in the 

amount of $70,000.00 is nondischargeable. 

D. The Defendant’s Debt Outstanding to the Plaintiff Should Not Be 
Discharged Since the Debt Was Not Listed or Scheduled. 

 
 Title 11 U.S.C. § 523(a)(3), provides:   

A discharge under section 727, 1141, 1228(a), 1228(b), or 
1328(b) of this title does no discharge an individual debtor from 
any debt neither listed nor scheduled under section 521(1) of 
this title, with the name, if known to the debtor, of the creditor 
to whom such debt is owed in the time to permit. 

 
  
 Walker failed to list Can-Am as a creditor or give any form of notice of the 

bankruptcy to Can-Am until after discharge occurred.  Walker even filed an Answer to Can-

Am’s civil Complaint, which was served on Walker after he filed for bankruptcy but before 

Walker was granted a discharge in his bankruptcy proceedings.  Walker’s Answer failed to 

indicate that Walker was in bankruptcy.  Therefore, Can-Am had no notice or actual 

knowledge of the bankruptcy filing until after the discharge had occurred. 

 The purpose of Section 523(a)(3), “is designed to protect only the creditor who is 

completely absent from the debtor’s schedules, and who does not receive actual notice of 
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the bankruptcy case.” Bowen v. Residential Financial Corp. (In re Bowen), 89 B.R. 800 (D. 

Minn. 1988). 

 There is no question that Walker failed to list Can-Am as a creditor or give Can-Am 

notice of his bankruptcy.  Therefore, Walker’s obligation outstanding to Can-Am is 

nondischargeable.  This Court should enter a judgment in favor of Can-Am and against 

Walker decreeing that Walker’s obligation outstanding to Can-Am in the amount of 

$70,000.00 is nondischargeable. 

 E.  The Defendant is liable to the Plaintiff in the amount of $70,000.00. 

 Walker has contested in his Answer to Can-Am’s Adversary Complaint that he is not 

liable to Can-Am in the amount of $70,000.00. 

 “The accepted rule is that “[w]hen the nondischargeable nature of the debt is 

established by collateral estoppel or otherwise, a prior default judgment fixing the extent of 

the debt is accorded a binding effect to prevent relitigation of the amount of the debt.”” 

 At the time that Walker’s criminal judgment was entered, Walker had the opportunity 

to contest his confession or make a statement to the court.   Walker failed to contest the 

judgment or statement.  Therefore, Walker should be barred from contesting the amount 

owing to Can-Am.   

 For the reasons cited herewithin, this Court should enter judgment in favor of Can-

Am and against Walker in the amount of $70,000.00 and decreeing the same is 

nondischargeable in Walker’s Chapter 7 bankruptcy proceedings. 

IV.  CONCLUSION 

 Walker’s actions have caused Can-Am financial injury that, pursuant to the United 



 12 

 

 
 

 

States Bankruptcy Code, is nondischargeable.  It is clear Walker committed larceny as 

defined by Federal common law.  The larceny was willful and malicious.  Further, Walker 

failed to give Can-Am any notice or provide actual knowledge of the bankruptcy filing 

despite having several opportunities to do so.  The amount of Walker’s nondischargeable 

debt owing to Can-Am should be premised upon the amount that Walker confessed that he 

stole from Can-Am, $70,000.00.  Can-Am should be granted a judgment in the identical 

amount that Walker has confessed in his criminal proceedings, $70,000.00.  There is no 

genuine issue of fact regarding this matter.  Walker’s confession in the criminal 

proceedings satisfies all of the elements in the present litigation.  

 For the foregoing reasons Can-Am respectfully requests that this court enter 

judgment in favor of Can-Am and against Walker in the nondischargeable amount of 

$70,000.00. 

 Respectfully submitted this 14th day of June, 2004. 

 
      /s/        
      Brad A. Sinclair (MN #161652) of   
      SERKLAND LAW FIRM 
      10 Roberts Street 
      P.O. Box 6017 
      Fargo, ND  58108-6017 
      (701) 232-8957 
      ATTORNEYS FOR PLAINTIFF 
 
 
 
 









































































































 AFFIDAVIT OF SERVICE BY MAIL 
 
STATE OF NORTH DAKOTA  ) 
       )  SS 
COUNTY OF CASS    ) 
 
 Sherry Michelson, being duly sworn, deposes and says that she is a resident of the 
City of Moorhead, State of Minnesota, is of legal age; and that she served the within  
 
1. Notice of Motion and Motion for Summary Judgment;  
2. Plaintiff’s Brief in Support of its Motion for Summary Judgment; and 
3. Proposed Order 
 
on June 14, 2004, by placing a true and correct copy thereof in an envelope addressed as 
follows, to-wit:      
 
Gene Doeling 
Attorney at Law 
P.O. Box 423 
Fargo, ND  58107-0423  
 
TAMARA YON, TRUSTEE 
P.O. BOX 605  
CROOKSTON, MN  56715 
 
UNITED STATES TRUSTEE  
1015 US COURTHOUSE  
300 S 4TH ST  
MINNEAPOLIS MN 55415 
 
and depositing the same with postage prepaid in the United States mail at Fargo, North 
Dakota. 
 
  To the best of affiant's knowledge, the address above given is the actual 
post office address of the party intended to be so served.  The above document was 
mailed in accordance with the provisions of the North Dakota Rules of Civil Procedure. 
 
       /s/                                    
      Sherry Michelson 
 
 Subscribed and sworn to before me this 14th day of  June, 2004.  
 
      ______________________________ 
      Notary Public 
 
 
RE: Can-Am Express, Inc. v. Jerry S. Walker 
 Bankruptcy No. 03-61450 – Adversary No. 4-6014 



UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - -   
In Re:      )   Chapter 7 
      ) Case No. 03-61450 
Jerry Walker and Jamie Walker  ) 

    ) Adversary No. 4-6014 
    Debtors. ) 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - -  ) 

)   
Can-Am Express, Inc.,   )  
      )   
    Plaintiff, )   
      )   
  vs.    ) ORDER 
      )  
Jerry S. Walker,     )  

    ) 
    Defendant. ) 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 
 
  Can-Am Express, Inc., having filed with this Court a motion for summary 

judgment in the adversary proceeding, Walker having objected to the same, a hearing 

having been held on July 27, 2004, the Court having reviewed the file, the pleadings 

and being otherwise advised; 

  IT IS HEREBY ORDERED for all of the reasons contained in Can-Am’s 

brief in support of its motion for summary judgment, this Court hereby enters a non-

dischargeable judgment in favor of Can-Am and against Walker in the amount of 

$________________.    

  LET JUDGMENT BE ENTERED ACCORDINGLY. 

       _______________________________  
       Dennis D. O’Brien 
 


