UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In re: Chapter 7
Case No. 04-45579 RIK
Paul W. Hoelzel and
Lynn R. Hoelzel,
Debtors.
NOTICE OF HEARING AND
MOTION FOR RELIEF FROM STAY

1. TCF National Bank (“Movant”), a secured creditor of the above referenced bankruptcy

estate, by its undersigned attorney, moves the Court for the relief requested below, and
gives notice of hearing herewith.

2. The Court will hold a hearing on this motion at 2:00 o'clock p.m., on November 4, 2004,
before the Honorable Robert J. Kressel, in Courtroom No. 8 West, at United States
Courthouse, 300 South Fourth Street, Minneapolis, Minnesota, or as soon thereafter as
counsel may be heard.

3. Any response to this motion must be filed and delivered not later than October 28, 2004,
which is seven days before the time set for the hearing (including Saturdays, Sundays and
holidays), or filed and served by mail not later than October 25, 2004, which is ten days
before the date set for the hearing (including Saturdays, Sundays and holidays). UNLESS
A RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY
GRANT THE MOTION WITHOUT A HEARING. This motion is filed pursuant to
Bankruptcy Rule 4001 and Local Rules 9013-2 and 4001-1 and Movant requests relief

from the automatic stay of 11 U.S.C. § 362(a) with respect to certain property subject to



Movant's valid interest.

This case was filed as a voluntary case under Chapter 7 of the United States Bankruptcy
Code, and the case is now pending in this Court. This Court has jurisdiction over this
motion pursuant to 28 U.S.C. §§ 1334 and 157(a), Local Rule 1070-1, Fed. R. Bankr. P.
5005 and applicable rules. This is a core proceeding.

By mortgage dated August 21, 2001, in the original principal amount of $80,052.42 (the
“Mortgage”) Movant acquired a mortgagee’s interest in the following real property (the
“Property”), to wit:

Lot Six (6), Block Three (3), Donnay’s Northwood 4th,
Anoka County, Minnesota

and commonly known as 1612 122" Avenue NE, Blaine, Anoka County, Minnesota
55449.

The mortgage was filed for record in the offices of the County Recorder for Anoka
County, Minnesota on September 4, 2001, as Document No. 1599817.0. A copy of the
Mortgage is attached hereto as Exhibit A.

Debtors are delinquent under the terms of the note secured by the Mortgage with respect
to monthly payments due for the months of June 2004 to October 2004, in a total amount
of $5,174.35, plus late charges, accruing interest, fees and costs.. The outstanding
balance due Movant under the terms of the note is $64,200.57 as of October 6, 2004.
Movant does not have, and has not been offered, adequate protection of its interest in the
Property. Debtors’ failure to make payments to Movant when due, or otherwise provide
Movant with adequate protection of its interest in the Property constitutes cause, within
the meaning of 11 U.S.C. § 362(d)(a), entitling Movant to relief from the automatic stay.

If testimony is necessary as to any facts relevant to this motion, Carole Sward,



Bankruptcy Specialist of Movant, 801 Marquette Avenue, Minneapolis, Minnesota, will

testify on behalf of Movant.

WHEREFORE, Movant, respectfully moves the Court for an order modifying the
automatic stay of § 362(a) so as to permit Movant to foreclose its Mortgage on the Property,
waiving Fed. R. Bankr. 4001(a)(3) to make the order effective immediately and for such other
relief as may be just and equitable.

Dated: October 6, 2004. FOLEY & MANSFIELD, P.L.L.P.
By /s/ Thomas J. Lallier
Thomas J. Lallier (#163041)
Ruth E. Honkanen (#175924)
Attorneys for Movant
250 Marquette Avenue, Suite 1200

Minneapolis, MN 55401
(612) 338-8788




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re: Chapter 7
Case No. 04-45579 RIK

Paul W. Hoelzel and

Lynn R. Hoelzel,

Debtors.

MEMORANDUM OF LAW IN SUPPORT
OF MOTION FOR RELIEF FROM STAY

TCF National Bank (“Movant”) submits this memorandum of law in support of its

motion for relief from the stay in the above-entitled matter.
FACTS

Movant holds a valid, duly perfected mortgage on real property owned by the Debtors.
On the date this case was filed, the Debtors were delinquent in respect of payments due under the
note and mortgage. Since this case was filed Debtors have made no payments to Movant.

ARGUMENT

Under Section 362(d)(1) of the Bankruptcy Code, relief from the automatic stay shall be
granted upon request of a creditor “for cause, including the lack of adequate protection of an
interest in property of such [creditor].” 11 U.S.C. § 362(d)(1). The Debtors in this case has
failed to make the payments required by his note and mortgage. Debtors have not otherwise
provided Movant with adequate protection of its interest in the property. Such circumstances
constitute cause, within the meaning of Section 362(d)(1), justifying relief from the stay. United

States Assn. of Texas v. Timbers of Inwood Assoc., [td. (In re Timbers of Inwood Assoc. L.td.),

484 U.S. 365, 108 S.Ct. 626, 98 L.Ed.2d (1988).



Accordingly, Movant is entitled to an order terminating the stay and authorizing it to

foreclose its mortgage on the property.

Dated: October 6, 2004

FOLEY & MANSFIELD, P.L.L.P.

By /s/ Thomas J. Lallier
Thomas J. Lallier (#163041)
Ruth E. Honkanen (#175924)
Attorneys for Movant
250 Marquette Avenue, Suite 1200
Minneapolis, MN 55401
(612) 338-8788
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
Inre: Chapter 7
Case No. 04-45579 RIK
Paul W. Hoelze! and
Lynn R. Hoelzel,
Decbtors. VERIFICATION

I, Carole Sward, Bankruptcy Specialist for Movant, declare, under penalty of perjury, that the

foregoing is true and correct to the best of my knowledge, information and belief,

Exccuted on: / 0 / de / 0‘{ Signed: O =
r Carole Sward

TOTAL P.B2
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Gac CONSUMER LOAN MORTGAGE

.C/NORTH STAR EQUITY ,

TCF NATIONAL HANK | Oc?kﬁ{zvntﬁ Accomnt Nuwber: 099 - 020
-MINNESOTA CONSUMER LENDING TMENT

NOTWITHSTANDING ANYTHING TO THE CONTRARY HEREIN, THE MAXIMUM PRINCTPAL
INDEBTEDNESS SECURED BY THIS MORTGAGE IS

BIGHTY THOUSAND FIRTY-TWO AND 42/100 Dollars
(8.880,052.42 » .

“This CONSUMER LOAN MORTGAGE (*Martgage™) i made this 2157 _ day of AUGUST, 2001 . . by
PAUL W HOELZEL AND LYNN R HOFLZEL MARRIED AS HISEAND AND WIFE,
whose address 18 1812 122ND AV NE, BLAINE MN 55449

(the "Borrowsr™), Who grants, conveys, mortgages and warrants (o TCF National Bark, a national banling
gssocintion, 801 Marquetiz Aveme, Minneapolis, MN 55402 (the "Lender®), land snd property in
ANOXA Cowaty, Minnesota, described as:

" SEE ATTACHED LEGAL DESCRIPTION ™

street addrsas: 1612 12IND AV NE, BLAINE, MN 55449

tax idemiﬁcaﬁﬁxlx 10, 083123140036 & N aded

together with all buildings, inopro and fixtures on the , whethier now on the propexty or a in

ﬁbﬁ&muﬂdmmm&:‘do ot that perts mpm‘ty oliectively tha * 2l ”lh‘_-_ =
ortgage sectres performaink’ X ¥ i S TR HDBARTH S baluie

date as this Mortgage in the principal amount of

RIGHTY THOUSAND FIETY-TWO_AND 42/100 Dollars

. wabject to any wriken ap1endRIstis o Gie note Agreed o by Lander mud Borrower (“Note”). In

addition to (s mdebindnags dus under the Note, this Mortgage seoitreg Protectivs Advances which muy be jo

excesa of the maximum principal amount stated ubove with inferest thareon. (collestively “Diebi”) and the

performance of any co h T te of the Borrawer contalned harain. “Protective Advance™ means

gmonnts that may be advanced by the Lender to rroteot the Proparty or this Morigage as to which no tax is dus

under Minmesols Statuate § 287.035. The full Debt, if not paid earliar, is duc sud payable on

09-07-2011 ; If tha box preceding this sentance is chacked, the iterest rate under the Borrowet's

Note is varisble mod can daily, as described in the Nota. .

sy Tias e T

Borrower promises aad agrees: -
1. To kesp tha Property in good repair, &nd to also conaply with all laws and ordinances, which affect
tha Proparty.
2. Topay gl taxes, asssssments, and water bills Iovied on the Property, and any other smounts which
could becoms & Sscurity Inteyest. "S ity Interest” includes say lien, mortgages or other

encunbrancs,

3, To perform all cbligations urdsr any Security Intarest on the Property. As of tha dae hersof, there
exists no other Seourity Intstsat on the Property, other than s disclosed to Lendar on the titls search
and rsport or other Gtle evidence obtainsd by prior to acoepting this Morfgage, or on
Borrower's loan spplication, .

4. Tokeep the Property lumwed against fire, windstorm, flood, and mch othar hazards as Lender may
require, in an apopnnt and mantsr with companies mosgll;lutoundu‘, and with the procesds made
payabla in ths polisies to Lander s mortgages, and to ar sich proof of insurance ag Lender mey
require, Lendsy will spply sny fnsurance procceds ko pay the Debt, aless Lender a in Writlog
that tha proceeda can be used differently, If Lender uses the gacaeda to reduce the Debt, Boxrower
will atill have to talrs reguisr monthly payments wntll the Debt is satisfied. IF Borrawer fails to
kecp the Property insured, Lendar may, but iy 210t required to, obtain such insurance to protoct
Lendeg’e interost. Such insurancs obtained by Lesdst may not protset Borrower's equity lusrest ju
the Property. Lemder is not Tequired.ta obtain the lowest cost {nsurance that might be avallable.

5. That if all or part of the Propexty is condemned or taken by eminent domain, Borrower dixects the
party condsmuing or taking the Property to pay all of the money to Lender, Lender will apply tha
monsy to pay the Debt, unless Lender agrses in writing that the money can be used differcntly. If
Lender uses tho monsy 1o raduce the Debt, Borrower will still have to make regular montly
%ﬁmmu until the Debt is satisfied.

6, §f Borrower falls to pay or perforra any of Bortowar's obligutions vader this Mortgage, Lender
may pay or parform such obligations. An‘{ amowat 50 paid and the cost of any title search and report
made after any Dafault, may be added to ths Debt.
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sals, Thig meend that if £ the Borrowar is in Default, Lender is
7 ﬁ“&lﬁe%%w . v:e;mgglto jrmodiale TepR. ezment of t‘na Debt (¢ gaalled aoceletaﬂon “)-
Lendof may (und 1 her Y i %“ﬁu‘teeg s Of i S o Pnemmx s e axs :;a% v provided
Powerbwlng expressg granted to ¢ perty gt
out of the satls Arising from guch sale, mpa:y(haDebtmihmDemst,
?:d a&l&gﬂ gg‘éﬁs nu.nzle md'ss ofo m mrzcwk;?m and nha maadmnm altorneys’ fues perinitied by
ng;sas
. s«'ali't.aﬁefa!eaa agcehsmmg Lender will sead Bemmar & written notice by certified mail
wm:‘ %tit:spmmlse that Borrowor failed to keep or the reptescnlaﬁon ot warranty that Borrower

b, The action Borrower must t2ks to correct that faifure;
¢. The dats, af least 30 da sWay, I;L chths fmhne "pmust be corrected;
d, ‘That if Borrowsr doom t correct enxaﬁon or warracty that Borrowor
‘d'thn o afcalmmwi, and jif Barxuwer sn't pay, Lender or another person
atd,
That ota law owa Borrower {o reinstate tha Mortgage after accelaration; and
f That Rorrower may bring suit in court to drgue that a.llpronns&s were kzytmdto pregent any
other defenses Borro lms w nccelmﬂun.
o e e Bt e e Prop vor feiled (o ke comsie o atien
ortmnserof ora of the orn.n g in e withont 's wri
copseat, If Barrower dbas P&ﬂ OPGEK:H y x"{ghd.at:s xtstndranggy ‘Totico, Lender may
gccelerate, If Lender acaeletms. Lender iy fo:eclnsa this Mortg %e to
Sta.tutes Borrower gives Lender a power to 5ol the at a public euction, Borrower alsa
pgrees payLendersuttomeys feesfotﬂmfmecl maxiinm smount allowed by law.
Lemdﬂr y retaln from the proceeds oflhaaale the nmoun!oﬂha Debt ontstapding, the costs and
{n provided by Mrmegole S stamute, andl then render the
gurp! moniea ifany.mgﬁuredb hw. ﬂwaven!ofmyfmecln <ure or other sale under this
Mortgags hy s of jud odvertissraent, or otharwige, ths Pro ;é:tty may be sold in
one p:irce& and ay an entirety, or in soch pucels. manner, of order #s Lender inits s0le dmretion
may
That the term "Default’ me &a) Borrower's faiturs to comply with the tarsss of this Morfgage; ox
oF

(b)ggxcvwer s fgdumslu < t!lua terms xfll f tho Nmtlns ) Borrower's failure to comply
! tesms of an eonril €8 hxving Oﬂ over 2]
me% 5 Lender’s succ pcaxom and a tge term "Borrower” includea

andbm.ds the BennWer's. hem pmcmalundle mccessors, and assigas of
If this Mmtﬁﬁl i sigaed by twcg;"lk::%prreyarscns, the obhgnum':s and security interest
this sn carmilative ead i addition fo &ny other remadies provided by law.
ch person that signy this Mortgags ia reep: cmmlﬂaforkeepngnll fﬂmpmnnsasﬁsdaby
] chDD Pﬁ& arfgage or
2geinst n.ll of them. Byawover if sameons slgnad this Merigage, but sxgmdntﬁa Note as%u taral
cwmr%my thanthntyaxaonvdll 10t bo required to pay any amount undes the Note, but will have
g;mn, eonvny, mmtg}iag and warrant gny ﬁgyhm that pemunhns in the Propesty. Alsa,

Bcn—uwn , forebear, ormah my accommodationy with regaxd o the
fortasge, w

9. Tiok Baprave 2 tramsfer the B bensficial fnthe B
. m or T or intexest 10
wn!ract. instruments i ”’me. without Londer's gleixg
written wm;en! or unles mlhodzadby apphcable law,

0. That Lendar o jts agert ynay maks reasonabla antris uponandmspecﬂ ofdml’mpmy
Lendbralmn 7 aguuwers;mhnontm:bmanfor;ﬂo!w inspect e cazanable

M : ROy WG L OANTE “chhraas, and
law is fina] aw'd.suthnt 5 intoweat or other loan charge ecladurtobecolectedm
thee w48 inally dnberpreted o e e oits, thors, (8) Ay gk losn chatge shll be
roduced b thamnuntnecassuytoradunathscbugemmapcrmﬂhedlmnt,and any sums
already ¢0; from Borrowar which exceeded parmifted limits will be re! Borrower.
Lender may choose to make this refund by redu tha outstanding Debt or b making a direct
paymsnt (o Bormower, 1f m rofund reduces the Dabl, tg.x:ﬁeduoﬁmwm}:ehu d a4 a partiad

ayment, without pmpa?naﬁchar o ote.

12, mthm Mortgage, maﬁny:' ons : of t}ux% are governed by Minnnsom law to
the exteat mob pr ted by federal law. my‘pwvislm Moxtgt}%: is foud to
unenforceabls, all other provisions will remain in full foroe aud eifect. ﬁailme to exsrciss
any right or rémedy under this Mostgage will not weive Lender’s xights in the fu

Borrewes thall be given cns sonformed copy of the Note and this Mertgage.

BY SIGNING BELOW, BORROWBR HAS SIGNED AND DELIVERED THIS MORTGAGE AS OF THE

DATE FIRST
( (51; M/ IJ% ,r// mﬁ M
turey
PAUL W BOELZEL ) LYNNREOHLZEL /L////
{fype or very claa_x:!_y_p_ﬁﬁ mmn} cm— . o ey ¥ piid name,
State of Minnssots
County of HENNEFIN ) es. ’

This Instrumiont Drafted by!
Cn TCF National Emkn
BO1 Marqusite Avcm:a .
Minpespolis, MN 55402

pRS2T page 2 of 2 3/01
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LOT 8IX (6), BLOCK THREE (3), DONMAY'S WORTAWCOD 4TH, ANOKA COUNTY,
MINNESOTA.

ABSTRACT PROPERTY,

ORDER NO, 1034712
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ABSTRACT

Hweipt#%"[aib .; 1 Dgonmaucgpy e e e s+ e
' °°‘°”'",‘°=?L%’—" 1; o tiale DOCUMENT NO.

'C) »
* T
f 3 Tax Lione / Reloasea 1599817 .0 ABETRAC

Dos. Oider of O ratico 0 ANOKA COUNTY MINNESOTA
H-Co Tax Pd
v by Plne: i | HEREBY GERTIFY THAT THE WITHIN INSTRUMENT WAS RLED INTHIS OFRCE
' 1
Recordaliy (P28 — | Dvnster - Ll Now Beso ;(;R REMRDBO? 05 Sgﬁ o4 200 AND WAS DULY RECORDED. "
Filng Fees: AL CO_ | Dovaon  Dase FEES AND TAXES N THE AMOUNT OF $209.12 waw,
- Well Gertficata ' Os O per.
Racelved fhis Date: ot ot- Spac FEcEPTHO, 2001087312

Anoka County Racarder | L3 Other Mo Chan RAODOUCTRRIAE  MAUREEN J. DEVINE
= ANOKA COUNTY PROPERTY TAX ADMINISTI 'RATORIAECORDERIREGISTRAR OF TITLES
JH

Noles:

BY DS Y—
DEFUTY PROPERTY TAX ADMINISTRATORIRECORDER/REQISTRAR OF TITLES

TOWN CENTRE
REAL ESTATE SERVICES
241 JACKSON ST,
ANOKA, MN 55303

763 ~ERA27-4878
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Unsworn Affidavit of Service

STATE OF MINNESOTA )
) ss.
COUNTY OF HENNEPIN )

I, Jacquelyn J. LaVaque, declare under penalty of perjury that on October 7, 2004 , I mailed
copies of the attached Notice of Hearing and Motion for Relief From Stay, Memorandum of
Law in Support of Motion, and proposed Order by first class mail, postage prepaid, to each entity
named below at the address stated below for each entity:

Paul Hoelzel Paul Hoelzel

Lynn Hoelzel Lynn Hoelzel

1612 122™ Avenue NE 1400 Champion Drive

Blaine, MN 55449 New Brighton, MN 55112
Robert J. Everhart, Esq. U.S. Trustee

PO Box 120534 1015 United States Courthouse
New Brighton, MN 55112 300 South Fourth Street

Minneapolis, MN 55415

Brian F. Leonard
100 S. 5™ Street, Suite 2500

Minneapolis, MN 55402 M
Executed on: October 7, 2004 Signed: wdr ( Z/ov\ Y
J cquel}{n J. La’Vaque
ley & Mansfield, P.L.L.P.
50 Marquette Avenue
Suite 1200

Minneapolis, MN 55401




UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In re: Chapter 7
Case No. 04-45579 RIK
Paul W. Hoelzel and
Lynn R. Hoelzel,
Debtors.
ORDER GRANTING

RELIEF FROM STAY

The above-entitled matter came before the Court on the motion of TCF National Bank
(“Movant”) seeking relief from the automatic stay of Section 362(a) of the Bankruptcy Code.
Appearances were noted in the Court’s record. Based upon the proceedings had on said date, the
statements of counsel, and all of the files and records herein, the Court now finds that case exists
entitling Movant to the relief requested.

NOW, THEREFORE, IT IS HEREBY ORDERED that the automatic stay of Section
362(a) of the Bankruptcy Code is immediately terminated as to Movant, and Movant is

authorized to enforce its security interest as provided by contract and state law in the subject:

Lot Six (6), Block Three (3), Donnay’s Northwood 4th,
Anoka County, Minnesota

and commonly known as 1612 122" Avenue NE, Blaine, Anoka County, Minnesota 55449.
Notwithstanding Fed. R. Bankr. 4001(a)(3), this order is effective immediately.

Dated:

Robert J. Kressel
United States Bankruptcy Judge
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