UNITED STATE BANKRUPTCY COURT
FOR THE DISTRICT OF MINNESOTA

AUSTIN, MICHAEL ROBERT AND CARRIE ANN CASE NUMBER: 04-45325

DEBTORS MOTION FOR RELIEF
FROM THE AUMTOMATIC STAY

1

2)

3)

4)

5)

6)

Jfrey Elfering and Paricia Elfering through ther counsd of record, Robert P.
Cunningham of Quinlivan & Hughes, PA., and pursuant to Bankruptcy Rules 4001
and 9014, moves the Court for relief from the automatic stay set forth in 11 U.SC. §
362.

The court will hold a hearing on this motion at 2:00 p.m. on November 4, 2004, at the
United States Courthouse at 300 South Fourth Street, in Minnegpolis, Minnesota.

Any response to this motion must be filed and delivered not later than November 1,
2004, which is three days before the time st for the hearing (excluding Saturdays,
Sundays and holidays), or filed and served by mail not later than October 26, 2004,
which is saven days before the time st for hearing (excluding Saturdays, Sundays
and holidays). UNLESS A RESPONSE TO THIS MOTION IS TIMELY FILED,
THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

This Court has jurisdiction of this matter pursuant to 28 U.S.C. §1471 and 11 U.S.C.
§ 362.

Michael Robert Augtin and Carrie Ann Augtin, Debtors, filed Chapter 7 Bankruptcy
petition on or about September 22, 2004.

The Debtors are the owners of: 1980 Dodge Van; Hower shop inventory; Home
Décor Inventory; Quilted Bear Consgnment Items, HP Computer with printer; 1BM

Computer with printer; 1998 IBM Office Jet Computer; Fax Machineg; 2000 HP



7)

8)

9)

Vectray, HP Laserjet; Other Misc. Office Equipment and Supplies (hereinafter
“Collaterd”).

The Elferings have a pefected security interest in the Collaterd by virtue of an
ingtalment promissory note and security agreement. See attached Exhibit A and B.

The Debtors are in default of the obligations owing to the Elferings and the current
amount owing is approximately $220,662.85, plus interest.

The Elferings commenced a Didrict Court action on July 16, 2004 against Debtors to
collect on the ingdlment promissory note and security agreement.  On June 16, 2004,
Judge Lorette of Stearns County Didrict Court issued a Temporary Restraining Order
agang Debtors to preclude them from disposing of secured Collateral under the
indalment promissory note and security agreement entered into with the Elferings.
See atached Exhibit C. The Temporary Restraining Order required Debtors to return
adl secured Collaterd to the Elferings. Debtors have not returned dl secured
Collaterd to the Elferings and the Elferings have not been able to sl the Collaterd
in accordance with the security agreement as this Bankruptcy proceeding was
initiated one day prior to a Didrict Court hearing requesting the court dlow the

secured Collaterd to be returned and sold.

10) The Debtors have asserted counterclams agang the Elferings in this Didrict Court

action. See Exhibit D. The Debtors lig sad counterdams as an asset in this

Bankruptcy proceeding.

11) The far market value of the above mentioned property has decreased and continues

to decrease.



12) Pursuant to the schedules filed, the Debtors have no equity in the property and the
property is not necessary to an effective reorganization.

13) If the automatic dtay continues to be in effect, it would prevent the Elferings from
redizing on ther security described in this motion, the Elferings would be irreparably
harmed as the value of its collateral continues to decrease and the Elferings would be
deprived of adequate protection under 11 U.S.C. § 362.

14) There has been no offer of adequate protection that has keen made by the debtors to
the Elferings and it is unlikdy that the Debtors have the ability to offer such
protection.

15) By their own schedule, Debtors indicate they wish to surrender the flord business
property to the Elferings.

WHEREFORE, Jeffery and Petricia Elfering move this Court for:

A) An order terminating or modifying the automatic Stay to permit the Elfering’sto

continue their Digtrict Court action and enforce the Temporary Restraining Order that was issued
by Stearns County District Court, which has been previoudy described in this motion;

B) Inthe dternative, relief in the form of adequate protection to prevent irreparable harm
to the Elferings by continuation of the autométic Say;

C) Such other relief as the Court may deem just and equitable.



Dated: October 15, 2004

By:

QUINLIVAN & HUGHES, PA.

/9 Robert P. Cunningham

Robert P. Cunningham #0283940
James S. McAlpine #322155
Krista L. Durrwachter #332367
Attorneysfor Jeffrey and Petricia
Elfering

PO Box 1008

St. Cloud, MN 56302-1008
(320) 251-1414

(320) 251-1415 (Fax)



UNSWORN CERTIFICATE OF SERVICE

I, Robert P. Cunningham, declare under pendty of perjury that on October 15, 2004, |
mailed copies of the attached Notice of Hearing and Motion for Relief from Stay by fird class

mail postage prepaid to each entity named below at the address stated:

Stephen L. Heller

Heller Law Firm, P.L.C.
Roosevdt Ofc. Park

606 - 25th Ave. So., Ste. 110
St. Cloud, MN 56301

Michad & Carie Audin
PO Box 864
St. Joseph, MN 56374

U.S. Trustee

U.S. Trustee' s Office
300 S 4th ST RM 1015
Minneapolis, MN 55415

Trustee

Terri A. Georgen-Running
PO Box 16335

St. Paul, MN 55116

Executedon:  October 15, 2004

Signed: /s/ Robert P. Cunningham

Quinlivan & Hughes, PA.
Attorney for Creditors Jeffrey
and Patricia Elfering

P.O. Box 1008

St. Cloud, MN 56302

(320) 251-1414
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INSTALLMENT PROMISSORY NOTE

$264,027.53
Date: September 5, 2000

For wvalue received, MICEAEL R. AUSTIN and CARRIE A. AUSTIN,
hushand and wife, [(the "Borrowers™)], jeointly arnd severally promize
to pay to the order of PATRICIA A. ELFERING and JEFFREY T,
ELFERINGZ, wife and husband, (the "Lender™), at 103 East First
Street South, Melrose, Minnescta, or at any otker plare designated
at any time in writing by the holder herecf, in lawful money cof
the United S5State of Amnerica, the principal sum of Two Hundred
Sixty-four Thousand Twaenty-sawvan and 53/i00 Dollars {(35264,027.53}),
together with interest {calculated on the bkasis of actual days
elapsed and a 3€5 day year) on the unpaild principal, from the date
herecf until this MNote is fully paid, at an annuval rate of eiqght
per cent (8%).

The Borrowers promise to pay prircipal and interest as follows:

Erincipal and interest shall be paid together in one hundred
eighty {180) consecutive installments of Two Thousand Five
Hundred and Twenty-three and 187100 Dolliars (%2,523.18;
each, hkeginning October 5, 2000, and on the same day of sach
month thereafrer urtil September &, 2015, when the entire
unpaid principal and accrued interest hereon shall kecome
duae and pavakle. Each suck installment, wher paid, =hall b=
applied first in paymernt of azgrued interest and the palance
therecf shall be applied in reducticn of principal.

This HXNote is secured by a Security Agreement and Finanoing
2tatement, dated September 5, 2000, between Borrowers and Lender.

FPrepayment shall be permitted, without penalty, provided that
any prepayment shall be msde simultanecusly with a prepayment on
that certain Centract for Deed erntered into simullaneously with
this Installment Fromissory Nete 3o that the balance due on this
Installment Promissory Note and +the balancz due on the Contract
for Deed shall be paid down proportionately to the end that the
debt represented by both this Installment PFromisscory HNote and the
Contract for Deed will retire simultaneously.'
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If ary installrment of principal and/or interest is not paid
when due, or if the Beorrewers shall fail to pay when due any
indebtedness the Borrowers may owe for money borrowed, or if a
carnishment summons or & writ cof attackment i1s issued against or
served upon the Lender for the attachment of any property of the
Borrowers’ in the Lender's: possession or any indebtedness owing to
the Borrowers, or if the Borrowers shall submit to the Lender any
credit applicaticn or financial statement containing information
whicn shall prove to be incorrect in any respect when made, or if
the Borrowers are generally not paying their debts as such dekts
become due, or if the Lender shall at any time in good faith
be_ieve that the prospect of due arnd punctual payment of this Note
is impaired, then, in any such ewvent, the hclder wmay, at its
cption, declare this Note to be immediately due and pavable and
this MNote shal: ke irmediately due and payable, together with all
accrued unpaid interest, wizhout notice or demand.

This Note shall also become automatically due and payable
{including wunpald accrued irterest) without notice or demand
should the Borrowers die, or should a petition pe filed by or
agalnst the Borrowers under the Uniced States Bankruptcy Code. If
this Neote is not palid on the date it matures (whether at s+tated
maturity or on an earlier date cue to acceleration), the Lender
shall have the right to set off the indebtedness evidenced by this
Ncte against any indsbtedness of the Lender to the Borrowers. The
nclder may at any time renew this Nete or exterd the maturity date
of any one or more installments for any period and release any
security fcr, or any party to, this Note, all without notice teo or
consent  o©f and without releasing any accommodation maker,
enderser, or guarantor. The Borrowers agree to pay all costs of
collection, including attorney's fees, in the event thiszs Nate is
not pald when due. Presentment or other demand for payment,
notice of dishoror and protest are hereby walved by the Borrowers.
This Ncte shall ke governed by the substantive laws of the State
of Minnesota, except inscfar as the Lender may rely on the laws of
the United States to justify the interest rate charged hereunder.

BORRCWERS

rnhod R Lomb—

Michael R. Austin

Lo (O Qudam

Carrie A. Bustin
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STATE OF MINNESOTA )
)
COUNTY OF STERERNS )

The foregoing instrument was acknowledged before me this f;-* day of
, 2000, by Michael R. Rustin and Carrie A. Bustin,

BOrrowers.

RAGHEL J. DYMOKE ' “/&MAJ({? W

- m\'PuBLlﬂ'm';‘T; MNotary Publi

GUARANTY

The Guaranters, jointly and geverally, unconditionally
guarantee the due and punctual payment of the above Note {and all
renewa.s thereof} and agree that any of the actions mentioned in
the Ncte may be done witnhout giving any notice or releasing
Guarantcrs’ liability hereunder.

GUARANTORS

Mickael R. Austin

bomu) Q. Qushm

Carrie A. Austin

Page 2 of 3



SECURITY AGREEMENT

THIS AGREEMENT, is made this 5th day of September, 2000, between Michael R, Austin and
Carrie A, Austin, husband and wife, $506 — 170™ Avenue, Royalton, Minaesota 56373,
(*Debtor™), and Patricia A. Elfering and Jeffrey J. Elfering, wife and husband, 103 East First
Street South, Melrose, Minnesota 56352 (“Secured Party™)}. '

SECURITY INTEREST AND COLLATERAL. To secure the payment and performance of sach
and every debt, liability, and obligation of every type and description which Debtor may now, or at any
time hereafter, owe to the Secured Party {the “Obligations™}, Debtor grants Secured Party s SECUIity
interest (the “Security Interest”) in the following property (the “Collaterat™);

Al now owned or later acquired, and wherever sitated, business furniture, equipment, fixfures,
veniory, work-in-process, and accounty receivable, including business fixtures attached to the
real estare, all mercharudise on hand and all proceeds therefrom.

THIS IS A PURCHASE MONEY SECURITY INTEREST.

together with the proceeds of all of the foregoing propenty and, in the case of equipment and other
goods, together with ail accessories, attachments, parts, equipment, accessions, and repairs now or
hereafter attached or affixed thereto or used in connection therewith.

It is the intention of the parties that this obligation will be paid simultaneously with
Contract for Deed payments on real estate purchased simultaneously with these assets
and completion of the paymenis pursuant to the Contract for Deed will be required as
part of the security for this trensaction.

SPECIAL REPRESENTATIONS, COVENANTS, AND WARRANTIES OF DEBTOR. Debtor
represenls, covenants and warrants that:

(&) STATUS OF DEBTOR, Debtor is an individual and, if Debtor is an individual, the address of
Debtor’s residence is that shown at the beginning of this agreement.

{b} USE OF COLLATERAL. The Collateral will be used primarily for business purposes.
(c} PROCEEDS OF LOAN; PURCHASE MONEY. The proceeds of a lean from the Secured Party

will be used by Debtor to acquire the Collateral, and Secured Party may, at its option, disburse such
proceeds directly to the seller of the Collateral, and/or to the insurance agent ot broker for

insurance thereon.




{d) LOCATION OF COLLATERAL.

(1) Fixtures. [f any part or all of the Collateral will, or may become, so related to particular real
estate as to become a fixture, the legal description of the real estate concerned is:

Lots Ten (10}, Eleven (11), and Twelve (12) of Hoeschen’s Subdivision of part of Mill

Block of Clark's Addition to Melrose, the wall of the W, line of said Lots, between Lots

IL%' & 13 of said block, being and constituting a party wall, in Steams County,
Lanesota.

together with all hereditaments and appurtenances belonging thereto and subject to all
easements, restrictions and reservations of record.

and the name and address of the record owner of the real estate is' Michael R. Austin and Carrie A,
Austin, busband and wife, 8806 - 170" Avenue, Royalten, Minnesota 56373,

(2) Chief Place of Business. If the Collateral is used primarily for business, the chief place of
business of Debtor is: Pat’s Floral and Gifis, 415 East Main Street, Melrose, Minnesota 563352,

(3) Other Collateral. All other Collateral will be kept at Pat's Floral and Gifts, 415 East Main
Street, Melrose. Minnesota 56352, Debtor will not remove the Collateral from said location
without the written consent of Secured Party, except for temporaty periods of not more than 30
days.

(¢) CHANGES OF ADDRESS. Debtor will immediately notify Secured Party of any change in
Debtor’s addresses.

ADDITIONAL REPRESENTATIONS, WARRANTIES AND AGREEMENTS. Debtor represents,
warrants, and agrees that:

(a) Debtor has for will have at the time Debtor acquires rights in Cellateral bereafier arising) absolute
title to each item of Collateral free and clear of &ll security interests. liens, and encumbrances,
except the Security interest. Debtor will not sell or otherwise dispose of the Collateral, or amny
Interest therein, without the prior written consent of Secured Party.

(b} Debtor will:

(1) keep all tangible Collateral in good repair, working order, and condition, normal depreciation
excepted,

(2} promptly pay all taxes and other governmental charges levied or assessed upon or against any
Collateral, or upon or ageinst the creation, perfection or continuance of the Security Interest,

{3} keep all Collateral free and clear of all security intorests, fiens and encumbrances except the
Security {nterest,

-7nlk.



(4) at all reasonable times, permit Secured Party or its representatives to inspect any Collateral,
wherever located, and to examine, inspect and copy Debtot's books and records pertaining to
the Collateral, and its business and financial condition,

{5} keep accurate and complete records pertaining to the Callateral and periaining to Debior's
business and financial condition, and submit to Secured Party such periodic Teports concerning
the Collateral and Debtor’s business and financial condition as Sceured Party may from time to
time request,

{6) promptly notify Secured Party of any loss of, or material damage to, any Collateral or of any
adverse change, known to Debtor, in the prospect of payment of any sums due on or under any
account constituting Collateral,

(7} at all times keep all tangible Collateral other than household goods insured by an insurer
selected by Debtor (provided that Secured Party may refuse to accept an insurer offered by
Debter for reasenable cause) against tire, theft, collision {in the case of motor vehicles) and
such other risks as Secured Party may reasonably request, with a loss pavable clause in favor of
Seceured Party, and deliver a duplicate copy of the policy of such insurance to the Secursd
Party,

(8} pay when due, or reimburse Secured Party on demand, for all costs of collection of any of the
Obligations and all other out-of-pocket expenses (including in each case all reasonable
attorneys’ fees) incurred by Secured Party in connmection with the creation, perfection,
satisfaction, or enforcement of the Security Interest, or the creation, continuance, or
enforcement of this Agrecment, or any or all of the Obligations, and

(9) execute, deliver, or endorse any and all instruments, documents, assignments, security
agreements, financing statements, documents relating to certificates of title, and other
agreements and writings which Secured Party may at any time reasonably request in order to
secure, protect, perfect, or enforce the Security Interest and Secured Party’s rights under this
Agreement.

It Debtor at any time fails to perform or observe any condition contained in this Agreement, and if
such failure shall continue for a period of ten calendar days after Secured Party gives Debtor written
notice thereof {or, in the case of the conditions contained in clauses (7) and {9} of this Scction,
immediately upon the occurrence of such failure, without notice or lapse of time) Secured Party may
perform or observe such condition on behalf and in the name, place, and stead of Debtor and may take
any other actions which Secured Party may reasonably deem necessary to cure or correct such failure
(tncinding. without limitation, the payment of taxes, the satisfaction of security interests, liens, or
encumbrances, the performance of vbligations under contracts or agreements with account debtors, the
procurement and maintenance of insurance, the execution of financing statements, the endorsement of
instruments, and the procurernent of repairs or transportation).

Except 1o the extent that the effect of such payment would be to reader any lcan or foreclosure of
meney usurious, or otherwise illegal under any applicable law, Debtor shail pay Secured Party on
demand the amount of all moneys expended and all costs and expenses {including reasonable



attomneys” fees) incurred by Secured Party in connection with, or as a result of, Secured Party's
performing or observing such agreements, or taking such actions, together with interest thereon from
the date expended or incurred by Securad Party at the highest rate applicable to any of the Obligations.

To facilitate the performance or observance by Secured Party of such agreements of Debtor, Debtor
hereby frrevocably appoints (which appointment is coupled with art interest) Secured Panty, or its
delegate, as the attorney-in-fact of Debtor with the right (but not the duty) from time te time: (A) 10
create, prepare, complete, execute, deliver, endorse, or file in the name and on behalf of Debtor, any
and all instruments, documents, finuncing statements, applications for insurance, and other agreements
and writings required to be obtained, executed, delivered, or endorsed by Debtor under this Agreement,
(B) to obtain, adjust, settle, and cancel the insurance required under clause {7} above, and (C) to
endorse any draft. check, or other instrument issued by any insurer of the Collateral,

COLLECTTON RIGHTS OF SECURED PARTY. Secured Farty may, at anv time {(both before and
after the occurrence of an Event of Default) notify an account debtor that such account has been
assigned or transferred to Secured Party for security and shall be paid directly to Secured Party. If
Secured Party so requests, Debtor will notify sneh account debtors in writing and will indicate on all
invoices to such account debtors that the amount due is payable directly to Secured Party. At any time
after Secured Party or Debtor gives such notice to an account debtor, Secured Party may, in its owan
name or in Debtor’s name, demand, sue for, collect, or receive any mMOnEy or property at any time
pavable or receivable on account of, or securing any such accoumt, or grant any extension to, make any
compromise or seltlement with, or otherwise agree to waive, modify, amend, or change the obligations
(including collateral obligations) of any such account debtor, :

EVENT OF DEFAULT. Each of the following occurrences shall constitute an event of default
under this Agreement (“Event of Default™:

(a) Debtor’s failure to pay any or all of the Obligations when due or (if payable on demand) on
demand, or shall fail to observe or perform any condition or agreement herein,

(b} any representation or warranty by Debtor set forth in this Agreement or made to Secured Party in
any financial statements or reports submitted to Secured Party by or on behalf of Debtor shall
prove materially false or misleading,

{¢) a garmshment summons or a writ of attachment shall be issued against, or served upon, the Secured
Party for the attachment of any property of the Debtor in Secured Party’s possession or any
mdebtedness owing to Debror,

(d) Debtor or a guarantor of any Obligation: (1) files or has filed against them, voluntarily or
involuntarily, a petition in bankruptey, or for reorganization. o for the adoption of an arrangement
ot plan under the United States Rankruptey Act, or (ii} dies, or

(e) Secured Party, in good faith, beticves that the prospect of due and punctual payment of any or all of
the Obligation is impaired,

A AL



REMEDIES UPON EVENT OF DEFAULT. Upon the occurrence of an Event of Drefaull, and at
any tme thereaiter, Seeyred Parly may excreise any one or more of (he following rights and remedies:

{a) declare all unmatured Obligations to be immediately due and payable, and the same shall
thereapon be immediately due and payable, wilhout presentment or other notice or demand,

(b} exercise and enforce any or all rights and remedies available upon default to a secured p arty under
the Uniform Commercial Code, including but not limited 10: (a) the right o take possession of any
Collateral without judicial process or by judicial process (but without a prior hearing or notice
thereaf, which Debtor hereby expressly waives), and {b) the right to sell, lease, or otherwise
dispose of any or all of the Collateral, and in connection therewith, require Debtor to assemble the
Collateral and make it available (0 Secured Party at a place designated by Secured Party. If notice
ta Debtor of any intended disposition of Collateral or any other intended action is required by law,
such notice shall be deemed commercially reasonabie if given at least 10 calendar days prior to the
date of inlended disposition or other action, and

{t) excreise or enforce any or all other rights or remedies available to Secured Party by law or
agreement against the Cotlateral, against the Debtor, or against any other person or Property.

MISCELLANEOQUS.

This Agreement can be waived, modified, amended, terminated or discharged, and the Security
Interest can be released, only by a writing signed by Secured Party. A waiver signed by Secured Party
shall be effective only in the specific instance and for the specific purpose given.

Mere delay or failure to act shall not preclude the exercise or enforcement of any of Secured Party’s
rights or remedies.  All rights and remedies of Secured Party are cumulative and may be exercised
singularly or concurrently, at Secured Party’s option, and the exercise or enforcement of any one such
right or remedy shall neither be a condition to, nor bar the exercise or enforcement of, any other.
Secured Party shall not be obligated to realize on the Collateral at all, or in any particular manner or
order, or to apply any cash proceeds of Coilateral in any particular order of application.

All notices to Debtor shall be deemed sufficiently given if deiivered or mailed by registered or
cerified mail, postage prepaid, to Debtor at its address set forth above or at the most recent address
shown on Secured Party’s records.

This Agreement shall be binding upon and inure to the benefit of Debtor and Securcd Party and
their respective heirs, representatives, successors, and assigns and shall take cilect when signed by
Debtor and delivered to Secured Party; Debtor waives notice of Secured Party’s acceptance herecf,
Secured Party may execule this Agreement if approptiate for the purpose of filing, but the failure of
Secured Party to execute this Agreement shall not affect or impair the validity or effectiveness of this
Agreement. A photographic or other reproduction of this Agreement or of any financing statement
signed by Debtor shall have the same force and cffect as the original for all purposes of a financing



statament.

This Agreement shall be governed by the laws of the State of Minncsota.

If any provision or application of this Agreement is held unlawful or unenforceable in any respect,
such illegality or unenforceabitity shall not affect other provisions or applications which can be given
effect, and this Apreement shall be construed as if the unlawful or unenforceable provision or
application had never been contained herein or prescribed hereby.

This contract contains ali of the terms and conditions of this transaction amd supersedes any former
documents or terms and conditions, written or verbal by any party or agent or employee of a party and
that the dispute of any term or condition of this transaction shall be interpreted exclusively within the
written terms of this agreement.

If this Agreement is signed by more than one person as Debitors, all such persons shall be bound
both severally and jointly with the others, and the Obligations shall include all debts, liabilities, and
obligations owed to Secured Party by any Debtor solely, or by both, or several, or all Debters jointly,
or jointly and severally, and &ll property described above shall be included as part of the Collateral,
whether it is owned jointly by both or all Debtors, or is cwned in whole or in part by one (or more) of
themn.

IN TESTIMONY WHEREOQF, Debtor and Secured Party have hereunto set their hands the day and
year first above written.

SECURELD PARTY: DEBTOR.:
. - <
Patricia A. Elfering U Michael R, Austin

OM (. C‘WL.SQN

Carrie A. Austin

This document prepared by:

Meyer Meyer Dymoke & Dymoke, P.A.
300 West Riverside Avenue

Melrose, MN 56332

Telephone {320} 256-4205



STATE OF MINNESOTA DISTRICT COURT

COUNTY OF STEARNS SEVENTH JUDICIAL DISTRICT
Case Type
CASE TITLE: Cout File 4
Jeffrey and Patricia Elfering, (’Iou‘%g‘g
Plaintifl, ORDER FOR EX FARTE TEMPORARY

RESTRAINING ORDER

Y&,

Michael and Carrie Austin, 4/b/a Petal
Patcl Floral, Gift & Wedding Center,

Defendants.

TO:  ABOVE-NAMED DEFENDANTS:

The above-captioned matter came before the Court for au ex parte Temporary Restraining
Ovder on June 15, 2004. The Court makes the following order:

DRDER

1. Plaintiffs” Motion for Tempovary Restraining Order is GRANTED. The Court
fipds that from the facts shown by the Affidavit and the Complaint that immediaie and
itreparable injury, loss, or damage will resuit to Plaintiffs before any hearing on the matter can
oo,

2, Plaintiffs’ attorney has provided the Court in writing the efforts made to give
notice to Defendants and the reasons that support the ex parte Termporary Restraining Order.

3. Defendants are restrained from removing property from their business premises
located at 415 East Main Sleet, Melrose, Minnesota, 56352, Defendants are restrained from
interfering with Plaintiffs, their agents or representatives, and/or attomeys from seizing collateral

located at or int Defendants’ place of business identified above.




4, Defendants are restrained from interfering with Plaintiffs, their agents or
representatives and/or attommeys from examining and copying Defendants’ books and records,
mciuding inveoices.

5. Plaintiffs iay take possession of the premises or the collateral to prevent the
unlawful sale or removal of inventory, other assets and other related items in the Security and
Purchase Agreement and change the [ocks to prevent the sale or removal of the collateral.

6. Plaintiffs may enter the Defendants’ premises to invenwry the collaterdl,
including but not limited to, the inventory, furniture, and equipment.

7. Defendants must turn over all inventory to Plantiffs if Plaintiffs are not allowed
to repossess the premise, change the lecks and take possession.

2. Defendants arc required to turn aver all iIWﬂl’l.tﬂ-l‘j' and secured property identified
in the Purchase Agreement and Security Agresment.

9, Defendants are required to open all safes and remove all invemtory for the
inspection of the Plaintiffs.

10. Defendants are required to turn over all of Defendants books and records,
including invoices, to Plaintiffs.

11. The documents referenced in this Order are identified in the Motion for Ex Parte
Temporary Resiraining Order and incorporated herein by reference to include the Asset Purchase
Agreement, the Security Agreement, Installment Promissory Note, the State of Minnesota UCC

Fixture Financing Statement and the Non-Competition Agreement.

2

Judge of District Court

Dated: G) !((9 l}O':} By

CISTRICT COURYT
BTEAANS COUNTY, MY
FIiLED

JUN 16 2004 9



STATE OF MINNESOTA DISTRICT COURT

COUNTY OF STEARNS SEVENTH JIIDICIAL DISTRICT
Case Type
CASE TITLE: Court File #
Jeffrey and Patricia Elfering,
Plaintiff, ORDER FOR EX PARTE PORARY
RESTRA ER
¥35.

Michael and Carrie Austin, d/b/a Petal
Patch Flaral, Gift & Wedding Center,

Defendants.

TO: ABOVE-NAMED DEFENDANTS:

The above-captioned matter came before the Court for an ex parte Temporary Restraining
Order on June 15, 2004, The Court makes the following order:

ORDER

1. Plaintiffs’ Motion for Temporary Restraining Order is GRANTED. The Court
finds that from the facts shown by the Affidavit anddl ihe Complaint that immediate and
irreparable injury, loss, or damage will result to Plaintiffs before any hearing on the matter can
oceur.

2. Plaintiffs’ attorney has provided the Court i writing the efforts made to give
notice to Defendants and the reasons that support the £x parte Temporary Restraining Order.

3. Defendants are resrained from removing property from their business premiscs
located at 415 East Main Sireet, Melrose, Minnesota, 36352. Defendants are restrained from
interfering with Plaintiffs, their agents or representatives, and/ur altorneys from seizmng collateral

Incated at or in Defendants” place of business identified above.



4, Defendants are restrained from interfering with Plaintffs, their agents or
representatives and/or attorneys from examining and copymg Defendants’ books and reconds,
including invoices.

5 Plaintiffs may take possession of the premises or the collateral to prevent the
unlawful sale or removal ol inventory, other assets and other rclated items in the Secunty and
Purchase Agreement and change the locks to prevent the sale or removal of the collateral.

6. Plaintiffs may enter the Defendants’ premises to inventory the collateral,
inciuding but not limited to, the inventory, furniture, and equipment.

7. Defendants must turn over all inventory to Plaintiffs if Plaintiffs are not allowed
to repossess the premise, change the locks and 1ake possession.

2. Defendants are required to tum over all inventory and secured property identified
in the Purchase Agreement and Security Agreement.

g. Defendants are required to open all safes and remove all inventory for the
inspection of the Plaintiffs.

10. Defendants are required to turn over all of Defendants books and records,
including invoices, 1o Plaintifls.

11.  The documents referenced in this Order are identified in the Motion for Ex Parte
Temporary Restraining Order and incorporated herein by reference to include the Asset Purchase
Agreement, the Secunity Agreement, Installment Promissory Note, the State of Minnesota UCC

Fixture Financing Statement and the Non-Competition Agreement.

Dated: By

Judge of District Court



STATE OF MINNESOTA DISTRICT CGURT

COUNTY OF STEARNS SEVENTH JUDICIAL DISTRICT
Case type: Other Civil
Court File Ne: C1-04-2583

Jeffrey and Patricia Elfering,
Plainkiffs,

VE.

ANSWER AND COUNTERCLAM

Michael and Carrie Austin, d/b/a Petal
Patch Floral, Gift & Wedding Center,

Defendants.

TO. PLAINTFIFFS ABOVE-NAMED and their attorney, Mr. James. 5. McAlpine of
QUINLIVAN & HUGHES, P.A., P.O. Box 1008, 5t. Cloud, MN 56302-1008.

ANSWER

Defendants Michael and Carrie Austin, dfb/a Petal Patch Florel, Gift & Wedding Center
{*“Austing”) for their Answer to Jeffrey and Patricia Elfering’s (“Plaintifts™) Complaint, state and
- allege as follows:

i Plaintiffs’ Complaint fails to state s claim upon which relief may be pranted.

| 2. Deny each and every allegation, matter and thing in the Complaint, except as

expressly admitied herein.

3. Admit the allcgations in Paragraph 1 of the Complaint.

4. Admit the allegntions in Paragraph 2 of the Complaint.




5. Admit the allegations in Paragraph 3 of the Complaint that on or about Avgust 20,
2000, Plaintiffs exccuted a document styled as an Asset Purchase Agreement {“Asset Purchase
Agreement”) providing for the purchase and sale of a floral and gift business located at 415 East
Main Street, Melrose, MN 56352 in Stearns County (hereafier the “Store”). The Austins are without
sufficient knowledge or information to admit or deny that the document attached to the Complaint as
Exhibit A is 2 troe and correct copy of the Asset Purchase Agpreement, and therefare deny same and
put Plaintiffs to their strict proof thereof.

6. Admit the allegations in Paragraph 4 of the Complaint that the total purchase price of
the Asset Purchase Agreement was $365,000, which was agreed by the parties to allocated $90,000
to inventory, $102,500 to equipment, $20,000 fo 2 non-compete covenant, and $1 52,500 to goodwill,

7. Admit the allegations in Paragraph 3 of the Complaint that on or about September 5,
2000, Pigintiffs snd the Austing executed & document styled as a Security Agreement (“Security
Agreement”) and another document styled as & Contract for Deed (*Contract for Deed™). The
Austins are without sefficient knowledge or information to admit o deny that the document attached
to the Complaint as Exhibit D is a true and correct copy of the Sccurity Agreement, or that the
document aitached to the Complaint as Exhibit B is a troe and correct copy of the Contract for Deed
and therefore deny same and put Plaintiffs to their strict proof thereof,

8. Deny the allcgations in Paragraph 6 of the Complaint.

9. The Austins allege that the Security Agreement speaks for itself, and the Austins deny
the remainier of Plaintiffs” aliegations in Paragraph 7 of the Complaint.

10.  Admit the allegations in Paragraph 8 of the Complaint.



11, Admit the allegations in Paragraph @ of the Complaint that on or about September 5,
2000 the Austins executed a document styled as an Installment Promissory Note (“Installment
Promissory Note™), but deny that Plaintiffs executed the Installment Promissory Note. The Austins
deny that the Austins failed to make monthly payments under the Installment Promissory Note, and
affirmatively allege that any failure to make payment was justified by Plaintiffs’ prior material
breaches of contract, all as more fully set forth herein. The Austing ate without sufficient knowledge
ar information to admit or deny that the document attached 1o the Complaint as Exhibit Cis a true
and correct copy of the Installment Promissory Note, and therefore deny same and put Plaintiffs to
their strict proof thersof.

12, Admit that on or about September 5, 2000, Plzaintiffs and the Avsting axecuted a
document styled as & Non-Competition Agreement (*Neon-Competition Agreement™), but detiy that
the Non-Competition Agresment is void, and affirmatively allege that the Non-Competition
Agreement is valid and enforceable according to its terms. The Austins are without sufficient
kmowledge or information to admit or deny that the document attached to ithe Complaint as Exhibit H
is a true and correct copy of the Non-Competition Agreement, and therefore deny same and put
Plaintifts to their strict proof thereof.,

13, Admit the allegations in Paragraph 11 of the Complaint, except that the Austins deny
that the Austins have defaulted or that the Awustins have obligations that are due and payable.

14, Deny the allegations in Paragraph 12 of the Complaint that Plaintiffs have made
efforts to resolve the matter without court action. The Austins admit previously expressing &

' possible intention to allow the Contract for Deed to be cancelled, but affirmatively allege that no

such communication were binding upon the Austins and the Austins remain entitied fo enforcement



of the terms of the Contract for Deed pursuant to applicable law. In further responss, the Austing
admit that the Austins have sefesed to voluntarily surrender possession of the premises which are the

- subject of the Contract for Deed (the “Premises™), and affirmatively atlege that the Plaintiffs’ forcible
ejectment of the Austins from the Premises and continued possession thereof is wrongfud, tortuous,
and actionable, The Austins deny that the Austins have wrongfully sold, concealed, disposed of or
depleted collateral in which the Plaintiffs have eny enforceable lien or security interest, including
inventory, office equipment or other assets. (The personal property in which the Plaintiffs have an
enforceable security interest pursuant to the Security Agreement is hereafter collectively referred to
as the “Collateral™.)

15.  The Austins allege that the Installment Promissory Note speaks foritself and deny the
remainder of Plaintiffs’ allegations in Paragraph 13 of the Complaint.

16.  The Austins further affirmatively allege that the Plaintiffs' current possession of the
Collateral is wrongful, tortious and actionable, and Plaintiffs have failed to manage and dispose of
the Collateral in a commercially reasonable manner, thereby entitling the Austins to such defenses
and remedies as are provided by applicable law,

17, The Auvstins allege that the Plaintiffs’ claims end canses of action arc barred, in whole
or in part, by the following affirmative defenses: denial of performance or oceurrence of conditions
precedent, election of remedies, estoppel, failure to mitigate damages, illegality, insufficiency of
sexvice of process, laches, lack of personal jurisdiction, lack of subject matier jurisdiction, public
policy, unclean hands, unconscionability, and waiver.

COUNTERCLAIM
The Austins for their counterclaim against Plaintiffs, state and allege as follows:



i. Defendants Michael and Carrie Austin (“Austing”} are individual Minnesota residents
whose principal place of residences is: 212 East Righth Street North, Melrose, County of Stearns,
State of Minnesota,

2 Upon information and belief, Plaintiffs Jeffrey anx Patricia Elfering (“Plaintiffs™) are
husband and wife and sre individual Minnesota residents,

3 On or about August and September 2000, the Austins and Plaintiffs executed various
documents pursuant to which the Austing purchased from Plaintiffs, and Plaintiffs sold to the
Austins, a commercial building and floral and gift business located at 415 East Main Street, Melrose,
Minnesota, 56352, which is located in Stearns County. The Closing Documents executed by the
parties parsuant to such transaction included the Asset Purchase Agreement, Promissory Note,
Security Agreement, Non-Competition Agreement, and Contract for Deed (hereafter, collectively,
the “Closing Decuments™).

4. The Closing Documents provided for a total purchase price to be paid by the Austins
to Plaintiffs in the amount of Five Hundred Fifteen Thousand Dollars ($515,000). Pursuant to the
terms of the Closing Documents, the Austins have already paid to the Plaintiffs approximately Three
Hundred Thousand Dollars ($300,000.00) of the purchase price.

5. Notwithstanding the Austins® timely performance of their payment obligations under
the Closing Documents, the Plaintiffs have repeated breached, disregarded and refused to perform
their obligations under the terms of the Closing Documenits, alt as more fully set forth herein. The
Plaintiffs’ repeated breaches and performance failures effectively refease the Austing of fusther
| payment abligations to the Plaintiffs and entitle the Austing to recover such damages as ere proved at

trial,



COUNT I — BREACH OF CONTRACT {NON-COMPETITION)

6. The Austing restate and reallege the allegations set forth above in Paragraphs 1

through 5 of the Austing’ Counterclaim, inclusive, as if fully set forth hereat.

7. The Asset Purchase Apresment executed by Plaintiffs provides, in pertinent part: “Tn
consideration of Buyer entering into this Agreement and further in consideration of the payment of
Twenty Thousand and 0100 Dollars ($20,000.00) from Buyer to Seller, as described in Article I
and II, from the Effective Date and for a period of five (5) years thercafier Seller shall refrain,
directly or indirectly, from carrying on & bosiness similar to that involved in this transaction in the
City of Melrose, Minnesota, or within a radius of thirty miles from the City of Melrose, Minnesota

8. Plaintiffs and the Awstins exscuted the Non-Competition Agreement on or about
September 5, 2000,

9. The Non-Competition Agreement constituted a binding contract, enforceable
according to its tertns against Plaintiffs.

10.  The Non-Competition Agresinent provides, in perfinent part: “as additional
consideration for the consummation of the sale of assets outlined in the Agreement, it is required that
Seller execute this Non-Competition Agreement for the benefit of Buyer,” and “Seller expressly
acknowledges that this Non-Competition Agreement constitutes a material portion of the
considerstion paid by Buyer to the Company pursuant to the Agreement.”

1.  Parggmph 1 of the Non-Competition Agreement provides, in part: “Seller agrees that
for a period of five {5) years from the date of closing on the Agreement, Seller will not, within thirty
(30) miles of the City of Melrose, Minnesota: (A) contaet, directly or indirectly, any person or entity

who 15 a customer of the Buyer or otherwise has a business relationship with the Buyer for purpoeses



of competing or eiding another to compete, directly with the same or similar business of Buyer: or
(B) enigage in (as a principal, partner, director, officer, Seller, member, manager, agent, owner,
employee, consultant, salesperson, representative or othcrwise) the same or similar business of
Buyer.”

12. The Non-Competition Agreement provides, in part: “Seller acknowledges that the
restrictions contained in Paragraph 1 above, in view of the nature of the business in which the Buyer
is engaged and the mowledge of Seller, are reasonable and necessary in order to protect the
~ legitimate interests of the Buyer, and that any violation of those restrictions would result in
irreparable injuries to the Buyer.”

13, Pursuant to the Asset Puechase Agreament, the stipulated allocation of value of the
Plaintiffs’ performance of their non-competition obligations was in the amount of Twenty Thousand
Dollars ($20,000.00).

14.  The Non-Competition Agreement pravides, in part: “Should the Buyer prevail in any
action ansing out of this Agreement, Seller shall reimburse Buyer for attorneys” fees and costs and
expenses of litigation.”

15, Upon information or belief, Plaintiffs have actively and voluntarily participated in one
ot more craft shows within thirty (30) miles of Melrose, Minnesota, pursuant to which Plaintiffs sold
or offered to sell gift items. Plaintiffs" participation in any craft shows placed Plaintiffs in direct
competition with the Austins, and constituted a breach and default under the express terms of the
Non-Cornpetition Agreemment.

16.  Upon information and belicf, Plaintiffs have provided material aid and assistance to

othet persons or businesses in competition with the Austins, including., without limitation,



commuting such persons sigmficant distances from the Melrose area to agsist them in the porchase of
items similar to those being sold by the Austins. In doing s0, Plainti{fs engaged in (as a principal,
partner, director, officer, Seller, member, manager, agent, owner, ceployee, consultant, salesperson,
representative or otherwise) the same or similar business as the Austins, in breach of the Non-
Competition Agreement.

17.  Upon information and belief, Plaintiffs’ relationship with persons employed by
Lakeland Floral Supply (a wholesale supplier) has resulted in the wrongful diversion of business
from Melrose area customers from the Avsting’ business to competitors.

18.  Uponinfonmation and belief, Plaintiffs have manufactured, or assisted others in the
manufacturing of silk arrangements, as a result of which, the Plaintiffs voluntarily and wrongfully
placed themselves in direct competition with the Austins, in vielation of the Non-Competition
Agreement.

19.  Upon information and belief, Plaintiffs acquired ownership or some other cognizable
interest in a business located in Melrose, Minnesota that engages in retail sales of calendars, pins,
cards, silk flower arrangements, small pens and other gift items, Wl;l.i.ﬂl'l placed Plaintiffs in direct
cornpetition with the Awstins and constituted a breach of Plaintiffs’ obligations under the Non-
Competition Agreement.

20.  Upon information and belief, Plaintiffs made flower arrangements for one or more
family members’ weddings, which constituted direct cornpetition with the Austins’ business in
violation ¢f the Non-Competition Agreement, especially as there are few weddings in Melrose,
Minnesota, and the Austing' business relied heavily upon those Emited weddings as occasions to

make substantial profits.



2).  The Austins have suffered damages as 2 result of the Plaintiffs’ breaches of the Non-
Competition Agreement, all in such amonnts as shall be proved by the Austins at tria.

22, Each and every individoal act of Plaintiffs that conh‘avmed the Non-Competition
Agreement constituted a material breach of the Closing Documents, and thereby relieved the Austing
of the Austins’ obligations o subsequently continue to perform corresponding obligations under the
Clesing Doomments.

COUN — BREAC T W

23.  The Austins restate and reallege the allegations set forth above in Paragraphs 1
through 22 of the Austing’ Counterclaim, inclusive, as if fully set forth hereat.

24.  The Asset Purchase Agreement provides, in pertinent part: “All of the Purchased
Assets arc in all material respects (i) fit and suitable for the use and purpose for which they were
intended, (ii) in good operating condition and repair, ordinary wear and tear excepted, and {iii) free
from material defects,” The Asset Purchasc Agreemnent also provides: “No representation or
warranty by Seller in this Agreement contains an untrue statement of material fact or osits to state
any material fact necessary to make the statements herein contained, in light of the circumstances
under which made, not misleading; it being understood that as used in this subparagraph ‘material”
means material to any individual statement or ornigsion and in the aggregate as to all staternents and
ormissions.”

25.  On and before the closing date, the Plaintiffs knew or reasonably should have known
that the roof of the Store was damaged and had substantial leakage problems. The Plaintiffs did not
disclose this material defect to the Austins prior to the closing, and such problems became evident

soon after the Austins were granted possession of the Premises.



26,  Plaintiffs failed to disclose the fact that there were substantia? defects in the roof of
ihe Premises, and also fajled to disclose that such defects caused major leekage problems, although
such problems were material and should have been disclosed under the Asset Purchase Agreement.

27.  The Austins bave suffered damages as a result of the Plaintiffs” aforementioned
breach of wamanty, all in such amounts as shall be proved by the Austins at trial.

28,  Plaintiffs’ breach of warranty constituied a material breach ofthe Closing Decwments,
and thereby relieved the Austins of their obligations to Plaintiffs under the Closing Documents.

COUNT IIT — TRESPASS TO LAND

29,  The Austins restate and reallege the allegations set forth above in Paragraphs 1
through 28 of their Counterclaim, inclusive, as if fully set forth hereat,

30.  Befors even commencing this civil action, and without providing the Aystins with any
advance notice, Plaintiffs wrongfully sought and obtained a pretended Temporary Restraining Order
{(*“TRC™) on or about June 16, 2004, Immediately thereafier, Plaintiffs entered the Premises, changed
the locks, took possession of the Collateral therein, and have continiicusly thereafter excluded the
Austins from entering the Premises or gaining access to any personal property located therein.

31.  Plaintiffs’ request for relief distegarded Minn, Stat. § 565.23 et seq., the “Claim and
Delivery” statutes, which provide the legal means of recourse of obtaining possession of collateral,
just the circumstance alleged by the Plaintiffe. Instead, Plaintiffs sought to obtain pessession of the
collateral by a means that is not legally permissible and does not affond the requisite protections to
the responding party, a TRO.

32.  Omorabout June 18, 2004, several days after the Plaintiffs wrongfully obtained the

TRO, the Austins were served with a Summons and Complaint in the above-entitled matter. When

10



Plaintiffs’ entered the premises and took possessien of the property pursuant to the pretended TRO,
Plaintiifs did not have lawful authority to do so. Not having been served with a Summons, the Court
Jacked jurisdiction over the Austins or their property, including the Premises, to issue a TRO that
would be binding on the Austins or affect the Austins’ legal rights.

33.  The Complaint served by the Plaintiffs, after Plaintiffs had already wrongfully taken
possession of the Store, did not even allege facts supporting a claim far gjectment from the Store,
much less request an Order of Ejectment.

34. O the datc of the TRO, the Austins continued to have unrestricted rights to
cccupancy and possession of the Premises, pursuant to the Contract for Deed, Notice of Cancellation
of which was served on the Austins on or about June 14, 2004,

35.  Plaintiffs’ entry cnto the premises was entirely unlawful and constituted a breach of
peace, as Plaintiffs had neither the Austing ¢onsent, nor proper or validly issued Court Order
authorizing the Plaintiffs’ subsequent actions.

36, Upon information and belief, not only Plaintiffs have continuously and repeatedly

-trespassed in and on the Premises, Plaintiffs have wronghully sllowed or invited others to
continuously and repeatedly trespass, each of which occurrences constitutes a separate count of
actionable trespass for which the Austins are entitled to recover damages against Plaintiffs.

37, The Austins have suffered damages as a result of the Plaintiffs’ aforementioned
trespass o land, all in such amounts as shall be proved by the Austins at trial,

38, Plaintiffs’ trespass to land constituted a material breach of the Closing Documents,
and thereby relieved the Austins of their subsequent performance obligations to Plaintiffs under the

Closing Dacuments,

11



COUNT 1V —~ TRESPASS TO CHATTELS

3%,  The Austing restate and reallege the allegations set forth above in Paragraphs 1
through 3% of their Counterclaim, inclusive, as if fully set forth hereat.

40.  Plaintiffs chtained possession and control of the Austing’ personal property by means
of a trespassory entrance into the Premiscs, all as more fully set forth above. The means by which

- Plaintiffs obtained possession and control of the Austins’ personal property was and continues to be
wronpful and constittes actionable trespass to chattels.

41,  The Austins have suffered damages as a result of the Plaintiffs® aforementioned
trespass to chattels, all in such amounis as shall be proved by the Austins at tnal.

42,  Plaintiffs’ trespass to chattels constituted a material breach of the Closing Documents,
and thereby relieved the Austins of their subsequent obligations to Plaintiffs under the Closing
Documents.

COUNT V- CONVERSION
. 43,  The Austins restate and reallege the allegations set- forth above in Paragraphs 1
through 42 of their Covnterclaim, inclusive, as if fully set forth hereat.

44,  The means by which Plaintiffs obtained possession of the Premises and the Austins’
personal property located therein was tortious, wrongful and actionable, ail as moze fully set forth
above.

45.  Uponinformation and belief, Plaintiffs intend to penmanently deprive the Austins of
their personal property after having obtained possession of such property by wrongful means.
Plaintiffs have converted the Austing” personal property.

46,  The Austins have suffered damages as a result of the Plaintiffs’ aforementioned

12



conversion, all in such amounts as shall be proved by the Austins at trial.

47.  Plaintiffs’ conversion constituied a material breach of the Closing Documents and
thereby relieved the Austins of their suhsequent performance obligations to Plaintiffs pursuant to the
Closing Documenits.

COUNT VI - BREACH OF CONTRACT- TING AGREE

48,  The Austins restate and reallege the allegations set forth above in Paragraphs 1
through 47 of the Austins’ Counterclaim, inclusive, as if fully set forth hereat.

49,  The Asset Purchase Agreement provides, in pertinent part: “Seller agrees to work,
without compensation, with Buyer for onc month after the Effective Date, duwring normal business
hours, to acquaint Buyer with the operation of the business.”

50.  Plaintiffs failed and refused to fulfill their consulting obligations under the Asset
Purchase A greement, as Plaintiff Teffrey Elfering refused to provide consulting services after closing
for more than a week.

51.  The Anstins have saffered damapes as a result of the Plaintiffs’ aforementioned
failure to provide consulting services, all in such amounts as shall be proved by the Austins at triat,

52,  Plaintiffs’ breach of contract by refusing to provide the agreed consulting services
constituted a material breach of the Closing Documents and thereby relieved the Austing of their
subsequent performance obligations pursuant to the Closing Documents.

COUNT ¥YII - BREACH OF CONTRACT

53,  The Austins restate and reallege the allegations set forth above in Paragraphs 1

through 52 of the Austins’ Counterclaim, inclusive, as if fully set forth hereat.

54.  The Assel Purchase Agreement provides, in pertinent part; “Seller agrees to provide

13



to Buyer a complete list of gift certificates which have not been redeemed at the Effective Date. ...
The parties agree that the percentage of the sale that Seller will pay to Buyer shall be determined by
the parties at the time each pift certificate is redeemed.”

55.  Upon information and belief, Plaintiffs did not make payments to which Plaintiffs
agreed, with regard to gift certificates. Plaintiffs and the Austins agreed that, as custorners redeemed
gift cetificates that had been sokd prior to the Austins™ opcration of the Store, Plainttffs would payto
the Austins a percentage of the amount so redeemed. Although the Austins honored gift certificates
that had been sald prior to the Austins® operation of the Store, Plaintiffs did not pay the agreed gift
certificate reimbursement. In refosing to make payment, Plaintiffs breached their contractual
obligations to the Austins, (have to tell you I don’t get this?)

56.  The Austing have suffered damages as a result of the Plaintiffs” aforementioned
failure to provide payment for redeerned gift certificates, all in such amounts as shall be proved by
the Austins ai trial.

57,  Plaintiffs' breach of contract in failing to pay in full gift certificate reimbursement
constituted a material breach of the Closing Documents and thereby relieved the Austing of the
Austins' obligations to Plaintiffs pursuant fo the Closing Documents.

CO — NTRACT

58.  The Austins restate and reallege the allegations set forth above in Paragraphs 1
through 57 of their Counterclaim, inclosive, as if fally set forth hereat.

59.  Priorto closing, Plaintiffs agreed to provide various notes and importent information
relating to the operation of the business during holidays, including the amount of inventory needed.

60,  Plaintiffs failed and refised to provide such notes and other information relating to

14



the operation of the store duting holidays and, as such, breach their agreements with the Austins.

61.  The Austins have suffered damages as a result of the Plaintiffs” aforementioned
failure to provide operationsl information as Plaintiffs agreed, all in such amounts as shali be proved
by the Austins at trial.

62.  Plaintiffs’ breach of contract in not having provided operational information for
holidays constituted a ruaterial breach of the Clesing Documents and thereby relieved the Austing of
tie Austins’ subsequent chligations fo Plaintiffs pursuant to the Closing Documents.

COUNT IX — MISREPRESENTATION AND BREACH OF CONTRACT

63,  The Austins restate and reallege the allegations set forth above in Paragraphs 1
through 62 of their Counterclaim, inclusive, as if fully sat forth hereat.

64.  Prior to closing when the Austins were assessing the value of the parsonal property to
determine the fair market value under the Asset Purchase Agreement, Plaintiffs removed sale tags
from old merchandise that had not sold for as many as four (4) years, and instead represented the
value of such items as the full retail value.

65.  Plaintiffs’ representations of the value of the personal propeity sold in the Asset
Purchase Agreement were false, and the Austing’ obligations under the Asset Purchase A greement
and other Closing Documents entered into it connection therewith are void.

66.  The Austins have suffered damages as a result of Plaintiffs* misrepresentations of the
value of personal property included in the Asset Purchase Agreement, all in such amounts as shall be

proved by the Austing at trial.

67.  Plaintiffs" breach of contract and misrepresentations with respect to the valuation of

merchandise constituted a matenial breach of the Closing Documents and thereby relieved the

15



Auslins of the Austins’ obligations to Plaiotiffs pursuant to the Closing Daocuments.

COUNT X — TORTIOUS INTERFERENCE WITH CONTRACT

68,  The Austine restate and reallege the allegations set forth above in Paragraphs 1

through 67 of their Counterclaim, inclusive, as if fully set forth hereat.

69.  Upon information and belief, Plaintiffs contacted the Austing” wholesalers that had
merchandise sales contracts with the Austins, changed the Austins® orders, and otherwise interfered
with the Austins’ operation of the Store and contractwal relations. Plaintiffs used Plaintiffs’ personal
connections with such wholesalers to change the orders that the Austing had made to such
wholesalers,

70.  The Austins have snffered damages as a result of the Plaintiffs’ aforementioned
tortuous interferance with the Awtsing contracts, all in such amounta as shall be proved by the
Austins at trial.

71.  Plaintiffs’ tortuous interference with the Austins’ contracts constituted a material
breach of the Closing Documents and thereby relieved the Austins of the Austins® obligations to
Plaintiffs pursuant to the Clozing Documents.

-COUNT X1 - BREACH OF DUTY OF GOOD FATTH AND FAIR DNEALING

72.  The Austins restate end reallege the allegations sct forth above in Paragraphs 1
through 71 of the Austing’ Counterclaim, inclusive, as if fully set forth hereat.

73.  Upon information and belief, Plaintiffs told people around Melrose, Minnesota,
including customers and potential customers of the Austins, that Plaintiffs hoped that the Austins’
business would fail so that Plaintiffs could promptly foreclose on the property, take back the business

and keep the large down payment paid by the Austins to Flaintiffs, These cornmunications paturally
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impugned the public image of the Austins and their business, and created questions with respect to
the integrity of the Austins and their business.

74, On severa] oecasions, while the Austing were operating the Storg, Plaintiffs called the
Austing’ employees at the employees’ homes to obtain information about the Austing and operutions
of the Store. Such communications undermined trast among all persons involved and interfered with
the effective operation of the Store.

. 75, Plaintiffs continuously called the Austins' insurance carrier, Cincinnati Insurance
Company, it an attempt to obtain additional information about the Austins” insurance policies.
Plaintiffs aiready had all of the information that was due to them under the contract, and they were so
informed by the Austing’ insurancee agents, Plaintiffs eventually called the corporate headquariers of
the Austins’ insurance agency in their quest for information to which they were not entitled.

70, Plaintiffs wrongfully caused the Austing® insurance carrier to withhold a check to
compensate the Store for damage to the roof, although the Austins were entitled to receive that
mroney pursuant to the Closing Documents.

77.  These actions undermined the relaticnship that the Austins had with their insurance
camier, interfered with the effective operation of the business, and constituted a breach of the imnplied
covenant of good faith and fair dealing,

78.  Plainfiffs’ actions throughout the course of their contractual relationship with the
Austins have constituted of breach of the Plaintiffs” duty of good faith and fair dealing.

7%, The Austins have suffered damages as a result of the Plaintiffs” aforementioned

breach of Plaintiffs’ duty of gaod faith and fair dealing, ell in such amounts as shall be proved by the

Austing at trial.
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80. Each of Plaintiffs’ _individual breaches of Plaintiffs’ duty of good faith and fair
dealing constituted a material breach of the Closing Documents and thereby relieved the Austings of

the Austing’ obligations to Flaintiffs pursuant to the Closing Documents.

WHEREFORE, the Austins pray that judgment be entered in favor of the Austins and against

the Plaintiffs and each of them, jointly and severally, as follows:

1. A money judgment against the Plaintiffs and each ofthem, jointly and severally, in an
amount in excess Fifty Thousand Deollary ($50,000.00)

2. A money judgment against the Plaintiffs and each of them, joinitly and severally, inan
amount oqual to the costs, disbursements and expenses ineurred by the Austins in these
proceedings;

3 Anmxeyjudgmentagainstmcﬂainﬁﬁ'saﬂmhnfMjumuyandmﬁaﬂy,mm
amount equal to the reasonable attorncys fees incurmed by the Austins in these proceedings;

4, An Order restoring to the Austins possession of the personal property wrongfully
taken by Plaintiffs;

5. An Order restoring to the Austins exciusive secupancy and possession of the Store;

6. An Order declaring the Pleintiffs' purported cancellation of the Contract for Deed
null and void, and reinstating the Contract for Deed,

7. An Order determining that the Austins are released of all further performeance of
obligations under the Closing Documents or atry of ther;

8. An Order dismissing with prejudice and on the merits each and every request for

relief of Plaintiffs; and
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9, Such other and further relief as the Court deems just and equitable.

52
D. Thomas  (Reg No. 170252}

Y
onathan T. Trexler (Reg Ne. 0334030)

Riverwood Professional Building
35258 County Road 3

PO, Box 720

Crosslake, MN 56442

(218) 6926969

nates: 4CL 2004 | THDM&@_&NID/%TES, PA.

ATTORNEYS FOR DEFENDANTS MICHAEL
AND CARRIE AUSTIN, D/B/A PETAL PATCH
FLORAL, GIFT & WEDDING CENTER

ACKNOWELEDGMENT

The undersigned hereby acknowledges that costs, disbursements and reasonable attorneys’
fees and witness fees may be awarded pursuant to Minnesata Statutes Section 549.211, subd. 2,
to the party against whoem the allegations in this pleading are asserted.

"'/S
yﬂ.'rhamas

19



