
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

                                                

IN RE:

Patrick J. Smithwick, NOTICE AND MOTION TO
                              CONVEY REAL ESTATE

                     Debtor.                         BKY 04-44990
                                              

TO: JASMINE Z. KELLER, CHAPTER 13 TRUSTEE, and other parties in interest.

Patrick J. Smithwick, Debtor through his attorney, moves the Court for the relief

requested below and gives notice of hearing herewith.

1. The Court will hold a hearing on this motion at 9:30 a.m. on October 20, 2004,

Courtroom 8 West, United States Courthouse, Minneapolis, Minnesota, or as soon thereafter

as counsel can be heard.

2. Any objection to the relief requested herein must be filed and personally served by

October 13, 2004, which is five days before the time set for the hearing, excluding Saturdays,

Sundays, and holidays, or filed and served by October 8, 2004, which is eight days before

the time set for the hearing, excluding Saturdays, Sundays, and holidays.

3. This motion is filed pursuant to Fed. R. Bankr. P. 2002 and 6004 and 11 U.S.C.

§363(b); Debtor requests the Court for an order authorizing the conveyance of non-exempt

real estate and application of sale proceeds to Debtor’s Chapter 13 plan. The petition

commencing this case was filed on September 7, 2004.  This proceeding is a core

proceeding.  This Court has jurisdiction pursuant to 28 U.S.C. §§157 and 1334.  The case

is now pending in this Court.

4. At the time of his Chapter 13 filing, Debtor owned his homestead located at 3634



Rainbow Drive, Minnetonka, Hennepin County, Minnesota, legally described as follows: 

Lot 8 except that part thereof lying Easterly of a line drawn from the
Northwesterly corner of lot 6 to a point on the southeasterly line of said
lot 8 distant 50 feet Southwesterly from the most Easterly corner of said
lot 8, Block 3, W. A. Ackerman’s Groveland Manor, Hennepin County, MN.

5. Debtor has received a purchase offer from Capestone Builders Corporation for

$475,000, cash for the purchase of his home.  See Exhibit A.  Debtor believes that the sale

price is reasonable in view of the present real estate market, the condition of the property,

and the prospect of a cash sale.  According to the preliminary expense estimate prepared by

Edina Realty, Debtor’s share of the sale proceeds, after allowance for realtor fees and other

closing costs, totals $102,376.06.  See Exhibit B.

6. Debtor intends to apply all sale proceeds to his Chapter 13 proceeding, to pay all

allowed claims in full.

7. Debtor’s homestead site is approximately 1.79 acres and is within the incorporated

limits of the City of Minnetonka, and therefore a portion of the homestead site is non-

homestead real estate, making this motion necessary.

WHEREFORE, Debtor moves the Court for an order authorizing him to convey all

of his interest in the above-described real estate to Capestone Builders Corporation, and for

such other relief as is just and equitable.

                                  /e/ Ian Traquair Ball                    
                                  Ian Traquair Ball  #4285
                                  Attorney for Debtor
                                  326 Plymouth Building
                                  12 South Sixth Street
                                  Minneapolis, MN 55402

Dated: September 28, 2004





UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

                                                 

IN RE:

Patrick J. Smithwick, DEBTORS’ MEMORANDUM
OF LAW

                     Debtor.                                   BKY 04-44990

                                                  
                            

Patrick J. Smithwick, Debtor, submits this memorandum of law in support of the

motion for authorization to convey real estate.

At the time of the Chapter 13 filing, Debtor owned his homestead located 3634

Rainbow Drive, City of Minnetonka, Hennepin County, Minnesota.  Debtor’s homestead was

subject to a mortgage in the approximate amount of $257,600 in favor of Bremer Bank and

a second mortgage in the approximate amount of $16,926 in favor of Fidelity Bank.  The

homestead was also subject to tax liens in favor of the Internal Revenue Service and the

Minnesota Department of Revenue.  Bremer Bank foreclosed its mortgage by sheriff sale in

March, 2004.  The redemption period was scheduled to expire on September 15, 2004.

Debtor filed his Chapter 13 petition on September 7, 2004 and gained a 60 day extension of

the redemption period pursuant to 11 U.S.C. §108(b).

Debtor has received an offer of purchase from Capestone Builders Corporation in the

amount of $475,000 (Exhibit A).  A preliminary closing estimate prepared by Edina Realty.

estimates that Debtor’s share from the sale proceeds, after payment of mortgage debt, realtor

fees and costs, and estimated tax liens of $67,000,  will be $102,376.  (Exhibit B.)  Debtor



estimates that his only unsecured debt is $9611 owed Wells Fargo Card Services.   It appears

that there will be sufficient funds to pay all timely filed claims in full. Because the real estate

is approximately 1.79 acres and is within the incorporated limits of the City of Minnetonka,

a portion of the homestead is non-exempt property, and therefore an order approving the sale

is necessary.

ARGUMENT

Subject to any limitations on a trustee under Chapter 13 of the Bankruptcy Code, a

Chapter 13 debtor has, pursuant to 11 U.S.C. §1303, exclusive of the trustee, the rights and

powers of a trustee under 11 U.S.C. §363(b).  §363(b) provides for sale of property of the

estate after notice of hearing, pursuant to Bankruptcy Rules 2002 and 6004.  Sale of the

property will allow all timely-filed claims to be paid in full in this case, and will not

materially affect the rights of any other creditor.

For the above reasons, Debtor  requests for an order from this Court authorizing the

sale of the debtor’s interest in his homestead and directing the closing agent to forward the

debtors’ share of the proceeds, after allowance for sale costs, mortgage debt, and tax liens,

to the Chapter 13 trustee.

                                        /e/ Ian Traquair Ball                     
                                                Ian Traquair Ball  #4285
                                               Attorney for Debtor
                                               326 Plymouth Building
                                               12 South Sixth Street
                                               Minneapolis, MN 55402
                                               Tel: (612) 338-1313

Dated: September 28, 2004



UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
------------------------------------------------- 
 
In re:        CERTIFICATE OF 

SERVICE 
Patrick J. Smithwick, 
        BKY  04-44990 
  Debtor(s). 
 
------------------------------------------------- 
 
 

 I, Brenda Greenhalgh, declare under penalty of perjury that on September 29, 

2004, I mailed copies of the foregoing Notice and Motion to Convey Real Estate to each 

entity named below at the stated addresses. 

 
Jasmine Z. Keller 
Chapter 13 Trustee 
310 Plymouth Building 
12 South 6th Street 
Minneapolis MN  55402 
 
United States Trustee  
1015 US Courthouse  
300 South 4th Street  
Minneapolis MN 55415 
 
Patrick J. Smithwick 
3634 Rainbow Drive 
Minnetonka, MN  55345 
 

SEEATTACHED LIST 
 

     
Dated:  September 28, 2004 

 



BREMER BANK
CO MICHELLE R JESTER ATTY
150 S 5TH ST STE 1800
MINNEAPOLIS MN 55402

FIDELITY BANK
PO BOX 2937
WICHITA KS 67201

INTERNAL REVENUE SVC
STOP 5700
316 N ROBERT ST
ST PAUL MN 55101

MN DEPT OF REVENUE
551 BANKRUPTCY SECTION
PO BOX 64447
ST PAUL MN 55164

WELLS FARGO CARD SVCS
PO BOX 6412
CAROL STREAM IL 60197



















UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

                                       

IN RE:

Harlan L. Rosendahl, ORDER

                      Debtor.                                                        BKY 04-44990
                                       

At Minneapolis, Minnesota.

The above-entitled case having come before the undersigned Judge of the United

States Bankruptcy Court on Debtor's motion, notice having been duly given, and appearances

noted in the record, and based on the files and record herein, the Court now hereby orders

as follows:

That the above-referenced Debtor is authorized to convey to Capestone Builders

Corporation. certain nonexempt real property legally described as follows:

Lot 8 except that part thereof lying Easterly of a line drawn from the
Northwesterly corner of lot 6 to a point on the southeasterly line of said
lot 8 distant 50 feet Southwesterly from the most Easterly corner of said
lot 8, Block 3, W. A. Ackerman’s Groveland Manor, Hennepin County, MN.

The debtor, or his closing agent, shall remit all of Debtor’s share of the closing

proceeds to Jasmine Z. Keller,  Chapter 13 trustee.

                                                                                    
                                United States Bankruptcy Judge
 
Dated:


