UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:Michael R. Colletti

Debtor: Chapter 7 Case
Case No. BKY 04-44913-RJK.

NOTICE OF MOTION AND MOTION FOR RELIEF FROM STAY

TO: The Debtor; Attorney for Debtor; Chapter 7 Trustee; United States Trustee; and
other parties in interest as specified in Local Rule 9013-3(a)(1):

1. Mitsubishi Motors Credit of America, Inc., a secured creditor of the Debtor
herein, by its undersigned attorney, moves the Court for the relief requested below and gives
notice of hearing herewith.

2. The Court will hold a hearing on this motion at 2:00 p.m. on October 28,
2004 before the Honorable Robert J. Kressel in Courtroom No. 8 West, at United States
Courthouse, 300 South Fourth Street, Minneapolis, MN, or as soon thereafter as counsel can
be heard.

3. Any response to this motion must be filed and delivered not later than October
25, 2004, which is three (3) days before the time set for the hearing (excluding Saturdays,
Sundays, and holidays), or filed and served by mail not later than October 19, 2004, which
is seven (7) days before the time set for the hearing (excluding Saturdays, Sundays, and
holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT
MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT A HEARING.

4. This motion is filed pursuant to Bankruptcy Rule 4001 and Local Rule 9013-
2, and Movant seeks relief from the automatic stay with respect to certain property owned
by the Debtor and subject to Movant's lien. The petition commencing this Chapter 7 case
was filed on September 2, 2004. The case is now pending in this court.

5. This motion arises under 11 U.S.C. Section 362(d) and Bankruptcy Rule
4001. This motion is filed under Bankruptcy Rule 9014 and Local Rules 1201-1215. This
Court has jurisdiction over this motion pursuant to 28 U.S.C. 8157(a), §1334, 11 U.S.C.
8362(d), Bankruptcy Rule 5005, Local Rule 1070-1 and other applicable rules. This
proceeding is a core proceeding. Movant requests relief with respect to certain personal
property owned by the debtor and subject to Movant's valid perfected security interest.



6. Movant holds a valid, perfected security interest in a 2003 Mitsubishi Eclipse
GTS E2 ID# 4A3AC74H83E195905 ("Collateral"). The Collateral is in the possession of the
Debtor herein.

7. Copies of Movant's Security Agreement (the "Contract”) and Minnesota Lien
Card, respectively evidencing creation and perfection of Movant's security interest, are
attached to the supporting affidavit.

8. Pursuant to the supporting affidavit, the debtor is in default and there is little
or no equity in the property.

9. Movant's security is depreciating and that Debtor continues to utilize the
Collateral, subjecting the same to wear, while failing to make payments.

10. Debtor has no equity in the Collateral and is in default of post-petition
payments. Thus, the Movant is not being provided with adequate protection of its interest
in the Collateral.

11. Debtor's failure to make the payments to Movant or otherwise provide
Movant with adequate protection of its interest in the Collateral, constitutes cause, within
the meaning of 11 U.S.C. Section 362(d)(1) entitling Movant to relief from the stay to allow
Movant to pursue its remedies under state law.

This Notice of Motion and Motion will constitute notice of default to Debtors as may
be required by Cobb v. Midwest Recovery Bureau Co., 295 N.W. 2d 232 (Minn. 1980).
If the default is not cured prior to the hearing, Mitsubishi Motors Credit of America, Inc. will
commence repossession under Minnesota law and for such other relief as may be just and
equitable.

WHEREFORE, Movant, by its undersigned attorney, moves the Court for an order
modifying the automatic stay of 11 U.S.C. Section 362(a) of the Bankruptcy Code and
authorizing Movant to foreclose its security interest in the Collateral and for such other relief
as may be just and equitable.



Dated: October 2, 2004

PETERSON, FRAM & BERGMAN, P.A.

/el Michael T. Oberle
Michael T. Oberle, #130126
Attorney for Movant

Suite 300, 50 East Fifth Street
St. Paul, MN 55101

(651) 291-8955



IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MINNESOTA

MINNEAPOLIS DIVISION
IN RE: §
§

MICHAEL R. COLLETTI § CASE NO. 04-44913-RJK

SSN:XXX-XX-7862 §

§ CHAPTER 7
DEBTOR §
§
§

AFFIDAVIT OF CHRIS RADVANSKY
Chris Radvansky, being duly sworn to oath, deposes and states:
1. That he/she is the custodian of records of Mitsubishi Motors Credit of America, Inc..
2, Mitsubishi Motors Credit of America, Inc. is now the holder and/or servicing agent of a loan on
collateral in which the Debtor has an interest. The Debtor's indebtedness is evidenced by that certain Retail Installment
Contract - Minnesota, Loan Number xxxxxxxxx9511, dated May 12, 2004, executed by Michael Robert Colletti. The

collateral is described as follows, to-wit:

2003 Mitsubishi Eclipse GTS E2, VIN: 4A3AC74H83E195905

3. That he/she has reviewed the account records relating to Colletti loan, account no. xxxxxxxxx9511.
4. That as of September 29, 2004, the following amounts were owing on this account:
Principal Balance and Accrued Unpaid Interest $ 2538637
Total $ 25,386.37
5. That the loan is delinquent for monthly payments for the months of July 2004, August 2004,
September 2004.
6. Mitsubishi Motors Credit of America, Inc. has had to obtain counsel to represent it in bringing this

Motion and will incur additional legal expenses and attorney fees.



7. This affidavit is given in support of the Motion of Mitsubishi Motors Credit of America, Inc. for rclicf
from the automatic stay.

The foregoing facts are of my own personal knowledge and belief, and if called upon to appear as a witness, I could, and
would, testify competently thereto. I declare under penalty of perjury that to the best of my knowledge the foregoing
facts are true and correct.

Mitsubishi Motors Credit of America, Inc.

(ko

Chris Rﬁvansky

Case Manager

SUBSCRIBED AND SWORN TO BEFORE ME
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Vehicle Summary With NADA Values
N.A.D.A Official Used Car Guide
Thursday, September 16, 2004

Guide Edition:

Vehicle Description:

2003 MITSUBISHI

ECLIPSE-V6 CPE 2D GTS

VIN: 4A3AC74H83E195905
Stock #:

N.A.D.A. Base Values: Retail:

Mileage Value (N/A Miles)
Accessories Values

N.A.D.A Adjusted Values: Retail:

Appraiser Adjustment Value

Adjusted Values: Retail:

Accessories:

Alunm/Alloy Wheels
Infinity Stereo Sys
Leather Seats

Power Seat
Power Sunroof

Appraiser Adjustments:

$16,450

N/A
$0

$16,450
$0

$16,450

Retail
w/body
w/body
wibody
w/body
w/body

Weight:
MSRP:

Trade:

Trade:

Trade:

Trade
w/body

 w/body

w/body
w/body
w/body

Midwest Used Car Guide - September 2004

3241
$24,197

$14,000

$0

$14,000

$14,000

Loan
w/body
w/body
w/body
w/body
w/body

NADA assumes no responsibility or liability for any errors or omissions or
any revisions or additions made by anyone on this report.

All NADA values are reprinted with permission of N.A.D.A. Official Used Car Guide Company Copyright NADASC 2004

Loan:

Loan:

Loan:

$12,600

$0

$12,600

$12,600



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Michael R. Colletti

Debtor : Chapter 7 Case
Case No. BKY 04-44913-RJK.

MEMORANDUM OF FACTS AND LAW IS SUPPORT
OF MOTION FOR RELIEF FROM STAY

Mitsubishi Motors Credit of America, Inc. submits this Memorandum of Law in
support of its motion for relief from the stay in the above-entitled matter.

FACTS

Movant holds a perfected security interest in a 2003 Mitsubishi Eclipse GTS E2.
On the date this case was filed, Debtors were delinquent under the terms of their contract
with Movant. Debtors have made no payments to Movant since this case was filed and are
presently in default under the contract in the amount of $1,452.00. The vehicle subject to
Movant's security interest is depreciating with use.

ARGUMENT

Pursuant to Section 362(d)(1) of the Bankruptcy Code, relief from the automatic
stay shall be granted upon request of a creditor "for cause, including the lack of adequate
protection of an interest in property of such [creditor]." 11 U.S.C. Section 362(d)(1).
Debtors have failed to make the payments required by their contract with Movant and have
otherwise failed to provide adequate protection of Movant's interest in the vehicle. Such
circumstances constitute cause, within the meaning of Section 362(d)(1), justifying relief
from the stay. In Re Video East, Inc., 41 B.R. 176 (Bkrtcy. E.D. Pa. 1984); See also, In
Re Frascatore, 33 B.R. 687 (Bkrtcy. E.D. Pa. 1983).

Pursuant to Section 362(d)(2) of the Bankruptcy Code, relief form the stay is also
appropriate where Debtors have no equity in the subject vehicle and vehicle is not necessary
to an effective reorganization. 11 U.S.C. Section 362(d)(2). See, In Re Gellert, 55 B.R.
970 (Bkrtcy. D. N.H. 1983). In the present case the balance due Movant on the contract
is $25,386.37. The replacement value of the vehicle is approximately $16,450.00.
Clearly, Debtors have no equity in the vehicle.




Further, due to the debtors failure to make post-petition payments as provided in
their Chapter 7 plan, the Movant's interest in the vehicle is not being adequately protected.

Accordingly, Movant is entitled to an order terminating the automatic stay, and
authorizing it to take possession of and foreclose its security interest in the vehicle.

Dated: October 2, 2004

PETERSON, FRAM & BERGMAN, P.A.

/el Michael T. Oberle

Michael T. Oberle, #130126
Attorney for Movant

Suite 300, 50 East Fifth Street
St. Paul, MN 55101

(651) 291-8955



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Michael R. Colletti

Debtor: Chapter 7Case
Case No. BKY 04-44913-RJK

UNSWORN DECLARATION FOR PROOF OF SERVICE

Michael T. Oberle employed by Peterson, Fram & Bergman, Professional
Association, Attorneys at Law, licensed to practice law in this Court, with office address of
50 East Fifth Street, Suite 300, St. Paul, Minnesota, 55101, declares that on October 1,
2004, | served the annexed Motion for relief from stay with required documents on the
parties referred to below by mailing to each of them a copy thereof by enclosing the same in
an envelope with first class postage prepaid, and depositing same in the post office at St.
Paul, Minnesota, addressed to each of them as follows:

United States Trustee Michael R. Colletti

300 South Fourth St. #1015 2123 Old School Rd
Minneapolis, MN 55415-1329 Mound, MN 55364

Julia Christians Richard J. Pearson
Chapter 7 Trustee P.O. Box 120088

120 So. 6th Street #2500 New Brighton, MN 55112

Minneapolis, MN 55402

And | declare under penalty of perjury, that the foregoing Unsworn Declaration for Proof of
Service consisting of 1 page(s) is true and correct.

Signed: /e/ Michael T. Oberle



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Michael R. Colletti

Debtor: Chapter 7 Case
Case No. BKY 04-44913-RJK

ORDER

The above-entitled matter came before the Court on October 28, 2004, upon the
motion of Mitsubishi Motors Credit of America, Inc. seeking relief from the automatic stay of
Section 362(a) of the Bankruptcy Code. Appearances were noted on the record. Based
upon the statements of counsel and all of the files, records and proceedings herein, the Court
now finds that cause exists entitling Movant to the relief requested.

NOW, THEREFORE, IT IS HEREBY ORDERED that the automatic stay of 11 U.S.C.
Section 362(a) is immediately terminated as to Movant, it's successors and assigns, and
Movant is authorized to take possession of and foreclose its security interest in the subject
2003 Mitsubishi Eclipse GTS E2, ID# 4A3AC74H83E195905.

Notwithstanding Fed. R. Bankr. P. 4001(a)(3), this Order is effective immediately.

Dated

Robert J. Kressel
United States Bankruptcy Judge



