UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re: Chapter 7
Case No. 04-44902 RJK

Grant Garret Benson and

Elizabeth Concepcion Vail-Benson,

Debtors.
NOTICE OF HEARING AND
MOTION FOR RELIEF FROM STAY
1. TCF National Bank, (“Movant”), a secured creditor of the above referenced bankruptcy

estate, by its undersigned attorney, moves the Court for the relief requested below, and
gives notice of hearing herewith.

2. The Court will hold a hearing on this motion at 2:00 o'clock p.m., on October 7, 2004,
before The Honorable Robert J. Kressel, in Courtroom No. 8 West, at United States
Courthouse, 300 South Fourth Street, Minneapolis, Minnesota, or as soon thereafter as
counsel may be heard.

3. Any response to this motion must be filed and delivered not later than October 4, 2004,
which is three days before the time set for the hearing (excluding Saturdays, Sundays
and holidays), or filed and served by mail not later than September 28, 2004, which is
seven days before the date set for the hearing (excluding Saturdays, Sundays and
holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY FILED,
THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4. This motion is filed pursuant to Bankruptcy Rule 4001 and Local Rules 9013-2 and 4001-

1 and Movant requests relief from the automatic stay of 11 U.S.C. § 362(a) with respect



to certain property subject to Movant's valid interest.

This case was filed as a voluntary case under Chapter 7 of the United States Bankruptcy
Code, and the case is now pending in this Court. This Court has jurisdiction over this
motion pursuant to 28 U.S.C. §§ 1334 and 157(a), Local Rule 1070-1, Fed. R. Bankr. P.
5005 and applicable rules. This is a core proceeding.

By mortgage dated February 22, 2002, in the original principal amount of $298,700.00
(the “Mortgage”) Movant acquired a mortgagee’s interest in the following real property
(the “Property”), to wit:

The North 631.07 Feet of the South 1153.07 Feet of the West 690.00 Feet of the
Southwest Quarter of the Northwest Quarter, Section 29, Township 118, Range 26, as
Measured at Right Angles to the South and West Lines Thereof; Records of Wright

County, Minnesota

and commonly known as 10390 Ferman Avenue Southwest, Waverly, Wright County,
Minnesota 55390.

The mortgage was filed for record in the Office of the County Recorder for Wright
County, Minnesota on March 6, 2002. A copy of the Mortgage is attached hereto as
Exhibit A.

Debtors are delinquent under the terms of the note secured by the Mortgage with respect
to monthly payments due for the months of May 2004 to date. The outstanding balance
due Movant under the terms of the note is $299,566.78 as of September 13, 2004, and on
information and belief, Debtors are delinquent under the terms of the Mortgage in the
total amount of $10,125.05, plus late charges, accruing interest, fees and costs.

Debtors’ failure to make payments to Movant when due, or otherwise provide Movant
with adequate protection of its interest in the Property constitutes cause, within the

meaning of 11 U.S.C. § 362(d)(a), entitling Movant to relief from the automatic stay.



10. If testimony is necessary as to any facts relevant to this motion, Paul Warder, Bankruptcy
Specialist of Movant, 801 Marquette Avenue, Minneapolis, Minnesota, will testify on
behalf of Movant.

WHEREFORE, Movant, respectfully moves the Court for an order modifying the
automatic stay of § 362(a) so as to permit Movant to foreclose its Mortgage on the Property,
waiving Fed. R. Bankr. 4001(a)(3) to make the order effective immediately and for such other
relief as may be just and equitable.

Dated: September 14, 2004. FOLEY & MANSFIELD, P.L.L.P.

By /s/ Ruth E. Honkanen
Thomas J. Lallier (#163041)
Ruth E. Honkanen (#175924)
Attorneys for Movant
250 Marquette Avenue, Suite 1200

Minneapolis, MN 55401
(612) 338-8788




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re: Chapter 7
Case No. 04-44902 RJK
Grant Garret Benson and
Elizabeth Concepcion Vail-Benson,
Debtors.

MEMORANDUM OF LAW IN SUPPORT
OF MOTION FOR RELIEF FROM STAY

TCF National Bank (“Movant”) submits this memorandum of law in support of its

motion for relief from the stay in the above-entitled matter.
FACTS

Movant holds a valid, duly perfected mortgage on real property owned by the Debtors.
On the date this case was filed, the Debtors were delinquent in respect of payments due under the
note and mortgage. Since this case was filed Debtors have made no payments to Movant.

ARGUMENT

Under Section 362(d)(1) of the Bankruptcy Code, relief from the automatic stay shall be
granted upon request of a creditor “for cause, including the lack of adequate protection of an
interest in property of such [creditor].” 11 U.S.C. § 362(d)(1). The Debtors in this case have
failed to make the payments required by their note and mortgage. Debtors have not otherwise
provided Movant with adequate protection of its interest in the property. Such circumstances
constitute cause, within the meaning of Section 362(d)(1), justifying relief from the stay. United

States Assn. of Texas v. Timbers of Inwood Assoc., [td. (In re Timbers of Inwood Assoc. L.td.),

484 U.S. 365, 108 S.Ct. 626, 98 L.Ed.2d (1988).

Accordingly, Movant is entitled to an order terminating the stay and authorizing it to

4-



foreclose its mortgage on the property.

Dated: September 14, 2004.

FOLEY & MANSFIELD, P.L.L.P.

By /s/ Ruth E. Honkanen

Thomas J. Lallier (#163041)
Ruth E. Honkanen (#175924)
Attorneys for Movant
250 Marquette Avenue, Suite 1200
Minneapolis, MN 55401
(612) 338-8788
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In re: Chapter 7
Case No, 04-44902 RIK
Grant Garret Benson and
Elizabeth Concepcion Vail-Benson,
Debtors.
VERIFICATION

1, Paul Warder, Bankruptey Specialist for Movent, declare, under penalty of perjury, that the

foregoing is true and correct to the best of my knowledge, information and belief,

Executed on: ‘?/ ‘s Jot | Signed:@dj M
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NOTWITHSTANDING ANYTHING TO THE CONTRARY HEREIN, THE MAXIMUM PRINCIPAL
INDEBTEDNESS SECURED BY THIS MORTGAGE I8
W N : B

Dokars (__szaaznaon__ ). ' -
This CONSUMER LOAN MORTGAGE (“Mortgage”) ie made this 22nd _ day of February, 2002 ., by
C.

Maied as Husband end Wife whose address is
0390 FERMAN 2 AVERLY WN £5390-8604 (the "Borrower®), who

graqts, conveys, morigages and warrants ts TCF Natlonal Bank, e national banking association. 801

Merquetts Avenue, Minneapofis, MN §5402 (the *Lendar?), land and property in

wi County, Minnasota, describad as: .

SEE ATTACHED...

: AN s
gtroat ndHRIE:
propstydcentification no. 220000298084~ « ——n.immn e oo oo Potae e et
togather with al} buildings, Improvements, and fixtures on ihe property, whether now on the property or
added in Lhe future, and all easements and other rights that pertain to the praperty &oledlvclyme
“Property™). This Morigage seauras performancs and payment under the terma af this Mortgege and
Burrownr‘;nola datsd the sama dats as this Morigage in the principal amount of

—-— e

ul DURAND SEVEN HUN
Dollars ( $2p8,700.0¢ , subject ta m writien mendmenu {a the note agreed to by Lender and
Borrowsr (*Nota®). In addition to the indebtedness due under the Note, this Morlgage sacuras Pretaclive

Advances which may bae In excesa of tha maximum princlgal amaunt statad above with interest thereon
end any other charges dus under the Nota (collectively ") and tha performance of any cavenants
and agreaments of the Borrawer onniaked harsin. "Protective Advance” is defined as a payment mada
by Lender for performance of covenanta of Borrower parteining lo Insuring or preserving the Property
Hon Borrowaer’s failura to perform, Tha full Debt, If nat paid sardier, Is due and payabla on __quzﬂnz]_

If tha box pr ing this sentance is checked, the interest rata under the Borawear's Note is vadable
and can change daily, as described In the Nole.

Borrower promises and agroes:

1. Tokeep the Praparty in gaod repair, and to also comply with all laws and ordinances, which
affect the Proparty.

2. To pay all faxes, assessmants, and water biiis levisd on the Property, and any other
amounts which could becoms a sanior Seourity Interaal. "Sacurity Interest” Inciudes any
lien, mortgages or other sncumbranas.

3. To parform all obligations undar any Securlly Interast on the Property. As of the dats herecf,
there exists no other Sacurity Interest an the Property, other than as disclosed to Lender on
the lite insurance commilment or property reporl or other it evidence obtained by Lender

rlor to accepting this | Mortgage, or on Borrower's h:wrz1 apg]lutlon.

ek d ' oy Ty L 04l

Landar may require. in an amaunt and manner with companies acceptable o Lender, and -
with the procesds made payabis In the policies to Lander s marigagee, and lo daliver such
g‘rgol of insurance as Lender may require. Lender will apply any Insuranca proceeds to pay

Debt, unless Lender agrees in wrlllnenlhl! the procesds can ba used difflerantly. If
Lendar uses the proceeds to reduce the Debt, Borrawer will stlll have to make regular
monthly paymants untll the Debt is salisfled, If Borrawer fails to keep the Praperly insured,
Lender may, but Isnat requirad In, abtain auch insurance to protect Lender's interest. Such
Insurance abtained by Lander may not protsct Borrowar'a equlily Interast in the Proparty.
Lendar Is not required to cbtain the lowast oost inaurance that might be available.
6. Thatifall or part of the Property is condemnead or taken by eminant domair, Borrower

diracty tha party condemining or taking the Praperty to pay all of the money to Landar.

Lender will ap;f:flry the money to pay the Dabt, unless Lender agrees in writing hat the money

cen bp used differantly, If Lender Uses the money to reduce the Debt, Borrowsr will still

have {0 make regular monthly payments until the Debt is satisfied. )
6. Thal if Bamower falls to pay or parform any of Borrowar's obligetlans under this Mertgaga,
Lander may pay or perform such obligatiens. Any amount s¢ pald and the cost of any tite
aearch and report made sfter any Default, may be added lo the Dabt.

099027 pege1OI3  8/01
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7. Thet the tarm *Defauli® means (a) Borrower's fallure to comply with the terms of this 8; or

) Borrower's fallura to comply M::h the !orrrlﬂ:l ;f the mu ¢ (¢) Barowar's failure 1o comply with
the terms ol any Security Interest having priarity over age. u
The hma'{‘aner’ %udss Lander's successars and assigns, and the term "Borrower?
inchudes and binds tha Borrowar'a helrs, parsonal and legat repr , aU0Cessory, and
assigns of the undersigned. if this Mortgage is signed by two or more persons, the obligations
and q.iecurliy Interest granted by this Mortgage shall be éumulative and in addition to any bther
remadies provided by law. Each persan who signs this Mortgage (s responsible for keeping all of
the promises made by Borrowar. Lender may chocse 10 anforca lis rights ggalnst any pelson
signing thia Mortgage or agalnst al of them. However, If someone signed this Morigags, but
signed the Note as collaieral awner only, then that parson will notbe required to pey any amournt
under the Note, but will have aigned only o grant, convay, moctgage and warrant any rights that
perzon has In the Proparty. Also, Borrowsr may agree (s extand, madily, forabear, or make any
accommodations with regard ta the Note ar Mortgage without such colatarel owner'a conkant,
8. That Lender shall have 3 power of safa. This means that if tha Borrower s In Default, Lender ls
authorizod and amp d ta require | Ints repayment of the Dabt (called "accsteration®).
Lender may (and is hereby authorized and empowered to) foreciose this Marigege by action or
advertissmant, pursuant to the Statutas of the Eldte of Minnesota.ln such case mede and
pravided, power being expraasly grapted to sell the Prm) at publip auction, and-soaveytha- -~ - -
same-1a the purthaser In fae simplb and, oul of the proceads arising from such sals, to pay the
Datt with intsrast, and all iagal costs and chargas of such foreclosure and the maximum
attorneys’ fees perrnilted by (aw, with costs, charges, and feea the Bomower agrees 10 &ady.
c'; , before ting, Lender will send Borrower a writtan notice by catified mall
which states:
a. The promise that Borrower fajled to keap or the representation ar warranty that
Borrowar breached; .
b. The acllon Borrower must taka ta correct thal fallurs; .
<. The dale, &t least 30 daya away, by which the fallure must be corracled;
d, That if Borrowar doasa't cofract the fallura or the rapresenlation or warranty thal
B breached, L.ends: wiil and if Borrower doesn't pay, Lendsr or
another parsan may buy tha Property Bt a foreclosure sals;
o, That Minnesota [aw a{lows Borrowar to rsinsiale the Mortgege after accaleration; and
{. That Bosrewer may brlng suit In court to argue that all promises were kept and to
prazsnt any other dafanzes Borrower has to acceleration, A
Wa will send this notice aor any other natice required hy thls Morigage or by law 10 your
addreas an file with ug unless lhe lsw requires a different address.
Lender nead.not gend the natice If the promisa Borrower falled lo keep conslsts of Borrower's
sale or transfar of all or a part of the Proparly or any righis In the Froperty withaut Lender's written
consent. If Borrower does not corract the failure by tha date stated in the hotice, Lendar may
I If Lendsar I Lender may forecloss this Mortgage acoording o the
Minnesola Stalutes. Barrewer gives Lender a power to sell he Proparty at a public auction.
Ennuwa;y n,llsa agraes to pay Lander's attorneys’ feas for the foreclosurs In the maximum amount
. allewed by law.
Lendar may relain from the proceads of tha sala ths amount of the Debt outstanding, the costs
and charges of such sele, and reasonable attomeys' (ses provided by Minnesota Stalutes, end | |
rﬂb’sﬂ'ripms‘mnﬂhrif‘a‘rm ayTaqhiied by taw, IntheBvent of any loredosure or™ " 7 ’
other sale under this Mortgage Ey virtue of Judicial pr Ings, adverll t, or ige, the
roperly may be sold in one parcel and as an enlirety, or In such parcals, manner, or order as
Lander in ite sple discretion may elect
9. That Borrowar shall not assign or transfer the Property or any beneficlal interast in the Propesty by
dead, bond for dead, contract for deed, installment sales contract, ascrow agreament, or other
. instrumants, or in ant' manner whatscever, without Lender's prior wrilten consenl. Lender's
written consent ia not requlred in the following clrcumstances:
(a) the craation of @ lan or ather sub to Lenders y Interast
which does niot relats to a transfar of rights of occupancy In tha Property (provided thet
=uch llen or encumbrance Is not created pursuant to a centract (or dead);
b) the creation ofl:,gurchua-rmney Sacurity Interest (or household appllances;
c)a for by devise, d t, or opsration cf law on the death of a joint tenant o

tensnt by the entiraly;
() the granting of a leasshold Interest which has a tarm of thrao years or less and which
daas not contaln an oplion ta purchase (that Is, eithar a lease of mora than three yaars or
& lease wilh an aopdon to purchase violates this provision);
;}e) a tranafar, in which tha transferea Is & person who_occuples ar will occupy the
roperty, which ls:
s a transfer to a relative resulling frem the death of Borrower;
1) @ transfer where the spouse or child}ren) becomas an owner of lhe Proparty, ar
) & transfer rasulting (rom & decrea of dissolution of marriage. legal separelion
agreemant, or from an incidental property settiement agreement by which the spouse
becomes an owner of tha Property; or
(f) a transfer into an inter vivos Irvst in which Borrower is and ramains the bansficiary and
ocey| of the Property, Unlass, Bs a condition pracedant to such trensfer, Borrower

TR OYa I el T et AP S PRI
will be asaured of imely nolice of any subsequent transfer of the beneficlel interest or
change in accupancy.

10. That Lender or its agent mey make reasanabis entrisa upon and inspections of the Propert{.

Landarf;m;‘ll give Borrower nolica at the time of or prior to an inspection spacifying ressonable
cause for the ion,

. That if the loan secured by this Mortgagae is subject {0 a law which sats maximum loan charges,
and that law ia finally interprated so that the interest or other [oan charge collectad or lo be
collacted In connaclion with the lsan exceads tha permitted limits, then: (a) any such loan charge
shall bs reduced by the ont y lo reduca the charge to the permitted limit; and (b) any
sumas alrsady coliected from Borrower which excaeded permitted limits wil ba rafunded to
Borrower. Lender may choozsa to make this rafurid by raducing the outstanding Debt or by
making a diract peymant to Borrawsr. If a refund reduces the Debt, the reduction wilj be treated
as a partig] prepayment, without any prapayment charge under the Note.

R ol L T e, ey ]
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12, That this Morlgage, and nry actions eriging out of this Mortgags, are govemnad by Minnesota taw
to tha extard not prasmpted by federal law. If un){ Trovlsion of this Morigage Is found ta be
unenforceable, all other provisions wil ramain in full forow and effect. Lendsr's fajura to axerclse
2ny right or remedy under this Morlgaga will not waive Lenders rights in the future.

13, That Borrower givea up the homeslgad axemption right for all clalms arising out of this Morigage.
This Includas Borrowar'a right to demand that properly other than Borrower's homestead that has
baen moHgaged to Lander be foreclcsed befare the homestsad Is foreclosad. Under the
homastead exemption law, Borrower's homealsad is usually freq from the claims of eraditors.

Riders, The following Riders are to be exacuted by the Borrower:
O Condominium Rider D) Plannad Unit Development Rider

Borrowar shak bs given one conformad copy of (ha Nota 2nd this Mortgaga. :
BY SIGNING BELOW, BORROWER HAS SIGNED AND DELIVERED THIS MORTGAGE AS OF THE

DATE FIRST WRITTEN ABOVE.
) Borower
%@M Elephe b0 VoI Brmge
(sighature) (signatufe)
GRANT G BENSON ELIZABETH €. VAIL-BENSON
(type or very clearly print name) (type or very ciparly print nams)
STATE OF MINNESCTA |
) ss.

COUNTYOF  HENEFIN }

GRANT G|
Marred 35 Hyaband gnd Wife

' The above Instrument was acknowledgaed before me this __22nd day of _Eahruary. 2002 . by
BENSON and ELIZARETH C, VAIL:BENSON

e, County,
My comrfission éxpires:

TG, 24 s
This Instrument waa drafted by: [
TCF National Bank
Consumer Lending Dapariment
, 801 Marquette Avenue
Minneapolls, MN 65402

090027 pagedaf3d 801

780604



SEP-14-2604
09/14/2004 08:

89:33 FOLEY AND MANSFIELD 612 338 8
36 FAX 6126618595 TCF RECOVERY 5 e [Z]Eb??/iz

05/27/2004 07°58 FAX TCF BANK Q005/018

ECHEEDULE "A"

THR NORTH 631.07 PEET OF THB SOUTH 1153.07 PEET OF THE HEST §90.00
FEET OF THE BOOTHWEST QUARTER OF THE MORTHWEET QUARTER, SECTION 29,
TOMNSHIP 118, BANGE 26, AS MBASURED AT RIGHT ANGLES TO THE SOUTH AND &
WBST LINES THEREOF. REQORDS OF WRIGHT CPUN‘I'Y, MINNESOTA. i

ABSTRRCT PROPERTY

ORDER NO. 11681550

780604




Unsworn Affidavit of Service

STATE OF MINNESOTA )
) ss.
COUNTY OF HENNEPIN )

I, Jacquelyn J. LaVaque, declare under penalty of perjury that on September 16, 2004 , I
mailed copies of the attached Notice of Hearing and Motion for Relief From Stay, Memorandum
of Law in Support of Motion, and proposed Order by first class mail, postage prepaid, to each
entity named below at the address stated below for each entity:

Grant Benson Craig W. Andresen, Esq.
Elizabeth Concepcion Vail-Benson 2001 Killebrew Drive Suite 330
10390 Ferman Avenue SW Bloomington, MN 55425
Waverly, MN 55390

Dorraine A. Larison U.S. Trustee

1010 W. St. Germain, Room 600 1015 United States Courthouse
St. Cloud, MN 56301 300 South Fourth Street

eapolis, MN 5541

Executed on: September 16, 2004 Signed:

Fdley & Mansfield, P.L.L.P.
250 Marquette Avenue
Suite 1200

Minneapolis, MN 55401




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re: Chapter 7
Case No. 04-44902 RJK
Grant Garret Benson and
Elizabeth Concepcion Vail-Benson,
Debtors.

ORDER GRANTING
RELIEF FROM STAY

The above-entitled matter came before the Court on the motion of TCF National Bank
(“Movant”) seeking relief from the automatic stay of Section 362(a) of the Bankruptcy Code.
Appearances were noted in the Court’s record. Based upon the proceedings had on said date, the
statements of counsel, and all of the files and records herein, the Court now finds that cause
exists entitling Movant to the relief requested.

NOW, THEREFORE, IT IS HEREBY ORDERED that the automatic stay of Section
362(a) of the Bankruptcy Code is immediately terminated as to Movant, and Movant is

authorized to enforce its security interest as provided by contract and state law in the subject:

The North 631.07 Feet of the South 1153.07 Feet of the West 690.00 Feet of the
Southwest Quarter of the Northwest Quarter, Section 29, Township 118, Range 26, as
Measured at Right Angles to the South and West Lines Thereof; Records of Wright
County, Minnesota

and commonly known as 10390 Ferman Avenue Southwest, Waverly, Wright County,
Minnesota 55390.

Notwithstanding Fed. R. Bankr. 4001(a)(3), this order is effective immediately.

Dated:

Robert J. Kressel
United States Bankruptcy Judge
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