
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

___________________________________________________________________________
BKY 04-44787 RJK

IN RE: Chapter 7

Darcy Jo Knoll fka Darcy Jo Thornberg,
NOTICE OF HEARING AND 

MOTION FOR RELIEF FROM STAY
Debtor.

___________________________________________________________________________

TO: All Parties in Interest as Set Forth in the Attached Service List.
NOTICE OF HEARING

1.   Harley Davidson Credit (“Harley Davidson"), a party in interest, by and through its

undersigned attorney, moves the Court for the relief requested below and gives notice of hearing herewith.

2.  The Court will hold a hearing on this Motion at 2:00 p.m., on Thursday October 28,

2004, before the Honorable Robert J. Kressel in Courtroom No. 8 West, on the 8th Floor, at the United

States Courthouse, at  300 South Fourth Street, Minneapolis, Minnesota.

3.  Any response to this Motion must be filed and delivered not later than Monday

October 25, 2004, which is three days before the time set for the hearing (excluding Saturdays, Sundays,

and holidays), or filed and served by mail not later than Tuesday October 19, 2004 which is seven days

before the time set for the hearing (excluding Saturdays, Sundays and holiday). UNLESS A RESPONSE

OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT THE MOTION

WITHOUT A HEARING.

4.  This Court has jurisdiction over this Motion pursuant to 28 U.S.C.  §157 and § 1334,

Fed. R. Bankr. P. 5005 and Local Rule 1070-1.  This proceeding is a core proceeding.  The Petition

commencing this Chapter 7 case was filed on August 26, 2004.  The case is now pending in this Court. 
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5.  This Motion arises under 11 U.S.C. § 362(d)(2) and Fed. R. Bankr. P.  4001.  This

Motion is filed under Fed. R. Bankr. 9014 and Local Rules 9006-1, 9013-1, et sec.  Harley Davidson

hereby requests relief from the automatic stay imposed by 11 U.S.C § 362.

FACTS

6.  That on or about April 7, 2001, Debtor entered into a Retail Installment Contract and

Security Agreement (the "Contract") with Twin Cities Harley Davidson, Inc., for the purchase of a 2001

X11200C Harley Davidson Motorcycle, VIN No. 1HD1CGP141K125879 (the "Vehicle").  A copy of

said Agreement is attached as Exhibit "A" and incorporated by reference.

7.  That thereafter, the Agreement was assigned to Harley Davidson, with Harley

Davidson receiving a first priority security interest in the Vehicle in accordance with the terms of the

Agreement.  The Confirmation of Lien Perfection of Title issued by the State of Minnesota in connection

with the Vehicle lists Harley Davidson as the first lienholder.  Said Confirmation of Lien Perfection is

attached as Exhibit "B" and incorporated by reference.  As holder of the Agreement, Harley Davidson is

entitled to enforce the terms thereof.

8.  That as of the date hereof, Debtor is indebted to Harley Davidson, pursuant to the

Agreement, in the approximate principal amount of Nine Thousand Four Hundred Ninety-Five and 42/100

($9,495.42) Dollars.

9.  That as of the date hereof, the Debtor is in default in both the payment and

performance of her obligations to Harley Davidson under the Agreement, in that Debtor has failed to make

the monthly payments called for thereunder for the months of April, May, June, July, August and September

2004, and has additionally failed, upon information and belief, to maintain insurance on the Vehicle, as

required under the Agreement.
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10.  That Harley Davidson is already in possession of the motorcycle and it seeks relief

from the automatic stay so that it can liquidate int interest in the collateral.  

11.  That due to the Debtor's failure to maintain insurance on the Vehicle, Harley

Davidson may in fact be forced to obtain insurance thereon at its own cost.  If Harley Davidson is in fact

required to do so, the cost of said insurance will be added to the amount of the default.

12.  That the Vehicle has a retail value of $7,390.00 according to the Kelley Blue Book

Co. website, Sept-Dec 2004 Edition, as per the attached Exhibit “C”.  Since the outstanding balance is

more than the retail value of the Vehicle, the Debtor has no equity in the Vehicle.

13. That Movant's interest is depreciating, while Debtor is failing to make payments. 

Movant does not have, and has not been offered adequate protection of its interest in the Vehicle.  There

is no appreciable equity in the Vehicle and in view that this is a Chapter 7 liquidation proceeding, it is not

necessary for an effective reorganization.  

14.  That cause exists within the meaning of 11 U.S.C. § 362(d)(1) and § 362(d)(2),

including lack of adequate protection of the interest of Harley Davidson in the Vehicle, entitling Harley

Davidson to relief from the automatic stay.

15.  That Harley Davidson desires to protect its interest in the Vehicle, and therefore,

requests this Court to vacate the stay of actions under 11 U.S.C. § 362, and allow enforcement of Harley

Davidson's security interest in and repossession of the Vehicle pursuant to the Contract and Minnesota law.

16.  That Harley Davidson has incurred and will incur legal fees and costs to protect and

enforce its rights in the Vehicle, which fees and costs Debtor is liable to Harley Davidson for under the

terms of the Agreement.
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17. That Harley Davidson requests that any order modifying the automatic stay be

effective immediately as allowed under Federal Bankruptcy Rule 4001(a)(3).

18. This notice of motion and motion also serves as notice of default as may be required

by Cobb v. Midwest Recovery Bureau Co., 295 N.W.2d (Minn. 1980).  If the default is not cured before

the hearing, Harley Davidson will repossess the Vehicle promptly upon the Court signing the Order.  

19. THIS IS AN ATTEMPT TO COLLECT A DEBT, AND ANY INFORMATION

OBTAINED WILL BE USED FOR THAT PURPOSE.  

WHEREFORE, Harley Davidson, by and through its undersigned attorney, respectfully moves

the Court for an Order modifying the automatic stay of 11 U.S.C. § 362 so as to allow Harley Davidson

to take such steps as may be necessary to obtain possession of the Vehicle, pursuant to the terms of the

Contract and Minnesota law, and for such other and further relief as the Court deems just and equitable

in the premises.

Dated this 4th day of October, 2004.

THE GURSTEL LAW FIRM, P.A.

BY_/e/ Jennifer Berquist_______
      Jennifer M. Berquist (#266681)
Attorneys for Movant
401 North Third Street Suite 590
Minneapolis, Minnesota  55401
Telephone:  (612) 843 1080



















UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

________________________________________________________________________
BKY 04-44787 RJK

IN RE: Chapter 7

Darcy Jo Knoll fka Darcy Jo Thornberg,
MEMORANDUM OF LAW IN SUPPORT OF 

MOTION FOR RELIEF FROM AUTOMATIC STAY
Debtor.

________________________________________________________________________

Harley Davidson Credit ("Harley Davidson") submits this Memorandum of Law in Support of its

Motion for Relief from Automatic Stay in the above-entitled matter.

FACTS

The facts are as outlined in Harley Davidson's Notice of Hearing and Motion for Relief from the

Automatic Stay, and all the capitalized terms contained herein have the same meanings as in the Motion.

ARGUMENT

The automatic stay is one of the fundamental rights afforded the debtor in bankruptcy.  The

automatic stay provides a bankruptcy debtor with “‘a breathing spell from his creditors’ in which he may

attempt ‘a repayment or reorganization plan.’”  Farley v. Hanson, 2F.3d 273, 274 (8th Cir. 1993).

Application of the automatic stay to secured creditors presents significant issues involving a balance

between protecting secured creditors and allowing debtors a reprieve from collection activities.

Pursuant to  § 362(d)(1) of the Bankruptcy Code, relief from the automatic stay shall be granted

upon request of a creditor "for cause, including the lack of adequate protection of an interest in property

of such [creditor]."  11 U.S.C. § 362(d)(1).

Adequate protection is not defined in the Bankruptcy Code.  “While the concept of adequate

protection is complex, its application is intended to be flexible and molded to the needs of an individual case



so that the purposes of bankruptcy will be accomplished.”  In Re All-Way Services, Inc., 73 Bankr. 556,

565 (Bankr. E.D. Wisc. 1987).  Each case must be decided on a case by case basis with attention given

to the particular facts of the case.  H.R.Rep. No. 95-595, 95th Cong., 2d Sess. 339; In Re Johnson, 90

Bankr. 973, 978 (Bankr. D. Minn. 1988).  Adequate protection is derived from the fifth amendment

protection of property interests of both the debtor and creditor and is meant to reconcile the competing

interests of the debtor and the creditor.  Federal Land Band v. Carson (In Re Carson), 34 Bankr. 502, 505

(D. Kan. 1983).

There are a number of factors to be considered in determining whether a secured creditor’s interest

is adequately protected, such as equity; necessity of property to an effective reorganization; ability to pay

interest or give replacement liens or indubitable equivalents; and the debtor’s care in keeping property

insured and repaired.  In Re Johnson, 90 Bankr. At 979. 

In this case, the Debtor has failed to provide adequate protection to Harley Davidson in connection

with its interest in the Vehicle.  The Debtor has failed to make the payments required by the terms of the

Agreement.  The Debtor does not have any equity in the Vehicle.  Further she has failed to provide proof

of insurance for the Vehicle.  Finally, Harley Davidson has incurred and will incur legal fees and costs in

connection with the protection and enforcement of its rights in the Vehicle pursuant to the Agreement.  Such

circumstances constitute cause, within the meaning of  §362(d)(1) of the Bankruptcy Code, justifying relief

from the automatic stay.  See In Re Brown, 70 B.R. 10, 12 (Bky.S.D.Ohio 1986); In Re Chapman, 23

B.R. 176, 178 (Bky. N.D.Ill 1982).

Furthermore, no payments have been made  as required by the contact between the Debtor and

the Movant and the Movant has otherwise not been provided with adequate protection of its interest in the

collateral or adequate assurance of future performance under the terms of the contract.  Such failure

constitutes cause within the meaning of  §362(d)(1) of the Bankruptcy Code thereby  provide a basis for



relief from the automatic stay.  United Savings Assn. of Texas v. Timbers of Inwood Forest Assoc., Ltd.,

484 U.S. 365, 108 U.S. 365, 98 L.Ed.2d 740 (1988); In re Reinbold v. Dewey County Bank, 942 F.2d

1304, 1306 (8th Circuit 1991).  

The court opined in In re Albany Partners, Ltd., relief from stay is appropriate under § 362(d)(2)

where no equity exists and the property is not necessary to an effective reorganization.  In re Albany

Partners, Ltd., 749 F.2d 670 (11th Circuit 1984).  In this case, the balance owed to the Movant exceeds

the value of the Vehicle, resulting in no equity for the Debtor.  Since the Debtor sought bankruptcy

protection under Chapter 7, it is clear that the Vehicle is not necessary for an effective reorganization.  

CONCLUSION

Accordingly, Harley Davidson is entitled to an Order terminating the automatic stay and authorizing

it to proceed with repossession and/or liquidation of the Vehicle pursuant to the Agreement and Minnesota

law.

Respectfully submitted,

THE GURSTEL LAW FIRM, P.A.

BY_/e/ Jennifer Berquist_______
     Jennifer M. Berquist (#266681)
Attorneys for Movant
401 North Third Street, Suite 590
Minneapolis, Minnesota  55401
Telephone:  (612) 843 1080
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

______________________________________________________________________
BKY 04-44787 RJK

IN RE:             Chapter 7

Darcy Jo Knoll fka Darcy Jo Thornberg,
 UNSWORN CERTIFICATE

Debtor                                OF SERVICE
_______________________________________________________________________

I, Jennifer Berquist, declare under penalty of perjury, that I am an employee of The Gurstel Law
Firm, P.A.  and on the 4th day of October, 2004, I served copies of the attached Notice of Hearing and
Motion for Relief from Automatic Stay, Memorandum of Law and proposed Order, on all persons listed
below, at the addresses shown, by mailing to each of them a copy thereof, enclosed in an envelope,
postage prepaid, and by depositing same in the post office at Minneapolis, Minnesota, to-wit:

DARCY JO KNOLL FKA DARCY JO THORNBERG
18 KELLY ROAD 
CHASKA, MINNESOTA 55318

RICHARD J. HAEFELE, ESQ. 
P.O. BOX 85
CHASKA, MINNESOTA 55318

U S TRUSTEE'S OFFICE
1015 U S COURTHOUSE
300 SOUTH FOURTH STREET
MINNEAPOLIS MN  55415

JOHN STOEBNER, TRUSTEE
120 SOUTH SIXTH STREET SUITE 2500
MINNEAPOLIS, MINNESOTA 55402

Executed on:  October 4, 2004 /e/ Jennifer Berquist____
Jennifer Berquist
401 North Third Street, Suite 590
Minneapolis, Minnesota  55401



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

____________________________________________________________________________
BKY 04-44787 RJK

IN RE: Chapter 7

Darcy Jo Knoll fka Darcy Jo Thornberg,
O R D E R

Debtor.
____________________________________________________________________________

The above-entitled matter came before the Court on the 28th day of October, 2004, on the Motion

of Harley Davidson Credit ("Harley Davidson") seeking relief from the automatic stay imposed by 11

U.S.C. § 362 of the Bankruptcy Code.  Appearances, if any, were as noted on the record.

Based upon the proceedings had on said date, and statements of counsel, and all files and records

herein, and the Court being fully advised in the premises,

IT IS HEREBY ORDERED that Harley Davidson its assigns, assignees and/or successors in

interest, is granted relief from the automatic stay imposed by 11 U.S.C. § 362. Notwithstanding Fed. R.

Bankr. P. 4001 (a)(3), this order is effective immediately, and Harley Davidson is authorized to immediately

commence repossession of the Vehicle, or otherwise satisfy its interests in the Vehicle more specifically

described below, in accordance with the Agreement and Minnesota law:

2001 X11200C Harley Davidson Motorcycle
VIN No. 1HD1CGP141K125879

BY THE COURT:

DATED:

_______________________________
The Honorable Robert J. Kressel
Judge of Bankruptcy Court


