
 

 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

FOURTH DIVISION 
 

-----------------------------------------------------------  
In re: 

BKY 04-43963 
Jonathan M Estebo,  

Chapter 13 Case 
   Debtor(s). 
-----------------------------------------------------------  
 
NOTICE OF HEARING AND MOTION OBJECTING TO CONFIRMATION OF 

CHAPTER 13 PLAN AND FOR DISMISSAL OR CONVERSION OF CASE 
 

TO:  All parties in interest pursuant to Local Rule 9013-3: 
 
 1.   Jasmine Z. Keller, Chapter 13 Trustee (the “Trustee”), by and through her 
undersigned attorneys, moves the court for the relief requested below and gives notice of 
hearing. 
 
 2.   The court will hold a hearing on this motion at 10:30 a.m. on October 7, 
2004, in Courtroom No. 7 West, United States Courthouse, 300 South 4th Street, 
Minneapolis, Minnesota. 
 
 3.   Any response to this motion must be filed and delivered not later than 
10:30 a.m. on October 6, 2004 which is 24 hours (1 business day) before the time set for 
the hearing, or filed and served by mail not later than October 4, 2004, which is three 
business days before the time set for the hearing.  UNLESS A RESPONSE OPPOSING 
THE MOTION IS TIMELY FILED, THE COURT MAY GRANT THE MOTION 
WITHOUT A HEARING. 
 
 4.   This court has jurisdiction over this motion pursuant to 28 U.S.C. §§ 157 
and 1334, Bankruptcy Rule 5005 and Local Rule 1070-1.  This proceeding is a core 
proceeding.  The petition commencing this chapter 13 case was filed on July 16, 2004.  
The case is now pending in this court. 
 
 5.   This motion arises under 11 U.S.C. § 1322 and 1325 and Bankruptcy Rule 
3015.  This motion is filed under Bankruptcy Rule 9014 and Local Rules 3015-3, 9006-1, 
9013-1 through 9013-5, and such other Local Rules as may apply.  Movant requests relief 
with respect to denial of confirmation of the debtor’s proposed Chapter 13 plan dated 
July 8, 2004 (the “Plan”) and for dismissal or conversion of the case. 
 
 6.    On his Statement of Financial Affairs, item 3, the debtor discloses a 
payment of $40,000 to his mother within 90 days prior to the commencement of this case, 
“for a short-term loan to finance our home.” 



 

 

7. In response to the Trustee’s request for further information concerning this 
transaction, the debtor provided the Trustee with a collection of documents attached 
hereto as an exhibit and incorporated by reference herein, as follows: 
   
  a) copy of front and back of check # 1383 from debtor’s mother to 
debtor and his wife, dated March 25, 2004, in the amount of $40,000. 
  b) copy of front and back of deposit ticket showing deposit of above 
check into debtor’s and wife’s US Bank account, dated March 26, 2004. 
  c) copy of front and back of check # 5913, drawn on debtor’s and 
wife’s US Bank checking account, in the sum of $37,030.94, dated March 29, 2004. 
  d) copy of US Bank check # 506844681 dated March 29, 2004, in the 
sum of $37,024.94, payable to debtor and his wife. 
  e) copy of 2-page HUD-1 settlement statement for the purchase of 
debtor’s and wife’s homestead at 2071 Clover Ridge Drive, Chaska, MN dated March 30, 
2004 (note “cash from borrower” on line 303, in the amount of the check described in d), 
above). 
  f) copy of disbursement request and authorization for home equity 
line of credit in favor of debtor and wife, by Inter Savings Bank, in the amount of 
$35,740, dated May 5, 2004. 
  g) copy of Inter Bank check # 3042276, in the amount of $32,000, 
made payable to debtor’s mother, dated May 10, 2004. 
 
 8.   The proposed Chapter 13 plan calls for payments of $100 per month for 
36 months, for a total of $3,600.  The plan funds, net of the Trustee’s fee (estimated at 
10%), in the sum of $3,240, would be paid to the debtor’s attorney ($1,250) and the 
balance ($1,990) to the debtor’s nonpriority unsecured creditors, whose claims total 
approximately $45,981.77, a dividend of approximately 5%. 
  
 9.   The Trustee contends that the debtor’s payment of $32,000 to his mother 
within one year prior to the date of the filing of this case constitutes an avoidable 
preference under 11 U.S.C. § 547, and that the amount of the transfer1 is recoverable for 
the benefit of the debtor’s unsecured creditors. 
 
 10. The Plan does not meet the “best interests of creditors” test of 11 U.S.C. § 
1325(a)(4), in that the value, as of the effective date of the plan, of property to be 
distributed under the plan on account of each allowed unsecured claim is less than the 
amount that would be paid on such claim if the estate of the debtor was liquidated under 
Chapter 7 of Title 11 on such date, given the existence of the voidable preference. 
 

11. Conversion of this case under 11 U.S.C. § 1307(c) is appropriate so that a 
Chapter 7 trustee can be appointed to pursue the preference claim on behalf of the estate. 
 

                                                 
1   Arguably, since the original unsecured loan was made to the debtor and his wife jointly, only one-half of 
the subsequent repayment of the loan would be avoidable and recoverable by a trustee.  Even assuming, 
without conceding, that this is true, there is still a voidable preference of $16,000 that could be recovered, 
and the Plan pays nowhere near that amount to the debtor’s unsecured creditors. 



 

 

 16.   If necessary, the debtor and/or his mother may be called to testify as to the 
matters alleged in this motion. 
 
 WHEREFORE, the Trustee requests an order as follows: 
 
  1.  Denying confirmation of the debtor’s Chapter 13 Plan dated July 8, 
2004. 
 
  2.   Dismissing this case or converting the case to a case under Chapter 
7 of Title 11, United States Code, whichever is in the best interests of the debtor’s 
creditors. 
  
      Jasmine Z. Keller, Chapter 13 Trustee 
  
Dated: September 29, 2004     /e/ Thomas E. Johnson 
      Thomas E. Johnson, ID # 52000 
      Margaret H. Culp, ID # 180609 
      Counsel for Chapter 13 Trustee 
      310 Plymouth Building 
      12 South 6th Street 
      Minneapolis, MN  55402-1521 
      (612) 338-7591 
 

VERIFICATION 
 
 I, Thomas E. Johnson, employed by Jasmine Z. Keller, Chapter 13 Trustee, the 
movant named in the foregoing notice of hearing and motion, declare under penalty of 
perjury that the foregoing is true and correct according to the best of my knowledge, 
information and belief. 
 
 
Executed:  September 29, 2004   /e/ Thomas E. Johnson  
 
 
 
 
 



















 

 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

FOURTH DIVISION 
 
-----------------------------------------------------------  
In re: 

BKY 04-43963 
Jonathan M Estebo,  

Chapter 13 Case 
   Debtor(s). 
---------------------------------------------------------- 
 

MEMORANDUM IN SUPPORT OF OBJECTION TO CONFIRMATION 
AND MOTION TO DISMISS  OR CONVERT CASE 

 
FACTS 

 
 The facts supporting the Trustee’s objection are summarized in the accompanying 
motion and will not be repeated here.  The Trustee also relies on the representations made 
by the debtor in his Schedules. 
 

LEGAL DISCUSSION 
 
 Section 1325(a)(4) of the Bankruptcy Code states the so-called “best interests of 
creditors” test.  Under this section, a proposed Chapter 13 plan can only be confirmed if: 
 

the value, as of the effective date of the plan, of property to be distributed under 
the plan on account of each allowed unsecured claim is not less than the amount 
that would be paid on such claim if the estate of the debtor were liquidated under 
chapter 7 of this title on such date. 

 11 U.S.C. § 1325(a)(4). 
 
 The value of preferential transfers which are avoidable under 11 U.S.C. § 547 
must be included in the “best interests of creditors” analysis.  In re Larson, 245 B.R. 609 
(Bankr. D. Minn. 2000).  Here, the paper trail suggests that the debtor’s mother loaned 
him $40,000, the bulk of which he used as a down payment on a house he purchased with 
his wife.  After closing on the sale of the house, the debtor took out a line of credit 
secured by the home and used the bulk of these funds to repay his mother some $32,000.  
Nothing in the documents provided to the Trustee indicates that the debtor’s mother took 
a mortgage or other security interest in the property purchased with the money she 
loaned; rather, this was clearly an unsecured loan.  Nothing in the documents provided to 
the Trustee indicates that there was any underlying note or other agreement setting forth 
the terms of the repayment of the loan.  Nothing in the documents provided to the Trustee 
suggests that the subsequent home equity line of credit was “earmarked” for payment of 
the loan from the debtor’s mother; rather, the debtor apparently had full control and 
discretion over how the funds were to be disbursed.  In re Anderson, 275 B.R. 264 



 

 

(Bankr. W.D. Ky. 2002) (Earmarking doctrine not applicable where debtor had control 
over which creditor was to be paid from funds acquired from another creditor).  In short, 
all of the elements of a preferential transfer appear to be made out: (1) a payment to or for 
the benefit of a creditor, (2) on account of an antecedent debt, (3) made while the debtor 
was insolvent2, (4) made within 90 days prior to the filing of the bankruptcy petition, (5) 
that enables the creditor to receive more than she would have received on her unsecured 
claim in a Chapter 7 liquidation. 
 

The value of the preference is at least $16,000, yet the total payout to the debtor’s 
unsecured nonpriority creditors is only approximately $1,990 – and that over a period of 
three years.  The Trustee contends that any payout over the length of the debtor’s 
proposed plan that is less than the value of his nonexempt assets and avoidable transfers 
violates 11 U.S.C. § 1325(a)(4) and therefore confirmation must be denied.3 
  
 The Court has the power to dismiss or convert the debtor’s case for “cause,” and a 
nonexclusive list of grounds for dismissal is included in the statute, 11 U.S.C. § 1307(c).  
The Trustee argues that the conversion of the case is in the best interests of the debtor’s 
creditors, so that a Chapter 7 trustee can be appointed to liquidate the preference claim.   
   

CONCLUSION 
 
 For the reasons stated herein, the Trustee respectfully requests that confirmation 
of the debtor’s proposed Chapter 13 plan be denied, and that this case be converted to a 
case under Chapter 7 of Title 11, United States Code. 
 
       Respectfully submitted: 
Dated:  September 29, 2004     /e/ Thomas E. Johnson  
       Thomas E. Johnson, ID # 52000 
       Margaret H. Culp, ID # 180609 
       Counsel for Chapter 13 Trustee 
       310 Plymouth Building 
       12 South 6th Street 
       Minneapolis, MN  55402-1521 
       (612) 338-7591 

                                                 
2   Insolvency is presumed during the 90 days immediately preceding the filing date.  11 U.S.C. § 547(f).  
The 90-day period extends back in time from July 16, 2004, which clearly covers the date the debtor made 
the $32,000 payment to his mother (May 10, 2004). 
3  A more detailed analysis of the “best interests of creditors” issue would involve a 
discussion of how to arrive at the net liquidation value of the debtor’s estate in a Chapter 
7 case (i.e., after payment of the Chapter 7 Trustee’s fees and compensation and any 
other administrative expenses in the Chapter 7 case), and comparing this figure to the 
discounted value of the debtor’s proposed stream of payments over the five years of his 
Plan.  Unless the debtor challenges the issue, it is the Trustee’s contention that the “best 
interests of creditors” test is only met if the total payout by the debtor to his unsecured 
creditors is equal to or greater than the value of his equity interest in his nonexempt 
assets. 



 

 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

FOURTH DIVISION 
 
-----------------------------------------------------------  
In re: 

BKY 04-43963 
Jonathan M Estebo,  

Chapter 13 Case 
   Debtor(s). 
-----------------------------------------------------------  
 UNSWORN DECLARATION FOR PROOF OF SERVICE 
 
 I, Thomas E. Johnson, employed by Jasmine Z. Keller, Chapter 13 Trustee, 
declare that on September 29, 2004, I served Notice of Hearing and Motion Objecting to 
Confirmation of Chapter 13 Plan, Memorandum of Facts and Law, and proposed Order 
Denying Confirmation of Chapter 13 Plan and Converting Case on the individual(s) listed 
below, in the manner described: 
 
By e-mail: 
United States Trustee  
1015 United States Courthouse 
300 South 4

th
 Street 

Minneapolis, MN  55415 
 
By first class U.S. mail, postage prepaid: 
Jonathan Estebo 
2071 Clover Ridge Drive 
Chaska, MN  55318 
 
Gregory J. Wald, Esq. 
Attorney at Law 
3601 Minnesota Drive, Suite 800 
Edina, MN  55435 
 
 And I declare, under penalty of perjury, that the foregoing is true and correct. 
 
Executed: September 29, 2004     /e/ Thomas E. 
Johnson 
        
 
 



 

 

 
UNITED STATES BANKRUPTCY COURT 

DISTRICT OF MINNESOTA 
FOURTH DIVISION 

 
-----------------------------------------------------------  
In re: 

BKY 04-43963 
Jonathan M Estebo,  

Chapter 13 Case 
   Debtor(s). 
-----------------------------------------------------------  
 

ORDER DENYING CONFIRMATION OF CHAPTER 13 PLAN AND 
CONVERTING CASE 

 
 At Minneapolis, MN, _______________________, 2004. 
 
 The above-entitled matter came on for hearing before the undersigned United 
States Bankruptcy Judge on the Chapter 13 Trustee’s objection to confirmation of the 
debtor’s proposed modified Chapter 13 plan and motion to dismiss or convert the case. 
 
 Appearances were noted in the minutes. 
 
 Upon the foregoing objection, arguments of counsel, and all of the files, records 
and proceedings herein: 
 
 IT IS ORDERED: 
 
 1.  Confirmation of the debtor’s Chapter 13 plan is DENIED. 
 
 2.  This case is CONVERTED TO A CASE UNDER CHAPTER 7 OF TITLE 11, 
UNITED STATES CODE. 
   
     _____________________________________  
     Nancy C. Dreher 
     United States Bankruptcy Judge 
 


