
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Case No. BKY 04-43222

In Re:
NOTICE OF HEARING AND

Robert J. Sheppard and MOTION FOR RELIEF FROM STAY
Susan J. Sheppard

Debtors:  Chapter 7 Case

To: The Debtors, Debtors’ Attorney, Chapter 7 Trustee, United States Trustee, and the
other parties in interest specified in Local Rule 9013-3.

1. Mainstreet Bank (“Movant”), a secured creditor of the Debtors herein, by its

undersigned attorney, moves the Court for the relief requested below and gives notice of

hearing herewith.

2. The Court will hold a hearing on this motion at 2:00 p.m. on October 28, 2004,

before the Honorable Gregory F. Kishel in the U.S. Courthouse, 300 S. 4th Street,

Minneapolis, Minnesota, or as soon thereafter as counsel can be heard.

3. Any response to this motion must be filed and delivered not later than October

25, 2004, which is three days before the time set for the hearing (exclusive of Saturdays,

Sundays, or holidays), or filed and served by mail not later than October 19, 2004, which is

seven business days before the time set for the hearing (exclusive of Saturdays, Sundays, or

holidays).  UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE

COURT MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT A

HEARING.

4. This court has jurisdiction over this motion pursuant to 28 U.S.C. §§ 157 and

1334, Bankruptcy Rule 5005 and Local Rule 1070-1 and other applicable rules.  This
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proceeding is a core proceeding.  The petition commencing this Chapter 7 case was filed June

8, 2004. The case is now proceeding in this court.

5. This Motion arises under 11 U.S.C §362 and Bankruptcy Rule 4001. This

Motion is filed under Bankruptcy Rule 9014 and Local Rule 9001-1 – 9019-1(d).

6. Movant seeks relief from the automatic stay of 11 U.S.C. §362 with respect to

certain real property (“Real Property”) owned by DCS Properties, LLC, a Minnesota limited

liability company, and personal property (“Vehicle”) owned by RJ Sheppard Construction,

Inc., a Minnesota corporation.  Said entities are listed in Debtors’ Bankruptcy Petition (and as

amended) as owners of property for which Debtors are or may be seeking protection from this

Court.  Said Real Property is owned by DCS Properties, LLC, a Minnesota limited liability

company and the Vehicle is owned by RJ Sheppard Construction, Inc., a Minnesota

corporation.  On information and belief, Debtor Robert J. Sheppard is an owner of at least one

third of the outstanding membership interests of DCS Properties, LLC and is full owner of RJ

Sheppard Construction, Inc.

7. DCS Properties, LLC, a Minnesota limited liability company, executed and

delivered to Movant a Promissory Note dated November 8, 2000, in the original principal

amount of $250,000.00 (“Note”).  The Borrower’s performance under said Note was secured

by a grant of a Mortgage executed by Borrower and delivered to Movant dated November 8,

2000 and filed for record in the office of the Anoka County Recorder’s Office on November

27, 2000, as Document Number 1536486 (“Mortgage”), and Assignment of Leases and Rents

filed as Document No 1536487 (“Assignment of Rents”).  The performance of DCS

Properties, LLC was guaranteed by personal guarantees of Robert J. Sheppard, Todd A.
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Christopherson and Raymond P. DeVine.  The said Mortgage and Assignment of Rents are

liens upon the following described real property, to wit:

The East one-third of Lots 1, 2 and 3, Block 9, and the East 10 feet of the West
two-thirds of Lots 1, 2 and 3, Block 9, Centerville, Anoka County, Minnesota
(“Real Property”).

8. The subject Real Property has an estimated fair market value (per an October 3,

2000 appraisal) of $330,000 and has a tax year 2005 listed market value of $183,900 on the

Anoka County real estate tax records.

9. Debtors listed the said Real Property as their homestead and “exempt” in the

Petition in this proceeding.  Said Real Property was not the homestead of the Debtors at the

time the said Note, Mortgage and Assignment of Rents were executed.

10. RJ Sheppard Construction, Inc. executed and delivered to Movant a Promissory

Note dated June 5, 2003 (“Vehicle Note”) in the original principal amount of $43,757.83.

Performance of the Vehicle Note was secured by a 2003 Ford F350 truck with vehicle

identification number of #1FTWW33P83EC14759 (“Vehicle”), the title to which duly

identifies Movant as a secured lien holder (“Lien Card”).  Said vehicle is titled in the name of

RJ Sheppard Construction, Inc.  Movant has a valid, perfected security interest in the Vehicle.

The outstanding indebtedness owed by RJ Sheppard Construction, Inc. to Movant on the

Vehicle Note as of June 8, 2004 was $38,863.67.  The estimated the fair market value of RJ

Sheppard Construction, Inc.’s interest in the Vehicle is $31,500.00.

11. The said Vehicle is in the possession of the Debtors and has been listed on

Debtors Amended Petition for which they are seeking protection of this Court.
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12. Copies of the Note, Mortgage, Assignment of Rents and Vehicle Note and Lien

Card identified in this Notice of Hearing and Motion are attached to the Affidavit of Michael

Thinesen submitted herewith.

13. Movant requests relief from the stay for cause under 11 U.S.C. §362(d)(1).

DCS Properties, LLC, and Sheppard Construction, Inc. are delinquent under the terms of the

original Note, Mortgage, Assignment of Rents and Vehicle Note, respectively with Movant.

14. Movant requests relief from the stay under 11 U.S.C. §362(d)(2).  Movant does

not have, and has not been offered, adequate protection of its interest in the Real Property or

the Vehicle.  The Debtors have no equity in the collateral, and the collateral is not necessary to

an effective reorganization.  Moreover, Debtors’ failure (as well as the failure of DCS

Properties, LLC and RJ Sheppard Construction, Inc.) to make payments to Movant when due,

or otherwise provide Movant with adequate protection of its interest in the Real Property or the

Vehicle constitutes cause, within the meaning of 11 U.S.C. Sec. 362(d)(1) entitling Movant to

relief from the automatic stay.

15. Movant further requests that relief be effective immediately notwithstanding

Federal Rule of Bankruptcy Procedure 4001(a)(3).

16. Movant has incurred and will incur attorneys’ fees and costs to protect and

pursue its rights to collateral and to payments.

17. If testimony is necessary to any facts relevant to this motion, Movant gives

notice and preserves its right to and gives notice that it may, if necessary, have its

representative testify regarding the indebtedness, Property value(s) and the defaults under

agreements with the Movant.  Such representative is Michael Thinesen, President, Mainstreet

Bank, 7111 21st Ave., Centerville, MN 55038.
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18. To the extent any notice is required pursuant to Cobb vs. Midwest Recovery

Bureau Co., 295 N.W.2d 232, 237 (Minn. 1980), this Notice of Hearing and Motion also

serves as notice of default and notice to the Borrowers that strict compliance with the contract

term will be required.  If the default is not cured before the hearing, Movant will exercise all

repossession, sale, foreclosure and other remedies allowed against the Property promptly upon

the Court signing the Order for Relief from the Automatic Stay.  This Motion is supported by

(a) Mainstreet Bank’s Memorandum of Law in Support of Motion for Relief from the

Automatic Stay; (b) Affidavit of Michael Thinesen; and (c) such other matters which may be

presented at hearing on the motion or prior to the Court’s decision or of which the Court may

take notice.

WHEREFORE, Mainstreet Bank moves the Court for an Order granting it relief from

the automatic stay of 11 U.S.C. §362(a) in accordance with 11 U.S.C. §362(d) to modify the

automatic stay of 11 U.S.C. §362 so as to allow the Movant to exercise its state law remedies

to:

1. Seize possession of the real property legally described as follows, to wit:

The East one-third of Lots 1, 2 and 3, Block 9, and the East 10 feet of
the West two-thirds of Lots 1, 2 and 3, Block 9, Centerville, Anoka
County, Minnesota (“Real Property”);

foreclose the Mortgage (filed as Document No. 1536486 in the Anoka County
Recorder’s Office), collect all rents therefrom pursuant to any valid assignment
of rents, and re-sell such Real Property;

2. Seize possession of the 2003 Ford F350 truck with vehicle identification number
of #1FTWW33P83EC14759 (“Vehicle”), foreclose its lien thereon and re-sell
same, and dispose of the Vehicle;

3. Pursue its other state law remedies, awarding attorneys’ fees and costs as
allowed by law relating to the said Real Property or Vehicle; and

4. For such other and further relief as may be just and equitable.
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Date: September 28, 2004. TENNIS AND COLLINS, P.A.

By:   /s/ Robert H. Collins_____________
Robert H. Collins (Minn. I.D. 237644)
Attorneys for Movant
20 North Lake Street, Suite 202
Forest Lake, MN 55025
(651) 464-7400

THIS IS A COMMUNICATION FROM A DEBT COLLECTOR ATTEMPTING TO
COLLECT A DEBT.  ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.

F:\CLIENT\Mainstreet Bank\2004\Sheppard Bankruptcy\Notice of Hearing and Motion for Relief From Stay (mtg fore).doc































































































UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Case No. BKY 04-43222

In Re:
MEMORANDUM OF LAW IN SUPPORT OF

Robert J. Sheppard and MOTION FOR RELIEF FROM STAY
Susan J. Sheppard,

Debtors:  Chapter 7 Case

Mainstreet Bank (“Movant”) submits this Memorandum of Law in support of its motion

for relief from the stay in the above-entitled matter.

FACTS

DCS Properties, LLC, a Minnesota limited liability company (“DCS”) executed

delivered a Promissory Note (“Note”) dated November 8, 2000 in the original principal

amount of $250,000 to Movant, which Note is secured by a Mortgage, Security Agreement

and Fixture Financing Statement (“Mortgage”) filed November 27, 2000 in the Office of the

Anoka County Recorder as Document No. 1536486 and Assignment of Leases and Rents filed

as Document No. 1536487 (“Assignment of Rents”).  Said Mortgage and Assignment of Rents

encumber the following legally described real property:

The East one-third of Lots 1, 2 and 3, Block 9, and the East 10 feet of the West two-
thirds of Lots 1, 2 and 3, Block 9, Centerville, Anoka County, Minnesota (“Real
Property”).

Debtors have listed the said Real Property in their Petition as their homestead.  It was

not their homestead at the time of the Note.
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DCS has failed to make the June 30, 2004 balloon payment of principal and interest on

the Note in the amount of $228,940.37 as of June 30, 2004.  The outstanding indebtedness

owed by Debtors to Movant on the Note as of June 8, 2004 was $239,057.28, including

principal of $225,501.46, interest of $2,198.65 and late fees of $11,351.17, plus per diem

interest through date of payment plus costs, attorneys’ fees, and other expenses incurred in

connection with the indebtedness pursuant to the terms of the said Note.

Upon information and belief, the subject Real Property has an estimated fair market

value of $330,000 and has a tax year 2005 listed market value of $183,900 on the Anoka

County real estate tax records.

In addition to the Note, RJ Sheppard Construction, Inc., a Minnesota corporation (“RJ

Sheppard Construction”) executed and delivered to Movant a Promissory Note dated June 5,

2003 (“Vehicle Note”) in the original principal amount of $43,757.83.  Performance of the

Vehicle Note was secured by a 2003 Ford F350 truck with vehicle identification number of

#1FTWW33P83EC14759 (“Vehicle”).  Movant has a valid, perfected security interest in the

Vehicle as evidenced by lien card issued by the State of Minnesota.  Debtors have listed the

Vehicle in their Amended Petition.  The outstanding indebtedness owed by RJ Sheppard

Construction to Movant on the Vehicle Note as of June 8, 2004 was $38,863.67.  The

estimated fair market value of the Vehicle is $31,550.00.

Copies of all material documents identified in this Memorandum of Law are attached to

the Affidavit of Michael Thinesen submitted herewith.

The Debtor’s “Individual Debtor’s Statement of Intention” indicates that the Debtors

intend to retain the Real Property.
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The Debtor’s “Individual Debtor’s Statement of Intention” is silent as to the Debtors’

intentions with respect to the Vehicle.

ARGUMENT

Under §362(d)(1) of the Bankruptcy Code, relief from the automatic stay shall be

granted upon request of the creditor “for cause, including the lack of adequate protection of an

interest in property of such [creditor].”  11 U.S.C. §362(d)(1).  DCS failed to make payments

due under the terms of the Note when due on June 30, 2004.  Debtors have little or no actual

equity in the Real Property or the Vehicle; hence, Movant lacks adequate protection in the

form of an equity cushion in the Real Property or the Vehicle. Furthermore, Debtors have

otherwise failed to provide Movant with adequate protection of its interest in the Real Property

or Vehicle.

RJ Sheppard Construction failed to keep payments current on the Vehicle Note since

Debtors filed their Petition, additionally, Debtors have little or no actual equity in the Vehicle;

hence, Movant lacks adequate protection in the form of an equity cushion in the Vehicle.

Furthermore, Debtors have otherwise failed to provide Movant with adequate protection of its

interest in the Vehicle.

Such circumstances constitute cause, within the meaning of §362(d)(1), justifying relief

from the stay.  In Re Tainan, 48 B.R. 250 (Bkrtcy E.D. Pa. 1985); In Re Quinlan, 12 B.R.

516 (Bkrtcy. W.D. Wis. 1981).

Accordingly, Movant is entitled to an order terminating the stay of 11 U.S.C. §362(a)

and authorizing Movant to exercise its state law remedies to:

1. Seize possession of the real property legally described as follows, to wit:
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The East one-third of Lots 1, 2 and 3, Block 9, and the East 10 feet of
the West two-thirds of Lots 1, 2 and 3, Block 9, Centerville, Anoka
County, Minnesota (“Real Property”);

foreclose the Mortgage (filed as Document No. 1536486 in the Anoka County
Recorder’s Office), collect all rents therefrom pursuant to any valid assignment
of rents, and re-sell such Real Property;

2. Seize possession of the 2003 Ford F350 truck with vehicle identification number
of #1FTWW33P83EC14759 (“Vehicle”), foreclose its lien thereon and re-sell
same, and dispose of the Vehicle;

3. Pursue its other state law remedies, awarding attorneys’ fees and costs as
allowed by law relating to the said Real Property or Vehicle; and

4. For such other and further relief as may be just and equitable.

Date: September 28, 2004. TENNIS AND COLLINS, P.A.

By:  /s/ Robert H. Collins________________
Robert H. Collins (Minn. I.D. 237644)
Attorneys for Movant
20 North Lake Street, Suite 202
Forest Lake, MN 55025
(651) 464-7400

THIS IS A COMMUNICATION FROM A DEBT COLLECTOR ATTEMPTING TO
COLLECT A DEBT.  ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.

F:\CLIENT\Mainstreet Bank\2004\Sheppard Bankruptcy\Memorandum of Law in Support of Motion for Relief From Stay (mtg fore).doc



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Case No. BKY 04-43222

In Re:
DECLARATION REGARDING

Robert J. Sheppard and ELECTRONIC FILING AND UNSWORN
Susan J. Sheppard, CERTIFICATE OF SERVICE

Debtors:  Chapter 7 Case

STATE OF MINNESOTA )
) ss.

COUNTY OF WASHINGTON )

I, Robert H. Collins, declare under penalty of perjury that on September 28, 2004, I mailed
copies of the Notice of Hearing and Motion for Relief from Stay, Memorandum of Law, Affidavit in
Support of Motion for Relief from Stay, and Proposed Order, which documents were electronically
filed on September 28, 2004, by first class mail, postage prepaid, to each entity named below at the
address for each entity:

Robert J. Sheppard Susan J. Sheppard Matthew R. Burton
1695 Main Street 1695 Main Street Attorney for Debtors
Centerville, MN 55038 Centerville, MN 55038 100 S. 5th St., Suite 2500

Minneapolis, MN 55402
Randall L. Seaver 
Bankruptcy Trustee
12400 Portland Ave. S., Suite 132
Burnsville, MN 55337

Office of the United States Trustee
1015 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN  55415

I will scan the original of this Declaration and save it in PDF format and understand it will be inserted
into the electronic submission of the motion.  I consent to this Declaration being electronically filed
with the United States Bankruptcy Court.  Tennis and Collins, P.A. will retain the original of this
unsworn declaration in it file for 2 years.

Date: September 28, 2004.   /s/   Robert H. Collins____________________
Robert H. Collins



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Case No. BKY 04-43222

In Re:
ORDER

Robert J. Sheppard and
Susan J. Sheppard,

Debtors:  Chapter 7 Case

A hearing on the motion of Mainstreet Bank for an Order terminating the stay of
11 U.S.C. §362 to allow Movant to exercise its state law remedies to commence foreclosure
repossession, foreclosure and re-sale proceedings against the debtors was held before the
undersigned Judge of Bankruptcy Court on October 28, 2004.  Appearances, if any, are noted
in the Court’s record.

Based upon the motion papers, the arguments of counsel, and all of the files and
proceedings herein,

IT IS HEREBY ORDERED:

The automatic stay of 11 U.S.C. §362 is modified so as to allow the Movant
Mainstreet Bank to exercise its state law remedies to:

1. Seize possession of the real property legally described as follows, to wit:

The East one-third of Lots 1, 2 and 3, Block 9, and the East 10 feet of
the West two-thirds of Lots 1, 2 and 3, Block 9, Centerville, Anoka
County, Minnesota (“Real Property”);

foreclose the Mortgage (filed as Document No. 1536486 in the Anoka County
Recorder’s Office), collect all rents therefrom pursuant to any valid assignment
of rents, and re-sell such Real Property;

2. Seize possession of the 2003 Ford F350 truck with vehicle identification number
of #1FTWW33P83EC14759 (“Vehicle”), foreclose its lien thereon and re-sell
same, and dispose of the Vehicle;

3. Pursue its other state law remedies, awarding attorneys’ fees and costs as
allowed by law relating to the said Real Property or Vehicle; and

4. For such other and further relief as may be just and equitable.
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Date: September 28, 2004. _____________________________________
Robert J. Kressel, Judge
U.S. Bankruptcy Court

F:\CLIENT\Mainstreet Bank\2004\Sheppard Bankruptcy\Order.doc


