UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re: Chapter 13
Case No. 04-43221 RJK

Paul Jerome Johnson and

Barbar Sue Johnson,

Debtors.

OBJECTION TO CONFIRMATION

1. CitiCapital Commercial Corporation, f/k/a Associates Commercial Corporation
("Creditor"), a secured creditor of Debtors herein, makes this objection to the confirmation of the
Debtor's proposed Chapter 13 Plan.

2. This objection is filed pursuant to Bankruptcy Rule 3020(b), Local Rules 604 and
1202, and Creditor requests this Court to enter an order denying confirmation of Debtors’
proposed Chapter 13 Plan (the " Plan").

3. The Debtors voluntarily filed a petition commencing this case and the case is now
pending in this Court. This Court has jurisdiction over this motion pursuant to 28 U.S.C. §§
1334(a) and 157(a), 11 U.S.C. § 1325 and applicable rules. This matter is a core proceeding.

4. Hearing on Confirmation of the Plan is scheduled for August 19, 2004, at 10:30
a.m., before the Honorable Robert J. Kressel in Courtroom No. 8 West at United States
Courthouse, 300 South Fourth Street, Minneapolis, Minnesota, or as soon thereafter as counsel
may be heard.

5. Any objection to the relief requested herein must be served and filed not later than
10:30 o'clock a.m., on August 18, 2004 (excluding Saturdays, Sundays and holidays), which is

24 hours before the time set for the hearing. UNLESS A RESPONSE OPPOSING THE
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MOTION IS TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A
HEARING.

6. Creditor is a secured creditor of the Debtors herein. Pursuant to a Note and
Security Agreement, the Debtor is indebted to Creditor in the amount of $14,219.80. The Note
and Security Agreement is secured by (the “Equipment”):

1 Melroe Bobcat Model 763 S/N 512238708, 1 Melroe Auger Model 15 S/N

Rubb’er Tracks, Extension and Bits
A copy of the Note and Security Agreement is attached hereto as Exhibit A.

7. At the time the Petition was filed, Debtors were delinquent under the terms of the
note. The Equipment is depreciating in value.

8. The Debtors’ Plan makes no provision for Creditor. Creditor is not scheduled in
the bankruptcy.

0. The value of the Equipment is $13,330 as per the attached Exhibit B.

10.  If testimony is necessary as to any facts relevant to this motion, Jonya Chism,
CitiCapital Commercial, 250 E. John Carpenter Freeway, 4 Decker, Irving, TX 75062, will
testify behalf of Creditor.

WHEREFORE, Creditor respectfully requests this Court to enter an order denying
confirmation of the Debtors’ proposed plan and such other further relief as is just and equitable.
Date: August 17, 2004. FOLEY & MANSFIELD, P.L.L.P.

By /s/ Ruth E. Honkanen
Thomas J. Lallier (#163041)
Ruth E. Honkanen (#175924)
Attorneys for Creditor
250 Marquette Avenue, Suite 1200

Minneapolis, MN 55401
(612) 338-8788




UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In re: Chapter 13
Case No. 04-43221 RJK
Paul Jerome Johnson and
Barbar Sue Johnson,
Debtors.
MEMORANDUM OF LAW

This Memorandum of Law is submitted in support of the Objection to Confirmation filed by
CitiCapital Commercial Corporation ("Creditor").
FACTS
Creditor is a secured creditor of the Debtors herein. Pursuant to a Note and Security
Agreement, the Debtors are indebted to Creditor in the amount of $14,219.80. The Note and
Security Agreement is secured by (the “Equipment”):

1 Melroe Bobcat Model 763 S/N 512238708, 1 Melroe Auger Model 15 S/N ,
Rubber Tracks, Extension and Bits

At the time of the Petition, Debtors were in arrears in the contract payments. The Equipment
is depreciating. The Debtors’ Plan makes no provision for Creditor. Creditor was not scheduled in
Debtors’ bankruptcy schedules. The value of the Equipment is $13,330.00.

DISCUSSION

The Debtors’ Plan does not adequately protect Creditor because the Plan makes no provision

for the debt to Creditor. The correct standard of valuation is “replacement value”which is the cost

of a like asset for the same proposed use. Associates Comm’l. Corp. v. Rash, 520 U.S. 953, 117




S.Ct. 1879,138 L.Ed. 148 (1997). Creditor values the Equipment at $13,330. The retail value reflects
the cost incurred to obtain a like asset for the same proposed use.

WHEREFORE, Creditor respectfully requests this Court to deny confirmation of Debtors’
proposed Chapter 13 Plan.
Date: August 17, 2004. FOLEY & MANSFIELD, P.L.L.P.

By /s/ Ruth E. Honkanen
Thomas J. Lallier (#163041)
Ruth E. Honkanen (#175924)
Attorneys for Creditor
250 Marquette Avenue, Suite 1200
Minneapolis, MN 55401
(612) 338-8788




UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In re: Chapter 13
Case No. 04-43221 RJK
Paul Jerome Johnson and
Barbar Sue Johnson,
Debtors.
VERIFICATION

I, Jonya Chism, of CitiCapital Commercial Corporation, declare, under penalty of perjury,
that the foregoing is true and correct to the best of my knowledge, information and belief.

Executed on: , 2004 Signed:
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- Associases Commereial Corporation
gg: A supsidiary of Associartt Cerperanom of North America

DEALER ACKNOWLEDGMENT OF ELECTRONIC FORMS

FAX TO: Jacqueline Page
REFERENCE CREDIT AFPROVAL NUMBER: 1999052015184701

CUSTOMER: _JOHNSON, PAUL J

Associares decides in its sole discretion 10 buy this cantract feom you prior 1o Associates r:c?ip:
Eﬁ.he nﬁgiwxsully signed doqumems, you agree to remain lisble for the deliv_\:xy of the ongmal
documentation and, if all original decumentaton mequired by Associates is not fecenvgd by
Associates within wen (10) days of vhe dare of such purchase, you 'hﬂcby‘ agree o m_nnedmmly
W&emm&mquMm&mhaupnnpa@bymmm
demant by Associates, Furthermore, you agree to indemnify audbuldAssocmm_shumhssfr?mwd
apainst any and all elaims, damages, cost and expenses arising our of, or relating 1o, the failure 10
deliver such original doctvnentation Associstes. Please acknowledge your agreementto these 1erms
by exzewring where indicated below.

ACKNOWLEDGE AND ARRERRE%S08CAT. (NG,

1800 WEST HWY 13
BUR

(612) 834-0894
w FAK (8)12) 884-6758 /

PLEASE SIGN AND RETURN WITH THE QRIGINAL SIGNED
LOAN DOCUMENTATION!
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MachineryTrader Machines For Sale Results

Machines For Sale

Searched For: Category=MACHINES and
Manufacturer = MELROE, BOBCAT and Model
contains 763 and Year>=1999 and Year<=1999
Number of Matches: 44

This Page: 1 of 2

| lf),“"s' 0

Page 1 of 5

¥ ikt O

Sﬁiﬂd’ e

s R

3% Email This to a Friend

Change Your Search
View High-Low Average
View in_Printable Format

Thumbnail Photos On
Financial Calculator

Say you saw it on MachineryTrader.com!

YEAR MANUFACTURER MODEL PRICE (US $) LOCATION
Description
Contact Phone Fax

1999 BOBCAT 763 $15,000

Photo(s) S/N: 512240960, 1100 hours, 46 hp. KUBOTA DIESEL, 10-16.5 FOAM

Send a Message FILLED TIRES, GP BUCKET

Add To

‘Machines Of Interest’

1999
Send a Message

Add To
‘Machines Of Interest’

1999
Send a Message

Add Ta
'Machings Of Interest’

1999
Send a Message
Add To

‘Machines Of Interest’

1999
Send a Message

Add To
‘Machines Of Interest!

g5v-4  §10/800°d  SAi-L
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9658 BEE 19

Updated: Jul 2 2004 9:57AM

Remeco Equipment Sales Inc. (706)935-2378  (706)965-7055

BOBCAT 763 $13,330 KY
Stk # BT3007, 1082 hours
Updated: Jun 28 2004 7:46AM
[ LV r
BOBCAT 763 $13,000 NY

Stk #; 87588, 1081 hours

Updated: Jul 21 2004 8:17AM
United Rentals Genesee Region

(585)621-7318

BOBCAT 763 $12,400 VA
S/N: 512242644, 1363 hours, # 80963099 , SKIDSTEER LOADER-1351-1600
LB

Updated: Aug 15 2004 5:28PM

Rental Service Corporation (480)368-2997

(800)222-7777
x#3

BOBCAT . 763 $12,200 Wi
S/N: 512242951, 1158 hours, # 80966909 , SKIDSTEER LOADER-1351-1600
L8

Updated: Aug 15 2004 5:28PM

Rental Service Corporation (480)368-3997

(800)222.7777
x#3
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Unsworn Affidavit of Service

STATE OF MINNESOTA )
) ss.

COUNTY OF HENNEPIN )

I, Jacquelyn J. LaVaque, declare under penalty of perjury that on August 17,2004 , I mailed
copies of the attached Objection of Confirmation to Chapter 13 Plan by facsimile and/or first
class mail, postage prepaid, to each entity named below at the address stated below for each entity:

Via Facsimile & U.S. Mail: Via U.S. Mail:

Wayne G. Nelson, Esq. Jasmine Z. Keller

5500 Wayzata Blvd., Suite 1025 Chapter 13 Trustee

Golden Valley, MN 55416 12 South Sixth St. #310
Minneapolis, MN 55402

Via U.S. Mail: Via U.S. Mail:

U.S. Trustee Paul J. Johnson

1015 United States Courthouse Barbara S. Johnson

300 South Fourth Street 2864 County Road 92 N.

Minneapolis, MN 55415 Independence, MN 55359

Executed on: August 17, 2004 Signed: LM Wﬂ/{ﬂ
V

J quelyr{ J. a\cfue
ley & Man ield, P.L.L.P.
50 Marquette Avenue
Suite 1200
Minneapolis, MN 55401




UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In re: Chapter 13
Case No. 04-43221 RJK
Paul Jerome Johnson and
Barbar Sue Johnson,
Debtors.
ORDER

This matter came before this Court for confirmation of the Debtors’ Chapter 13 Plan of
Reorganization. Appearances were noted in the record. Based upon all the files and records, the
Court makes this Order pursuant to the Federal Rules of Bankruptcy Procedure.

IT IS HEREBY ORDERED, That confirmation of the Debtors’ Chapter 13 Plan is denied.

Dated:

Robert J. Kressel
United States Bankruptcy Judge
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