UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Case No. 04-42047 NCD
Chapter 13 Case
InRe

Brian T. Peterson and
Gindle M. Peterson,

Debtors.

OBJECTION BY PROVIDENT BANK TO
CONFIRMATION OF CHAPTER 13 PLAN

1 Provident Bank/PCFS Mortgage Resources (* Respondent”) isthe holder of a
clam in the above-captioned case, and, by and through its undersigned attorney, hereby
objects to confirmation of the proposed Modified Chapter 13 Plan.

2. The petition commencing this Chapter 13 case was filed on April 13, 2004. At
that time, Debtors filed a Chapter 13 Plan. On or about June 7, 2004, Debtors filed a
Modified Chapter 13 Plan (“Plan”) and a notice indicating that the Plan is scheduled for
confirmation hearing on July 8, 2004.

3. This objection arises under 11 U.S.C. Sec. 1324 and Bankruptcy Rule 3020, and
isfiled under Bankruptcy rule 9014 and gpplicable loca rules. Respondent objectsto
confirmation of the proposed Plan and requests an Order denying confirmetion of the
proposed Plan.

4, Respondent is a creditor of Debtors, and isa party in interest. Respondent has
filed aproof of clam dleging a secured clam in Debtors red property by virtue of a
mortgage singed by Debtors and assigned to Respondent. See Exhibit A to Affidavit of

William G. Sdman |I1.



5. The baance outstanding on the debt owed to Respondent by Debtorsis
$252,160.52. There are pre-petition arrearages on the debt of $26,630.31.

6. Debtors have scheduled Respondent’s claim as a genera unsecured claim
describing Respondent’ s claim as an “ unperfected red edtate loan.”

7. The Plan proposes to treat Respondent’ s claim as a genera unsecured claim.
The Plan is objected to on the following grounds:

a That the Plan provides for improper trestment of Respondent’ s secured
claim. 11 U.S.C. Sec. 1322(a)(3).

b. That the Plan improperly modifies the rights of a secured claim on redl
property of the Debtors' principa residence. 11 U.S.C. Sec. 1322(b)(2).

WHEREFORE, Provident Bank/PCFS Mortgage Resources requests that the
Court deny confirmation of Debtors proposed Modified Chapter 13 Plan, and requests

such other and further relief as the Court deems just and equitable.

Dated: June 30, 2004 /el William G. Sdman 111

William G. Seman 111 (#195716)
301 Fourth Ave. S., Suite 377
Minneapolis, MN 55415
Telephone: (612) 333-6000
Attorney for Provident Bank

DUNKLEY AND BENNETT, PA.

Dated: June 30, 2004 /el T. Chris Stewart

T. Chris Stewart (#152316)
701 Fourth Ave. S., Suite 700
Minnegpolis, MN 55415

Telephone: (612) 339-1290



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Case No. 04-42047 NCD

Chapter 13 Case
InRe:
Brian T. Peterson and AFFIDAVIT OF
Gindle M. Peterson, WILLIAM G. SELMAN I11

Debtors.

STATE OF MINNESOTA )
COUNTY OF HENNEPIN )) >

William G. Sdman I11 (“Affiant”), being first duly sworn upon oeth, Sates and
dlegesasfollows
1. | am the attorney of record for Provident Bank/PCFS Mortgage Resources
(“Respondent™) in the above-captioned matter, and | submit this Affidavit in conjunction
with the Objection of Provident Bank to Confirmation of Chapter 13 Plan served and
filed concurrently herewith.
2. On May 24, 2004 Respondent filed a secured claim in the amount of $252,160.52
by virtue of a mortgage on the homestead of the Debtors. A true and correct of the proof
of clam form is attached hereto as Exhibit A.
3. At the June 2, 2004 Meeting of Creditors in the above-captioned case, Brian and
Gindle Peterson (“ Debtors’) testified as follows

a Debtors refinanced their home in 2002 through New Century Mortgage
Corporation.



b. Debtors signed a promissory note dated April 24, 2002 whereby they
promised to pay New Century Mortgage $228,000.00 at 8.5% interest.

C. To secure the promissory note, Debtors singed a mortgage dated April 24,
2002 thereby granting a mortgage to New Century Mortgage Corporation.

d. Debtors were aware that the above-referenced note and mortgage were
assigned to Respondent.

e. Following the dosing on the refinance, Debtors made approximately ten
payments.

f. Subsequent thereto, Debtors discontinued al payments on the note and
mortgage.

4, Apparently, through inadvertence and error, the mortgage of New Century
Mortgage Corporation dated April 24, 2002 was not filed of record.

5. In February 2004, Respondent commenced a foreclosure by action in Sherburne
County District Court whereby Respondent sought a court order directing the Sherburne
County Recorder to accept a copy of the mortgage for recording and granting a decree of
foreclosure of the mortgage.

6. Respondent filed a Notice of Lis Pendens with the Sherburne County Recorder
thereby providing congtructive notice of the pending Sherburne County Digtrict Court
action. A true and correct copy of the Notice of Lis Pendensis attached hereto Exhibit B.
FURTHER YOUR AFFIANT SAYETH NOT.

Dated:; June 30, 2004 /el William G. Sdman 111

William G. Sdman [l (#195716)

Subscribed and sworn to before me
this 30" day of June, 2004

/el Lizzette Cordero
Notary Public




EXHIBIT A



B10 (Official Form 10)

(Rev. 7.75)

FORM 10. PROOF OF CLAIM

United States Bankruptcy Court

District of Minnesota, Minneapolis Division

PROOF OF CLAI

in re (Name of Debtor)
BRIAN T. PETERSON -- SS No. XXX-XX-1340

GINELLE M PETERSON -- SS No. XXX-XX-7196

Case Number

04-£2047

NOTE: This form should be used to make a claim for an administrative expense arising
A "request" of payment of an administrative expense may be filed pursuant to 11 U.s.C.

§503

after the commencemert of the case.

N

Name of Creditor
(The person or entity to whom the debtor owes money or property)

PCFS Mortgage Resources

Name and Address Where Notices Should Be Sent

PCFS Mortgage Resources Attn: Sheila Hall
309 Vine Street MS 175D
Cincinnati, OH 45202-

Telephone No. (513)639-5806

[ Check box if you are aware that
anyone else has filed a proof of
claim relating to your claim. Attach
copy of statement giving particulars.

Check box if you have never
received any notices from the
bankruptcy court in this case.

Check box if the address differs
from the address on the envelope
sent to you by the court.

THIS SPACE IS FOR
COURT USE ONLY

ACCOUNT OR OTHER NUMBER BY WHICH CREDITOR IDENTIFIES DEBTOR:

0000610229

Check here if this zlaim

replaces
L rep a previously filed claim, dated:

O amends
1. BASIS FOR CLAIM
[J Goods sold O Retiree benefits as defined in 11 U.S.C. §1114 (a)
[0 Services performed [0 Wages, salaries, and compensation (Fill out below)
Money loaned Your social security number
O Personal injury/wrongful death Unpaid compensation for services performed
[0 Taxes from to
[0 Other (Describe briefly) (date) (date)
2. DATE DEBT WAS INCURRED 3. IF COURT JUDGMENT, DATE OBTAINED:
04/24/2002
4. CLASSIFICATION OF CLAIM.  Under the Bankruptcy Code all claims are classified as one or more of the following: (1) Unsecured nonpriority,
(2) Unsecured Priority, (3) Secured. Itis possible for part of a claim to be in one category and part in another.
CHECK THE APPROPRIATE BOX OR BOXES that best describe your claim and STATE THE AMOUNT OF THE CLAIM AT TIME CASE FILED.
SECURED CLAIM § 252,160.52 [0 Wages, salaries, or commissions (up to $4000)* earned not more than 90
Attach evidence of perfection of security interest days before filling of the bankruptcy petition or cessation of the debtor's
Brief Description of Collateral business, wnichever is earlier - 11 U.S.C. § 507 (@) 3)
¥ Real Estate [0 Motor Vehicle  [J Other (Describe briefly) [J Contributions to an employee benefit plan - 11 US.C. § 507 (a) (4)
Amount of arrearage and other charges at time case filed included in 0 ue tioc$1 '2) (:u of dsplo?lts .tlowsrrigrm:if:’uf:si’ 10[;(;”(?' ogp;%%t?:)y(é))r
secured claim above, if any $ 26,630.31 services for personal, family, e ) Rt
[ UNSECURED NONPRIORITY CLAIM § [0 Alimony, rgaintenance, or support owed to a spouse, former spouse, or child -
. S 4 - ’ 11 U.S.C3 507(a)(7)
A claim is unsecured if there is no collateral or lien on property of the
debtor securing the claim or to the extent that the value of such prop- [0 Taxes or penaities of governmental units - 11 U.S.C. § 507(a)(@8)
erty is less than the amount of the claim.
[ Other - Specify applicable paragraph of 11 U.S.C. § 507(a)
O UNSECURED PRIORITY CLAIM $ *Amounts are subject to adjustment on 4/11/98 and every 3 years thereafter
Specify the priority of the ciaim. with respect to cases commenced on or after the date of adjustment.
5. TOTAL AMOUNT OF
CLAIM AT THE TIME  $ 0 $ 252,160.52 ] 0 $ 252,160.52
CASE FILED: (Unsecured) (Secured) (Priority) (Total)

Check this box if claim includes charges in addition to the principal amount of the claim. Attach itemized statement of all additional charges.

6. CREDITS AND SETOFFS:

owes to debtor.

The amount of all payments on this claim has been credited and deducted for
the purpose of making this proof of claim. In filing this claim, claimant has deducted all amcunts that claimant

SUPPORTING DOCUMENTS: Attach copies of supporting documents, such as promissory notes,

self-addressed envelope and copy of this proof of claim.

purchase orders, invoices, itemized statements of running accounts, contracts, court judgments, or evidence
of security interests. If the documents are not available, explain. If the documents are voluminous, attach a
summary.

TIME-STAMPED COPY: To receive an acknowledgement of the filing of your claim, enclose a stamped,

THIS SPACE IS FOR
COURT USE ONLY

Date

aut

05/20/2004 -

Sign and print the name and title, if any, of the creditor or other person
rized to file this claim (attach copy of power of attorney, if any)

S

heila Hall, Bankruptcy Specialist

Penalty for presenting fraudulent claim: Fine up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C.

(c) DRI Management Systems, inc. (4/97)

§8 152 and 3571.




Exhibit A’

Case No.: 04-42047

Debtors: BRIAN T. PETERSON -- SS No. XXX-XX-1340
GINELLE M PETERSON -- SS No. XXX-XX-7196

Address: 14654 120TH STREET
BECKER, MN 55308

Loan No.: 0000610229

On filing petition 04/13/04 debtor(s) owed claimant $252,160.52 plus interest at 8.5000%
per annum from 05/01/03.

ARREARAGES owed as of 04/13/04, the date of filing of the petition.

From To Type of Charge # lJnit Charge  Total
06/01/2003 04/01/2004 Payment 11 175313 19,284.43
Advances - - 847.00
Accrued Late Charge - - 1,477.88
Insurance - - 4,986.00
NSF Charges - - 35.00
Subtotal:  26,630.31

TOTAL: 26,630.31

The above figures represent the delinquency at the time of filing and do not reflect payments received after
the date of the filing of the bankruptcy.

Late charges accrue to the account when payments are received 15 days past the payment due date.



Exhibit ‘'A-1"

Case No.:04-42047
Date: 05/20/2004

Debtors: BRIAN T. PETERSON -- SS No. XXX-XX-1340
GINELLE M PETERSON -- SS No. XXX-XX-7196

Address: 14654 120TH STREET
BECKER, MN 55308

Loan No.: 0000610229

On filing petition 04/13/04 debtor(s) owed claimant $226,226.37 plus interest at 8.5000% per annum from
05/01/03.

The Total Debt owed at petition:

Principal Balance 226,226.37
Interest 18,588.27
Advances 847.00
Accrued Late Charge 1,477.88
Insurance 4,986.00
NSF Charges 35.00
Total Debt: 252,160.52

The above figures represent the amount owed at the time of filing and do not reflect payments received after
the date of the filing of the Bankruptcy.
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MORTGAGE

Rewum To,
NEW CENTURY MORTGAGE CORPORATION

10400 VOM KARNAN, SUIYE 1000
IRVIME, CA B2812

DEFINITIONS

v

b S e .

Wards used in multiple gactisns df this document are defined Below and oflicr words are defisiod in Sectons
3. 11,13, 18, 2) and 21. Cenalnrsules regarding the nsage of words used in this docsment are wso providen
in Section 16. ' - o

(A) "Security Tnstrument” mesms mis document, whigh is datsd Apr11 24, 2002
logether with all Riders 10 this dotwment,

nnogEtoz2e
MINNBOOTA-Single Family-Fannlw MewFraddis Mac UNIFORM INSTRUMENT Form 3024 1/01

‘*N) {0008),0+
Page 1ol 13 mmml'_%%_ 6}7 ’ ‘
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Bamrower s ths unlior this Security Inssrument.
{C) "Lander™ ia NEY CENYURY NORTSARE CONPORATION

Lander s a CORPORATION; .

arganiaed and oxisting under e lows of CALIFBANIA

Lender's address s 18400 VON RANMAN, JUITE 1000

TRVINE, OA 92812

Lander is tha mortgagee under this Security Insrument.

(D) “Nots® means the promiiiory note signed by Borrower and dusd Aprit 4, 2082

The Notc ttaits that Bovower owes Lender  Two Rundeed Twarty-Elght Thoussad and
T, T L Y m—— ebem - -— — = Tollars
(US.3 228,000.00 * ) phus Imerest. Borrower hag promired o pay thiz debl in regular Periodic
Puymenis and 1o pay the dedthy Ayl not laep than Muy 1, 2082

(i) “Property” means the property that is descritded balow undar the heaging “Frenafer of Rigme in' the

() "Loan" means the debe dividenced by the Note, plus interwst, any prepaytricnl charges ahd Lawe charges
due zmder the Note, and 1if stiies dun under this Sacarity Ingtrument, plus intersel,

(M "Riders” means all Rift 10 this Sccrrity Insoument that s cxecuiad by Borower. “The following
Ridars are to be cxecuted by Bevrower [cheek box &2 spplicabls):

Adjusble Rae Rider £ Condominium Ridse Secon Homa Rider
Balloon Nider Planned Unit Dovalopman Ridee -4 Faonily Ridst
.. Othee(s) {zpecify!

VA Rider Biesaily Paymant Rider

(¥) “Apphcable Law” mimm all conwolling appiicsbls fedeml, sute an¢ ineal mstuids, regulstions.
ordinances ind adminisrarivi foles and orders (that have the effeet oF low) & well as al} applizable final,

umu’ judicial opinidts. -

" unily Associatioh Bows, Mers, and Aweswrmencs® means all dues, feos, gusessments and oiher
charges tiat ars imposed O Bortower or Lhe Propenty by = condominlurn assaciation, homepwness
aamcistion or similar organiaiion, }

(J) “Electronic Funds Traviler" maans any Tansfer of fomds, oter than 3 transaction origifaled by check.
dralft. or simifar papor instroment, whish Iy injtisted troupk an decronic ohning, elephenic instument,
computer. or magnetic tape sh w to order, instruet, or xutharize a fnancial tnitmtan 1 deplt o credit an
soownl. Such term includal;, but (s nou limhed ©, poinvof-mie tansfers, sutomatsd tetier machine
wRctons, tangfess initiated by tolophone, wire trenfars, and suemmaied clearliphouss tamaters.

() “Bacrow Trems™ mans Mo items that are dasoribed b Secaion 3.

e
Inmm-ﬁll esacys anss

Q‘“m tnees;.0! ) aprur Form 302¢ vi0y
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(L) *Miscellaneous Proceeds” means any compensetion, sedement. award of dxnages, o procesds paid by
any third party (other than insurence proceeds paid under the coverages descrited in Section’3) for: (i)
damage (0, or destruction of, the Propenty: (ii) conderination or other taking of all ar any part of the Property:
(i) conveyance in licu of condemnation; or (iv) mistepresentations of. or amissons as 10, the value and/or
conditivn of the Property. .
(M) "Mortgage Insurance” mekns insurance protecting Lender agoing the nonpayment of. or Ycfault o,
the Loan.
(N) "Periodic Payment" means'the regularly scheduted amount due for (i) principal and interest under the
Note, ptus (1) any amounis underSection 3 of (his Secority Inscument
- {O) "RESPA" means the Real Bwae Senlement Procedures Act (12 U.S.C Setlon 2601 ct 58.) und it
) implementing reguladon, Regulaion X (24 C.ER. Pant 3500), as they might be amended from e 15 ume,
or gny adddrional or successor legitation or regulation that governs the same subject maner. As used in this
Security Instument, “RESPA" véfers m all requirzments and restricrions tha ate impased in segard to a
*federaliv reluied mongage loan® even if the Loan docs not qualify os u “federufly relaind morggage loan”
undar RESPA.
{P) "Successor in Inferent of Barrower” means any party that has taken tite (o the Propeny, whéther or nex
that proty has assumed Bomrower”s obligations under the Note and/or this Socurity [nsoument

TRANSFER OF RIGHTS IN TRE FROPERTY

This Security Instrument secures'ts Lander: (i) the repayment of the Losn, and sl renewals, extensjons und
modifications of the Note: and {ii} the performancs of Borrower's cdvenanls snd agreements undor this
Security Ingirument and the Note. For this purposc, Borrower does herchy morigage, ‘grant nnd
convey ) Lender and Lender's seccessors and assigns, with power of sqic, the following describéd property
located in the COUNTY I Type of Recording'Iurisdiction)
of “!Ill)ll! , [Name of Recording Turiadiction]:

SEE LEGAL DESCRIPTION 'ATTACHEQ HEREYD AND WADE A PART HEREOF.

<
.
5
b
s

& Parce) ID Number: 051322499 which currently has the sdiress of
3 14084 120TH STREET ISteaeal
SROKEN {Cityl, Minncsota 55908 ! {Zip Coilel
; ("Property Address”): '

PRt

@/)f" sroDe10228

Intat Cah__
Q-I(IN) 18008).01 Paga 3ot 18 Formanz4 1.0%



“ona e

R

RO AR o

ot e A g [T

oLl llltl‘,. A w

TOOETHER WITH all the'improvements now or hereafler crocted on the propery, and nllzca‘u-.m:nu,
spputtonances, and fixtures now or hereafier 8 part of the property. All replacements and addidons shall also
e covered By Dhis Security Jnstument. All of the forcgaing {5 raferred 10 In this Serurity Instrument as the

BORROWER COVENANYS that Borrowee is lawfully seised of the esture heveby conveyed und Nas
the right i moaguge. grant and convey tho Property and that the Propety is umncumbered, exeopl for
encumbrances of record. Busrower warvanty and will defend generally the: Gile w the Property agiinst wl
clalms and demands, subject o afy encumnbrances of record,

THIS SECURITY INSTRUMENT combines wniform covenants for national uic and non-uniform
covenants 'ith Umited variations by jurisdiction 1o constitwe @ unifarm security ihstrament covering real

UNIFORM COVENANTS, Borrawer and Lender covensnt and agres iis followes: .

1. Payment of Principst: Interest, Fscrow ltems, Prepayment Charges, snd Late Charges.
Borower shal) pay when cue dhe printipal of, and inicrest on, the debl cvidenced by the Note und any
prepayment charges and larc chafges duc under the Note, Barrower shall ulso pay funds for Exrow {iems
pursugt (o Section 3. Payments due under the Now and this Secunty Instrument shall be made in U.S.
currency. However, if any chock“or other insrument received by Lenger as payment under the Now or this
Security Ingrument is reiurncd o Leader unpaid, Lender may require thal any or Wl subsequen) paymenti
dve under the Nowe und this Sccndty Instument be made in one or more of the following foems, as selecied
by Lender: (2) cash; (b) mancy érder; (¢) conified check, bank check, weasurer's check or cashier's check,
provided any such check s drEwn upon an instiwtion whose deposits wre insured by a fedefal agency,
instramentlity, or entity; or (d) Blecwronic Funds Teansfer. )

Payments are deemed recetved by Lender when reccived at the location desipnaled in the Note or at
suzh aiher Incation as may be designated by Lender in accordance with the wotics provisiens in Seadon 13,
Lender may return any payrment or partial payment if the payment or pantial paymentt arc insuf{icicnt to brini;
the Loan cument. Lender may acoept any payment or partial payment insulficient to bring the Lotn current,
without waiver of any rights herender or prejudice 1o its rights to refuse such paymant or parta) paymenls in
the fumare, dut Lender ix nosi obligiied to spply such payments at the time such paymonts are nceepted. I each
Perlodic Payment is applied as of its scheduled due date. then Lender poed not pay interest on unapplies]
funds. Lender may hold such onwpplied funds until Borrower makes gayrocnt W biing the L.om;:urnmt If
Buormewer does not do so within i reasonable period of time, Lender shall cither piply such fundg or ratarn
theri 0 BHGWer. If niew appled darlicr, such funds will be applied to the cutsianding principa) balanze unde:
the Notz immediatcly prioc to fieclosure. No offset or claim which Borrower might have now or in the
futre againyl Lender shall rolieve Boreower from making paymenis due under the Note and the Scvunty
Instrument ar peeforming B coVSERAE and sgresmiits ixcwed by thild B8sus ity Inskument :

2. Application of Paymantder Proceeds. Except as otherwise dascrited in this Suction 2, ali paymeats
sccepted and applied by Lender $hall be applied in the following order of priority; (a) interest dug under the
Nots! (b) prineipal due unger the Not; (c) amounts duc under Section 3. Such paymenty shull be applicd u
each Petiodic Payment in te order in which it became due. Any romalning ambunts shll be applied finst w
Wie charges, sasond ta any other sinounts due under this Security Instrument, wrd then L reduce the principa)
balance of the Note. :

I Londer reccives a paymént from Borrower for a delinquent Pesiodic Payment which nclides 1
suffickent amount to pay uny laie ¢hargoe duc, the payment may be applied 1o the delinguent payment and the
1ate charge. If more thun onc Periodic Payment is outstanding, Londcr may upply any payment recoived from
Borrower to the repuyment of the"Periodic Payments if, and to the extent that, cach payment can b2 paid in
full. To the exient that any ¢xcoss cxists after the payment is applied to the tull payment of ond Of mars
Weriodie Poymenis, such oxcess sy bo applicd to any late charges due. Vulunwry prepayments shall b
applisd first to any prepayment chirgos and then as described in the Note. -

3000810229

Form 3024 1/0%
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Any application of paymends, insurance procesds. of Miscellaneous Pmtu:d!.to principsl die under the
Note shal? not exicnd or postponé the due datz, or changs the amount, of the Serindic Payments.

- 4. Punds for Eacrow Item. Borrower shall pay to Leador on the day Perindic Fayments are duc undes
the Note, uniit the Nowe Is paid b full, a sum (the "Funds™) to pravide for payment of amoums due r(_;r: {a)
" uxes and asscssments and otmA? fiems which can attain priofity aver this Security !nstryment as o lien or

cncumbgance on tho Property: () Jeaschold payments o ground sents on (ke Property, if any; (2) prcr‘niums
: for anty and all inyurance required by Lender under Section §; and (d) Mongege Insuranne premitms, if any.
' ar afy sums payable by Barrovwer 1o Lender in lieu of te payment of Morigage Tnsyrance premiums in
pecordance with the provisions of Section 10. These isms ar called "Bscrow liems.” At originatidn or at any
time during the wm of tac Loan, Lender may require thm Community Association Ducs, Fees. and
Assesgments, if any. be cscrowed by Borrower. and such duey, fees artd RiscRSMEND: #hatl ne an Fscrow ftem
Bomower shall promptly famish to Lender all notces of amounts o be paid under this Sectiod. Borrower
shall pay Lender the Funds for Eeerow lems uniess Lander waives Bomower's obligation w0 pay the Funds
for any or il Bscrow Hems, Lender may waive Bortower's obligation  puy 10 Len‘ler Ponds for any o an
Escrow Ticms at any lime. Any #och wiiver may only be in writng. In the evenr of sush waivet, Borower
shall pay directly, when and whiere payshlc, the amounis due for any Escrow Nems for which payment ot
Funds has been waived by Lender and, if Lender requires, shall furmish w Lender receipts evidencing such
poyment within such ume period as Lender may roquite. Borrower's oblipaion w makz such paymenis and
to provide receipts shall for all pliipases be desmed to he a covenant and agrecment ¢ omained in this Sesurity
Instrument, gs the phrasc “coveiisnl snd ngreement” is used in Secdon ¢ If Borrowdy is oblighied to pay
I Escrow lems directly, pursaant fo s waiver, and Borrower fails 1o pay the amount Juc for an Edcraw Item,
i Lender mey cxercisc its rights dhder Section 9 and pay such amount and Borrowe: shall then He ohligated
¢ onder Section 9 1o repay 10 Londer any such amount. Lendor may revoke the waiver' as (o any of all Escrow
tems 81 any time by 8 notics givenin sccordance with Section 15 and, upen such revncation, Bomrower shail
poy to Lender all Funds, and in séch amounts, that are then rerjuired under this Section 3.
£ Lender may. ot any lime, cotlect and hold Punds in an amount () suMicient w1 permit Lender o spply
the Funds st the time specified ‘under RESPA, and (b) not 0 exesed the maximim amount 2 leader can
require under RESPA, Lander Shall estimaic the amount of Funds fne on the basis of cunent daia and
- reatnnable catimates of expenditdies of future Escrow liems or otherwise in accordae e with Applicable Law.
oo The Punds shell be held in am bvstitution whose deposits are inyured by a federa! agency, insnlumentatity,
e : o ettty (ehading Lender, if {ander it an instirution whose deposits ars ¢3 insured or in any Félleral Fome
T.oar"HRA% "enitar shall spply e Punds lo pay the Escrow llems ng later than the time specificd undey " )
RESPA. Lander shall not charpie Borrower for holding. =nd epplying the Funds., annuaily anplyzing ihe e T S
eserow sccoumi, ur verfying the Esceow: liems, unless Lendes pays Borrower increst on the Funds and o ' ‘ <
Applicablc Iaw permits Load ¥ibie aueh-a chargs, il Wi agreiinent is nade: in writtag or Anuiicabic ‘
1.aw requices interest 10 be paid’En the Funds, Lendes shall not be raquined w pay Bomower any interest or N '
camings on the Fondy, Barowe? gnd Londer can agret in writing, however, that inierest shall be paid on e o
’ :u;sd; Lender shall give to Bottower, without charge, an wnnual sccounting of tihe Furds as toquirad by
s A, . .
i Tf there I o surplus of Fonds hold in cscrow, as defined under RTSPA, Lender shall ‘acneual 10
Borrower for the excess funde in‘secordance with RESPA. If thére is a shortage of Funds held o' escrow, ay
gefined uader RESPA, Laonder ghall notify Borrower as requited by RESPA, and Bomywer shall pay w
Lander tha amount neccssary w ‘make up ic shortage in accordance with RESPA, dut in no morz than 12
monthly psyments. If there is a deficiency of Funds beld in escrow, as gafined unler RESPA, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amonunt nccessary o make up
the defictency in accondance withRESPA. hut in no more than 12 monthly paymont:,

o e B e e oa
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Upon payment in foll of al sums sccured by this Security Instument. Londer shall promprly refund o
Bomowes any Funds held by Lenger. )

4, Charges; Liens. Bormower shall pay all 1axcs, asscsuments, charges, fings. and Impositions
atiributablc 10 the Property whiéh can stmin priority over this Security Insirument, lesachold paymenis or
ground rems on the Propery. if sy, and Community Association Dues, Peet, ang Assessmonty, {any. Ta the
cx18n8 that these items are Escrow Ttems, Borrower shal) pay them in the manncr provided in Seclion 3,

Borrower shall prompty digcharge any tien which has pricrity over this Security Tnstrument. unless
Bormwer: (3) agrees in writing ®'ie payment of the obligation secured by the lien to 3 manner accepiable Lo
Lenger, but only so long a3 Bordwer is pestarming such agréamenc (W) conests the lier. in good faith by, or

defends against enforcoment of the lien in, fegal procesdings which in Lender's opinion cpttate to'prevent the
enforcereient of the licn while thgge praceedings are pending, but only unti} such procoedings are'concluded;
or (c) stcures from the holder o the lien an agreernent satisfaciory 1 Lender subcrdirating te'lien w this
Security Insrument, If Londer dirermines that any pare of the Property is yuhject ta n liont which cun utuiv
priority over thls Securlty Instrément, Lender may give Borrower a notice idenBEying the Yien, Within 10
days of the aaie on which thet ‘hotieo iy given, Borrcwer gha)l sutisfy the lien or take one or more of the
sctions szt forth above in this Sesslon 4.

Lender may roquire Borrowér fo pay & one-time charge fof a real extae lay verification and/or reponting
service useg by Lender in connection with thig Loan.

§. Property Insurance. Borrower shall keep the improvements now exisuing e herenfter ereciw oa thi
Property Insurcd against logs by fire, kazards included within the term "cxtonded coverage,” and any othor
hazsrds inchuding, but not limifed to, earthquakes and floods, for which Londer requires insdrance. This
insurance shall be malniained iff the amounss (including deductitle levels) and for the periods thel Lender
requires, What Lender requires fiwsnant 10 the preceding semences can change duving the torm of the Loan.
The insurance carrier providing the inyurance shall be chosen by Bormower subject to Lender's right 1o
disapprove Bormwer's choics, ‘which right shall riot be cxercised unrcasonably. Lendor tnay tequire
Boreowes 10 pay, it connection with this Loan, cither: (a) a one-time charge for flood 20ome determinating,
certification and tracking servicks: or (b) @ one-lime charge for fiood zonc detennination and certificotion
strvicss 'and subsequent chargeg ach dme remapptngs o simtiar chmges occur which reasonably might
affoct such delermination or cerdfication. Borrowet shall also be responsihle for the payment bf any fens
Imposed by the Foderal Emergency Managoment Agency in connection with the 1oview of any: fleo® onc

. Wlu‘ma from anébiction by Borrower, - :
' o ‘fille 1o mamhlin any of dre coverages desmibed abave, Lender may obmir insurance

coverage. 3l londer’s option #id Borower's expense. Lender is undcr no ohligsion to purchuse any
purticutar type or amount of coverage. Therelore, such coverage shall cover Londer, bul might or mizzht not
presiect Borrower, Botrower's IgERY tie Property “tr' e chtieit GB¥hs Propefty, against any risk, hazard
ar linbility snd might j@OViME' raer or lesser coverage than wai previnusly in effect Bomewnr
acknowledges that the 2ot of ‘he Insurance coverage o obained might signifizantly =xceed the s of
insurancs that Borrower tould Mave obtaincd. Any smounts disbursed bv Lerder mder this Seadon 5 shail
become cdditiona debt of Borrowier secured by this Security Instrument. These amouries shall bear inferest ol
the Nz otz from she date of dighurssment and shall e payable, with such interest, upon notice from Lender
1o Borrower requesting paymcear .

Al inqurance policics reqeired by Londer and renewals of such policics shatl be subjoct to Lender’s
right o disspprove such policies, shall include 8 swndard mortgage clause, and shafl nama L.ender as
mortgagee avd/or as an sdditiisat loss payce. Lender shall have the righi to hold the palcies and renewal
certficaes. If Lender reguires, Bovrower shall promptly give © Lender all receipts of pald premiums and
renewnl! noticos. If Borrower obtaine any form of Innuance coverage, nol otherwise toquired by'Lender, for
damage o, or desgruction of, i Propenty, such pobicy shalt includs & sundard morgsge claube and shall
name Lender as mongages and/or as an additional foss payee.
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In the cvent of nss, Bosrower shal) give prompt notice 10 the insurance camier and Lender. Lender may
moke prool of loss il not made promplly by Romower. Unless Lender and Borrower otherwlse agree in
writing, any inkurance proceeds, whether or not the underlying insurance was required by Lender, shalf e
applied w0 reswration or repuir of the Property. if the restorntion or ropsir is ceonpmically fessible any
Lender's security is not lessened. During such repair and resmration period, Lender shall have the tight o
hold sueh insarance procecds untll Lender has had an opportunity o inspect such Property to ensure the work
has been compleied 10 Lender's sudsfaction, provided that such inspecuon shall bo undertaken prompuy.
Lendsr may dishurse proceeds far the repairs and resioradon In a single payment ur in a serics of progress
payments as the work is complered. Unlese an greement is made In writing or Applicable Low requirns
imcrest 10 be paid on such insurance proceads. Lender shall not be raguirzd 1o pay Borrower any inwerest or
eamingy on such proceeds. Fees for public adjusters, or other third parties. rewined by Borrower yhall not he
paid out of the insurence proceads and shall be the sole obligation of Borrower. If the restaration or repait is
aot economically feasible or Lender's sccurity would be lessencd, the insurance priceeds shad! be applied
the sums socured by this Sccunty Instruracnl, whether or ant then duc, with the excess, if any, paid o
Borrower. Such insurance proceeds shall be applied in the order provided for in Seclion 2.

If Borrower abandons the Property, [.ender may file, negotare and scttle dny avellable insurance ¢laim
and relaiod rattors. JF Borrawer 600s not respond within 30 days to a notice from Lerider thal the Insuennce
camier has offercd o seule a claim, then f.ender may negotisie and serde the claim. The 10-day period will
begin when the notice is given. In either event, or if Londer acquires the Propeny under Secdon 22 or
otherwiss, Rorrower herehy assigns tn Lender (3) Borrower's rights 1o any incurance proceeds in an amount
noL © exceed the omounts unpaid under the Note or this Security Instrument. and (h) any nther of Barrower's
rights (other than the right to any refund of unearmed premijums paid by Borewsr) under At insurance
policies covering the Property, nsofar as such rights are apnlicable o the: coverage of the Propeny. Lender
may use the insurance proceeds cither o repair or restore the Propetty o to pay amounts unpaid under the
Note or this Security Instrumeat, whether or not then due.

6. Occupancy. Borrower shall occupy, establish, and use the Property as Bormuwet’s principal residence
within 60 days after the execution of this Security Instrument and shall contnue i ocsupy the Property as
Borrowet's principal residenca for at least one year after the daw &f o6ccupancy, unless Lender otherwise
agrees in writing, which consens shall not he unpeasonably wnhhold or unless oxtemating circumstanices
exist which ars beyond Borrowes's conuol,

7. Pyessevation, Mantemnce 4nd Prouctkm of the Property; Inspeetions. Rorrowdr shall not
deswoy, damage ot impaix the Property, allow the Propeny 1o deterlorate or commiit wasic on the Prspaniy,
Whethes or not Boreower is residing tn the Pmpeny, Borrower shall maintain 1he Propeny in order to prevemt
the Property trom dctcnorumg or decreasing in vaiue due (0 jts condition, Ulntuss it 1 Solarmined pursizmi u
Secton 5 tha: repair or restorstii s nbt cconommsﬂy taagibie, Borrowsr shall prom poy repair ihe Propersy il
damaged 1o gvoid funher detdfioration or (damage. ¥ insurance or condcmnation proceeds are paid In
¢onnection with damage to. or the 1aking of, the Property, Bormower shall be ressonsidle for ropniting o>
restoring the Propenly only if Lander hias released proceeds for such purpases. Lendier may dishurse procecsds
for the repeirs and restoralion in a singie payment or in a series of progress payments as the work is
campleted. If the iasurance or condemnation procoeds aro not sufficient o repalr or restore the Property,
Borrower ig not relievey of Bogrower's ohiigation for the completon of sush repair cr reatoration.

Lendor or its agent may make reasonable eatries upon and inspactions o the Property. If {{ Mg
reasonghle cause, Lender may inspect te interior of the improvements on the Pripery. Lender shall give
Borrawer notice at the time of oF prior to such an interior inspection specifying such reasnnable cause.

4. Borrower's Loan Appheation. Borrower shall be in default if, guring the '.0an applicaton process.
Borrower or sny persons or endtes acting at the direction of Bofrower or with Forrower's knowledpe or
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consent gave materially falsc. rmisleading, or inaccurate informauon or saments o Lender (or foiled ©
provide Lender with materinl infoxmiation) in conneetion with the Loan. Muterial represeniations inchsde, but
are not limitad Lo, representations concerning Borrower's occupancy of the Propeny as Borrower's principat
residancs.

3. Protection of Lender's Interest in the Propurty and Rights Under this fecurity Instrument. I¥
(4) Borrower [ails 1o perform {her covenants and agresments contained in this Security Insument, (h) theee i
3 legal proceeding that might significanty affect Lender's interest in the Property andjor cights under Bis
Securiry Instrument (such as a proceeding in bankoupiey. prodate, for condemwadon o forfeiture, for
enforcement of a licn which may amin priority over this Security Insuument or to cnforce luws Or
regulations). or () Borroveer has abandoned the Property, then Leader moy do rad pay for whitgver 13
reasonable or appropriatz to protect tender's interest in the Propenty ond fights under this Securnity
Insgament, including prowcung md/or asscasing \he value of the Proporty, and ascuring and/or repairing
the Property. Lender’s actions cahy includc., but ase ant limited w: (8) paying any sums secured by a lien which
has priority over this Sceurity Instrument (b) appearing in court: and (c) paying rcasonable allomsys’ fees u
protact its interest in the Property and/or rights under this Securiry Instrument, including g soeursd posigon
In a hanknupicy proceeding. Secoring the Property includes, but is not limited to, cniering the Property 10
make tepairs, change locks, replace or hoard up doors and windows, drain wattr oM pipes, climinae
building or ather code violutions or dangerous condigions, and have ulilities wnied on or off. Although
Lender may teke ncliun under s Section 9. Lender docs ol have o 4o 50 and Is not under any duty nw
obligation 10 t6 50. It is agreed that Lender incurs no liability for not xing any or ail acuons authorized
undes this Section 9.

Any amounts dishursed by Lender undor this Section 9 gnall become add:tiona) debt of Borrower
secured by this Security Insuument. These amounts shall bear Interest at the Nue ratc from the date of
dishuraement and shall be paysble. with such interest, upon notice from lender tn Borrowst requésting
paymonl.

If this Sccurity Insument is on & leaschold, Borrowes shall comply with all the provisions of the leos:,
It Borrower acquires fez due w the Propenty. the Ieasehold and the fee tive shall no: merge unless Lender
agtoes to the mesgar in writing. .

10. Mortgage Insursnce, If Lander requirsd Morigage Insurance @s 2 condition of makmg tha Loan,
Rorrowesr shall pay the premiums required 1o maintain the Mongage Insurance in effect, If, for any reason,
the gt Insurance coverage fequired by tonder ceases to be avadlabl: from the mortgage'isurer tiat
previoUMy providen such insurtice and Bomower was required to make scparaiely desigoated payments
{oward the preminma for Mortgage Insurance, Borrower shali pay the premiums pequired in abtain coveraie
substantially cyuivalent o the Mongage Insurance previously m effect, a1 0 ost sulislanbully cquivalentin
the cosl 1o Borrower of the jige Insuraoce previousty in éfeck (rom an sitemsts mongege insuar
soloced by Lender. If subsmntiilly equivalem Mortgage Insurance coverage is not avaitable, Borcawer shali
contisiue © pay 1 Lender the amount of the scparately designated payments st wese: Jue when the insurance
coverage ceased Lo be in effect: Lender will accept, use and retain these paymenti as a non-refindeble hoss
reserve in lleu of Mortgage Insastnce. Such loss reserve shall be non-refundable, notwithsianding e fact that
the Lomn Is ulimately paid in full, and Lender shall not be required © pay Borrower any intsrest or earmings
on such loss rescrve. Lendor can no longer require Yoss reserve payments if Marignge Insurance Soverage {in
the amount and for the period that Lender requires) provided by an insurer sclecied by Lender again hocomes
pvailable, is obtaincd. and Lendee requires separately designated payments wnward tic premivms for Mongnge
Insurance. 1f Lendor roquired Mongage Insurance as a condition of making the Loan and Borrower was
required 1o make separaicly designated payments pward the premiums [or Morlgage Insutonce, Bomower
shall pay the premiums required t maintuin Morigage Insurance in effect. or v provide a non-refondabie Joss
reserve, until Lender's roquircment for Morlgage Lnsurance ends in accordance with any writien agreement
betwesn Bomawer and Leoder providing [lor such termination or ualil terminauion is required by
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iﬁpﬂcﬁbu Law. Nothing in this Scction 10 affeces Borrower's obligation t pay imerest at the paic provided
n ofe.

. Morgage Insursnce reimburses Lender (or any entity that purchasies the Note) foc certain lysses it may
incur if Borrower tlocs not 1epay the Loan as agreed. Borrower ix not aparty to the Mongage Insurance.

Morigage insurers cvaluaw their toml risk on all such insurance in force from time to time, and may
enier Into agreements with other partics that share or modify their risk, or reduce Inssey. These agreements. are
on ierms and conditiony that are sgiisfaciory 1o the morigoge insurer and the alher pany (o parties) 1o these
agreements, Theso ugrecments may require the morigage msuror to make paymen:y osing any souree of funds
that the m)nrxgage insurer may have available (which may include funds obwminet fom Mortgage Insurance
premiums).

As a result of thes: agrcements, Lender, any purchaser of the Noto, another insurtr, any reinsorer, any
other entity, or any affitiaw of any of e foregoing, may reccive {dinsctly or inclireetty) amounts that derive
trom (cr might be charzzierized as) a portion of Borrower's paymonts for Mongage Insurance, in exchunge
for sharing or modifying the mOrtRage insurer's risk, or reducing losses. If sych agreement provides that an
offiliate oP Londer takes a share of the insurer’s rigk in exchange for 3 share ef the premiums paid w the
insurcr, tha agrangement is ofton termed “captive reinsurance.” Further:

{8) Any such agreements will not affect the amounts that Borrower tas agrecd p0 pay for
Mortgage Insurance, or any ather terms of the Loan, Such agreements will not increase the amonsing
Borrower wiil uwe for Murtgage Imsurunce, and they will mut entlle Borrower ty nay refund.

() Any such upgrecments wifl nor sffect the rights Borrower huy - if any - with regpect to the
Mortguge Insurance under the Homeowners Prutection Act of 1998 or any nther Jaw. These riphts may
include the right to receive certaln digclogures, to request and obtain cancelfation of the Mortgage
Insurabce, to have the Mortgage nsurance terminated satomutica®y, and/or 1o recelve a refund of any
Mortgage Insurance premiums that were unearned at lhe time of sach cancellation or termipation,

11. Assignment of MisteBaneous Proceeds; Forleiture. All Miscelloncous Procreds sre herehy
assigned 1o und ahall be paid 1o Lender.

If the Propenty is damaged, such Miscellaneous Proceeds shall be applied o restorztion or tepair of the
Property, if the restoration or repair is ceonomically feasible and Lemder's SOCULty is rot lessened. Duriny
such repair and testoration period, Lender shall have the right 10 hold such Miseellaneous Proceeds until
Tender has had an opportuniry wo Inspect such Progenty to ensure the work hae baen complmed 1 1ender's
satisfctinn, provided thet such inspection shall be undertaken promptly, Lender miay pay for the repairs and
resioration in 2 single dinbursement or in a serics of ProgIoss payments as the wik is completed. Unless an
ogreement is made in writing or Applicable Law requires interes: 1o e paid on such Miscellaneoes Procseds,

. Lmdcrlsh:ll not B¢ required 1o pay Barrower any inerest or eamingy on such Miszalancous cects. 16 the

air is not economically feagible or Lender's sccurity would he lxssened, the Miscellaneous

ProdBRiY- BT e apiplied! 10 the sumy secured by this Security Instrument, whesher o et then due, with the

cxeess, if any, palil 1 Bomower, Such Miscellancous Proceeds shall be applied i the arder provided for in
Scetion 2. : - o

In the 2vaiit of a ol mdmucﬁou.‘ar‘kis in value of the Propeny, tie Mistollaneous Procesls
shall be spplied to the sums sselfied' by this Security Tnstrament, whethe: or not then due, with the axcess, if
any. pad th Borrower, R e '

In the cvent of 8 prrdial taking, destruction, or Joss in vahwe of the Propeny in which the falr marike:
vilug of the Property immediarly beforc the panial 1aking, destruetion, or foss in vslug is equal o nr greaer
than the amoum of the sums secured by thiy Security Instrument immediately hefore the panial king.
destraction, or loss in valuc, untess Borrowor and Lender otherwise ugroe in writing, the «umgs secured by this
Security Tnstrumune shafl be reduced by the amount of the Miscellancous Proceeds multiplied by the
following fracdon: (a) the wial mmount of the sums secured immediately before the dartial taking, destruczion,
or loss In valuc divided by (b) the fair markes value of the Property immoeriutely befon: the pantial wkirg.
destraction, o7 joss in valuo. Any balance shall be paid to Borrower.

In the event of » pertial wiking, destruction, or Joss in value of the Propenty in whigh the fair market
valus of the Property immedimely before the partiad king, destruction, or loss in value is fess than the
amount of the sumy sccuted Tmmedintely before the pardal wking, deswuction, or Joss in valuc. unless
Borrowes and Lender otherwise agree in writing, the Miscellaneous Prececds shall be applicd w the sums
secured by this Security [nstrument whether or not the sums are then due,

n00a0a10224
Inll?clxw -

QW(HN) 10005 05 Pegnnol 15 2% Form 3024 107

17



If the Property is abandanad by Rorrowet, or if, after notice by Lender tn Borrawor that the Opposing,
Party (as deflned in tho next sontence) offers \n mapke (n award to serls 2 claim for ttamoges, Barrower failt
10 respond 10 Lender within 30 days after the date the notice is given, Lender is authanzed to collect and
apply the Miscellancous Proceeds either o restoration or repair of the Praperty or t the sums secured by this
Secutiry Insrrument, whether or not then due. “Opposing Pasty” means the third party that owae Bervavier
Miscsllancous Procceds or the party against whom Borrower has a right of aciion in rogard to Misccllaneous
Procesas.

Borrower <hall be in defank if any action or proceeding, whether civil or ariminal, is hegun that, in
Lender's judgment, could result in forfoiture of the Properly or other matcrial impairment of Lender's
imerest in the Property or rights under ihis Security Inswument Borower can cur: such a defaulc and, if
accclcration has occwted, winatate as provided in Scotion 19, by causing the action or arocecding ta he
Jisminsed +ih a ruling thal, in Lender's judgment, precludes forfeiture of the Propenty or other material
impairmen: of Lender's interest in the Propeny or rights under this Security Instrumerni. The proceeds of any
awerd or claim for damages that are atributble o the impairmant of Lender's interast in the Property fre
harebry assigacd and shall be paid so Lender.

All Misecilanzaus Procceds thal arc net applied to restoration or repair of the Property shal) be applicd
in the order provided for in Scction 2.

12. Borrawer Not Released; Forbearunce By Lender Not a Waiver. Exwnslon of the time for
n%mcm or modilication of amettization of the sums Secured by this Securily Instrument granted by Lende:
to Bormwer or any Successor in faterest of Borrower shall not operate m raiease the linhility of Borswer or
any Successors in Inicrest of Bowower. Lender shall not be required t0 commenee rocecdings against any
Successor in Inerest of Borrower or 1o refuse o extend Ume for payment o atherwise modify amortization
of the sums secured by this Sccurity Instrument by reason of any demand made by the onginal Bonower o:
any Successors in Inlercst of Botrower. Any forbearance by Lender in cxcrcising any righl or remedy
including, withow limitation, Lender’s acceptance of puyments from thind persons, entitics or Ssecessors in
Interost of Bomrswer or n amounts less than the amount then due, shall nat he a waiver of ar preclude the:
exerclise of any right of remedy,

13, Joint and Severa! Liadllity: Co-signers; Successors and Assigns Bound, Elorrower covenanls and
agrecs tha: Rorrower’s ebligations and lability shall be pint and several Howewer, any Borwer wite,
co-signs this Sceurity Tnstrumest but does not exesuts the Note (a “eo-signer"): (a) i8 to-signing this Security
fasoryment only 10 mongage, grans and convey the co-signer's interest in the Property under the rms of thix
Security Insrument; (#) is not peesanally obligated to pay the surs securct! by this Sceurity Instrument: and
(c) agrees thai Lender and asy other Bomower Can ggree 10 exwend. modify, forhear or make any
accommodations with rcgard o the terms of this Sccurity Instrument or the Note without the co-slgmer's

 3ubfectTh Bhe provisions of Section 18, any Successor in Interes: of Bamrower who assumes Borrower’s
whligations under his Sccurity Inswument in writng, and is approved by Lender. shall abuain ol of
‘Borrower’; - righty and bencfits under this Security Instrument. Borower shall net be wlenserd fronw
Barrower's ohligations and hablifty eader this Scomtity Insyument adess Lender agree 1o xuch qulcase
writing. The covenani and 2grébiaents of this Securlty Instrament shaft hind (except as pravided in Seclior
20) und benofit the successors and assigrs of Lender.

14, Losn. Charges. Lenaer may charge Bomower foes for sarvices performed jn connection with
Borrower's default, for the purpose of proecting Lender's inwerest in the Propenty and righty undar this
Sccurity Fnstrument, including, bt not limited to. aromeys’ fecs, propenty inspection and valuation fees. In
regard to aoy other fees, tho absenice of express authority in this Secority [nstrument to chogge n specific for
1o Borrower shall not be cansmued a5 & prohibition on the charging of such fee, Lendler may not chorgs fees
that ate expressty prohibiicd by this Sccurily Instrument or by Applicable Law,

If the Loan is subject to 8 law which seis maximum loan chazges, and that law 3 finglly interpreted s
thot the interest or other loan charges collecied or 10 be collaeted in connection with the Loan excerd the
permisted }Mmits, then: (o) any sush foan charge shall he reduced by the amount necessiry W reduce the charge
1o the permined limit; and (h) mny sums ready collected from Bomrower which excended permitted limits
will be refunded to Borrower. Lender may choose to make this refund by reducing the principul twed under
the Note or by making a dirccr puyment 10 Borrower. If a refund reduces principal, the reduction will he
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treated 4 a partial prepayment without any prepayment charge (whather or not 3 Tirepayment charge iy
providad for ynder the Naie). Bormower's fcecptance of any such refundt maic by direct payment gy Barrower
will constimte a wagver nf any right of action Bomewer mighe have arising out of such nvercharge,

15, Notices. All notices given by Borrower or Lender in connection with this Security Instrument rmust
be in writng. Any nolice lo Borrower in connegtion with this Security Instrymen: shall be deemed to fave
been given to Bomower when mailed by first class mail or when acrally doliversa 1o Borrower's nouice
address if wont by other mcans, Notice 10 any one Borrower shall conmitule notice © all Bormowers undess
Applicable Law Cxpressly requires otherwise. The notice address shali he (e Praperty Address unlesy
Borrower has designated a .sm folice address by notice 1y Lender. Rocnwer snall pramptly nouity
Lender of Barrower's change of eddress. If {ender speaifies 3 procedurs for reparting Borrower's changs of
address. then Borrower uhall OAly fepan a change of address through than xpecified proceduse. There may he
only on designated notice address under this Security Insmument Ay onc time. Ary notiee 1o Lendoe shall
be given by delivering it or by mailing it by first class mail 1o Lender’s audress swted Fercin unlesy Lender
hus designated annther address by notice to Borrawer, Any notice in conneetinn with thiy Seeurity Insramen:
shall not be desmed to huyo heca given o Lender untit sctually received by 1ender, IF any nolice requircd hy
this Securily Insrument ig alsp required under Applicable Law. the Applicabic Law sequirement il sutisfy
the corresponding requircment under this Security Instrument,

16. Governing Law; Severabllity: Rutes of Construction, This Seeurity Instrumen shalt be govermed
by federsl taw and the law of the Jurisdicton in which the Propesty is located. All rights wnd ohligations
containad in this Seocurity Instrament arc Subject 1o any requirements ang limitioas of Applicuble Law
Applicabic Law migh explicitly or implicitly allow che parties to agree by conirac) o iy might be silent, by
such silence shall not be constroad ay 3 frohibition ogainst agreement by contnict In the evont gy any
Provision or clause of this Secutity Instrument or the Nots canflicts with Appticable Law, sueh conflice shal
not affect ather pravisions of this Security Tostrument or the Nowe which cun be given offet without the
conflicting provision,

A3 used in this Security Instrument: (2) words of the maseuline gender shall oican and include
comespanding neuter words or words of the femining gendes; () words 1n e siegubis shall mean and
include the plural and vice versa: and (c) tho word “may" gives sole discroton without any obligation 1 ke
any action.

17. Borrower's Copy. Bomower shall he Biven one conformed ropy of thi; Nole and of this Scewrily
Instrument at tha tims such documents are cxecutsd or within a reasansble timu: thercafter.

18. Transfer of the Progerty or 8 Beveflcial Tnterese In Borrawer. Ay used in thig Seetion 18,
“Intcrest In the Property” means any legal or bencficial interest in the Property, mcluding, but nov Liming 1y,
whatie beneficil intorests rangfarped in a bond for deed), contrazt for deed, insulimen: suleg Sonauwgt or cscrow
egreieency, tie intent of which Isthe tansfor of Lie by Borrower a1 a furure: date to 8 purchnser,

14T or any pan of the Priperty or any Ineeest in the Property Is sold or wansferred (or if Bosrowor o
7101 4 naturad person and a benefitial intereyt in Rearower is sold or wansferred) with, ut Lender's price writien
consent, Lender may require immediate payment in full of all sums secure by this Sccunty Invimen:,
Hovsever, this option shall not Whexercised by Lender if such exercise id prohibited by Applicabic Law.

.~ 1 Leander exercises this ofion, Lender shall give Borrower notlee of nceelcration, The notice shali
provide 2 period of not lees than 30 days from the dae the aolice i5 given in aecordmnce with Scction 14
within whieh Borrower maat Al sums secured by this Security Insrumeny. If Bomoywer faily & oy thess
sums prior to the axpiration of this peviod, Lender may invoke any remedics permitted by this Secyrity
Instrument without further rioties pr démand on Bomowpy,

19. Borrower's Right 10 Reinstate After Acceleration. If Boreowsr meets ceriin comfinions,
Bortower shall have the right ta Have cnlorcement of this Socurity Instrument disconinucd al any ume prior
D the earliest ol (o) Mve days before sale of e Pro Purtuant 1o any power of sale comajned i, this
Security Instrumen;: {h) such vther period 38 Applicable Law might spaeify for the wrminatinn of Borrower's
right ta reinstate: or (c) eniry of ¢ Judgment enforeing thig Security Instrument, Those canditions are thut
Borower: () pays Lender sl Swms whick then would be due under WIS Sccurity Instrumeny und the Note as
if no accelerstinn hag vecurred; (b) cures any defauli of any other COVCRANIS OF oireements: (c) pays all
expenses incurred in enfarcing this Security Instrument, including, bul not limited W, euaschable attomeys’
{ecs, property inspection ang valuation [ecs, and other feey incurred for the purpose of protecting Lenger's
interast in tho Propenty and rights under this Sceurity Insoument: and (d) rakes such action as Lender may
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ressonably require w nssure Hat Lender's Interest in the Property and rights under iy Sr,cgn’ty Instrument.
and Borrowor’s obligation (0 pay tho sums secured by this Security Tnsururncnt, shatl contiue unchmuf:d.
Lender may require that Borrower pay such reingraicment sums and oxpenses in one or more of m«? following
formas, a8 seleced by Lender (m) cash; (b) money order; (c) cortified check, bunk ghock, \reasuret’s cheglc or
cashier's cheek, provided any sueh check is drawn upon an institution whose dg)osutx are insured by a red,m;l
agenicy, ingtrumentstity o cabity: of (d) Elecmonic Funds Trensfer. Upon reinstaiemen. by Borrower. this
Sceurity Instrument and obligadons secured hercby shall remmn fully cffetive ay if o aceekeration hadt
nceprred, However, this right i relnsuate shall not apply in the case of accelernion ohdes Secion 1 I

30. Sule of Note; Change of Loan Serviter; Notice of Grievance, The Nog nr 8 parb.al imerost ity the
Note (together with Bis Sccurlty Instrument) can be s0id one or more times Without priot notice to Bortowtr,
A sala might result in a change in the cnuty (known as the "Loan Servicer™) that colerts Periodic Payments
duc under the Not and this Security Instument and performs othes monpage loar servicing obligations
under the Notz, this Security Inferument, and Applicable Law. There also enight be one of more Changes of
the Loan Servicer unrclated to 8 sale of the Nate. If there is a change of the Loan Serwiger, Borrpwer will be
given written noticc of the change which will state the name and address of tho new Losa Servicer, the
address 1o which payments shoutd be madc and any othet informaion RESPA rcquires in conneetlon with &
natice of wansfer of servicing. 1f the Notc is soid and thercofier the Losn is serviced by o Laan Servicer other
than the purchaser of the Mote, the morigagu lpan scrvicing obligations 10 Rprower will remain with the
Loan Servicar or he trancfered to a succcssns Loan Servicer and arc not assumed by the Note purchascr
unless otherwise provided by the Note purchascr.

Neither Borrower nor Lefder may commence, join, or be joined 1o 3ny jugicial action {ps cither an
individua! litigant or the member of a glass) that arises from the ather party’s acions pursuant 1o this Sceurity
Instrument or that alleges thal the other party has hreached any provision of, or any duty owed by reason of,
thip Security Instrument, until such Borrower or Lender has notified the other party {with such natice given in
eompHancs with the requirements of Section 15) of such alleged hreach and afforded the ather party hereln
reagomahle pericd afier the giving of such notice. 10 ke corrective aerlon. (I Apptieatsle Law provides a imz
period which must clapse before eertain action can be taken, that fime period will be ceemed 1o be reasonubi
for purpares of this parugraph. The nodce of acceleration and gpporumity 1o cure glven 1 Horrower pucmis
1 Section 22 and the notice i¥acceleration given 0 BOOWET pursuam (o Scction 19 shall he dacmed 1
satisfy (he notice and opporwnity 1 take corroctive actinn provisions of this Scotion 20,

" 21. Mazardous Substambes. As used in this Scclion 210 (8) “Marardous Substances’ are ose

* Wi Tt a8 toxic or hazardous substances, poftutants, or wastes by Environment) Law and the

follawiny substances: gasoling, Kernsene, other flammablc or toxic pewroleum producs, woxic posticides and
herbicides, volaile solvents, materials conwining ashestoy or formaldehuwde, und racoactve nucrials, 7h)
“Environmental Law" means fedipst s and laws of the juristiction wherc the Propeny is locatod thay rebuie
10 hcalth, safely or environ ‘prowcdon; (c) *Eavironinental Céanup” includes any esponic aclon.
remodia) sction, or removal actiom, as defined in Environmental Law; and () an "Environmensal Condiglon”
means a conghiion that can cause, contribuls o, OF otherwise ulgger a Eavironment) Cleanup.

Bormwer shall not cause ar permil the prescree, use, disposal, storuge, oF relezse of any Haznsdous
Subsunces, or threaten to reloase any Hazardous Substancet, on or in the Property. Borrower shall not do,
nor allnw: anynnce cls¢ (o d0, snyting affecting the Property {8) that i in viotguon of any Environmental
Law, (b) which croatcs an Environmental Condition. or () which, dug 1 the presence, use, of rclease of
Hrzrdous Substance, credtes a comdition that adversely affects the value af the Property. The preceding hio
senterices shal! not apply 1O tha presence. usc, of starage oh the Property of small quantities of Hazardous
Suhstances thot are generally racognized 10 be appropriate to novmal resideniial uss and to madmenance of
the Property (including, but not imited 1. hazardous substances in consamer produrts).

-~ o0o0R10226
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Borrower shall prompuly give Lender writien notice of (8) any investigation. claim, demand, tawsut or
other action by any governmeantal or regulatory agency or private party involving the Property and any
Hazardous Subsince or Environmenial Law of which Borrower has actui] knowlsdge, (b) any
Environmenta! Condition, including bat not limited to, any spilling, lenking. dischwrgs, release or threse of
release of any Hazardous Substance, and (c) any ¢ondition caozed by the presence. vee or velease of o
Huzardous Subsiance which adversely affects the value of the Property, If' Rorrows* laamns, or js notificd hy
wry governmental or regulatory asthority, or 3y private party, that any removsl of ather romecidion nf any
Huxardous Substance affeciing the Property is necassery, Borrower shall prompuly take alf necessary remadial
actions In accortance with Environmental Law. Nothing herein shall create any obligaon on Lendet for un
Bnvironmenial Cleanup.

NON-UNTFORM CCVENANTS. Bonrawer and Londer further covenant and agre: gs follows:

22, Acceleration; Remedies. Lender shall give notice to Borrower by certiiied mail to the acldress
of tac Property or another addyess desipnuted by Borrower prior ty acceleration foRowing Borrower*s
breach of any cavenant or agreement in this Security Instrument (but not priar ta acceleration under
Sertion 1% unless Applicadle Law provides otherwise). The notice shall speclfy: fu) the defoul; (k) thy
actinn required to cure the default; (c) a date, not lecs than 30 days from the duote the notice is given tn
Rorrower, by which the default must be cured; and (d) that fatiure to ture the default on or befare the
date specifled in the notice may resvlt in acceleration of the suma secured by this Security Instrument
and sale of the Property. The notice shall further inform Borrower of the vight 10 reimstote fter
ucreleration and the right to tring # court action o preert the nom-existence of & efaukt or any other
defense of Borrower 10 accelevution and sule. If the defanti Is not cured nn or befare the date specified
In the notice, Lender at its option may require immediate payment In rult of alt sums secured by this
Securlty Instrument without Purther demand and may invoke the power uf sale mnd any other remedies
permlited by Applicable Luw. Lender shall he entiiled to eoltect #fl expenses Incurred i pinsuing the
remedics yrovided In this Section 22, Including, bat not Hmited to, reasnnable attrney:’ fees.

If Lender invokes the pdfkr of sale, L.ender shali ceuse a capy of u notice o sale to e served upon
SNy person in possession of the Property. Lender shall publish a notice of sale, and the Property shall

“be M at pubiic auction In the manner prescribed by Applicable Law. Lender or lty deblgnee sy

purdiiie ¥ty St any sule. The proceeds of the saie shall be spplied in the folinwing arder: (a)
ta sll expensex of the sale, ipcloding, bue ot limited tn, ressonable atineneys’ fees: (b) ie al sums
secured by this Securiy tnsirament; ond (c)-any excess in t5s parsen or persons legally entitled to it

23. Relesse. Upon p»ymuﬁi of ail sums secured by this Security Instramen, Lender shall discharge this
Sceurity Instrumaent Bosrower ahall pay sy recordation costs. Lender may chage Borwwer a fec for

releasing this Securlty Insrumeit, but oaly I the fee is'paid 10 2 third party for servives rendérd and the
tbarging of the fec is permitied wnder Applicablc Law.

24. Waiver of Homestead, Bomower waives all right of homestead cxemption i the Propenty.

35, Interest on Advances. The intercst rate on advances made by Lender undes this Securlty Instrumen:
shall not excoed the maximum e allowed by Applicable Law.
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BY SIONTNG BELOW, Bomrawer sccepts and agrees to the \erms anl ZOVORNALS tantained in this
Sosurity Inwrument and in any Rider executed by Borrower and reeotded with i1,

Wilncusts:

L ’ CZ“ Azl 7 Loilindon (sea)
..l“ 1 P!TE.“'" ’ -Byrrowey

CEdar et

L= (Seal)

Lo
B3
]

-Bnevowar
{Soul) : (Seal)
Borrwwar -Borrower

{Seal) ' {Seal)

-Bovitedr

— (Seal) g (Seal)
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FYATE OF MINNESOTA; - County w:
On thla a’lﬂd " dsyof  / ; 200 2\ . beftre me nppearcd
T Qbrson and Glaelle 7”1 Re feirse ™

D55 g Y,
AT TS

Brioa

1 Mo personlly knmown o e the parsan(s) describad in and who exccuted the: fcorquln; Instrurnent and
scxnowledped that he/ahe/thery exccutnd the same s hivharihelr frec xt and MI

MELISSAA BIEBER Nousry Pebdlc
My Commission Expue.r

T

NOTARY PG - MNNEICTA
Ay Cormniesis Dighen Jun 1, 208

A
§
“-
3
:
:

This insirumant was dralicd By:
NEW CENTURY NOATOCASE CORPORATION

Tax aasemanis for the real pebipenty deseribed in this instrument shauld te sent tn:
i AN T PRYRNSON |
tE t485¢ 120TH SYREET .
BECKER, MN SE30E
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NOTEERTIFED TRUE copy o ORlGiNA

i INNESOTA
April 24, 2002 BECKER M
{Daxe) {Ciy) [State]

14654 120TH STREET , BECKER, MINNESOTA 55308
(Property Address]

1. BORROWER'S PROMISE TO PAY ’ ‘ ) e
In retom for a Inan that T have received, 1 protmse topay US. $ 228,000.00 (this anount is called "Principal),
plus interest, to the order of the Lender. The Lender is
NEW CENTURY MORTEAGE CORPORATION

1 will make all payments under this Note in the form of cash, check or money order.
1 undessiand that the Lender may transfer this Note, The Leader or anyone wha takss this Nole by transfat and who is entitled
t0 reccive payments uader this Note is cajied the "Note Holder."

2. INTEREST

Interest will be charged on wapaid principal until the full amount of Principal has beea paid- [ will pay interest at a yearly rate
of 8,5000 %.

The interest rats required by this Section 2 is the rate T will pay both before and after any defanlt deceribed in Section 5(B) of
this Note.
3. PAYMENTS

(A) Time and Place of Payments

T will pay principal and interest by making a payment every month.
T will mike my monthly paymenton the 18t day of each month beginning on  June ¢, 2002
1 will make these payments every moath until I have paid all of the principal and intersst and any other charges describes] below
that [ may owe under this Note. Each monthly payment will be applied as of its scheduled duc dste :nd will be applizd 10 interest
before Principal. If, on May 1, 2032 . I sull owe amounts uniler this Ninte, 1 will pay those amounts in
fuull op that date, which is called the "Maturity Date.”
. I will make my mouthly paymenis ar 18400 VON _KARMAN, SUITE 1000
IRVINE, CA 82512 or at a different plact: if required by the Nob.-,Holdr.r
(B) amount of Montbly Payments ‘ I
My munmly payment wili be in the amount ofU S $1 753 13 :

4. BORROWF.R S RIGHT TO PREPAY

I bave the right w make paymen'.s of Principal at any ime before they are due. A prepayment of all of the unpaid pmwpa] s

known as 2 "Full Prepayment.” repayent of only of the unpaid principal is known as z "J*artial Prepayment.”

If withio the first 42 months gom the execution of the Security Instrument 1 make 3 Full Prepayment, I will pay a preg: aymmt
charge in an amount equal to the lesser of two (2) percent of the unpaid principal balance or 60 days mutest o the unpaid
principal balance.

5. LOAN CHARGES

If a Jaw, which applics to this Ican and which sets maxinum loan charges, is finally interpratecl 50 that the interest ar other
loan charges collectzd or to be collecied in oonnection with this loan exceed the permined limits, then: (a) any such loan charge
shall be reduced by the amount necessary to reduce the charge o the permitted Emit; and (b) any sums already collected from me
which exceeded permitted Limits will be refunded to me. The Note Holder may choose to make this refind by reducing the
Principal I owe under this Note Or by making a direet payment to me. If a refund reduces Principal, the reduction will be reated as

4 Partial Prepayment.
&0003110229
MINNESOTA FIXED RATE NOTE - Single Family - With Prepayment Penalty > §/00
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6. BORROWER’S FAILURE TO PAY AS REQUIRED

(A) Late Charge for Overduc Payments

If the Note Holder has not received the full amount of any monthly payment by the end of _.15 calendar days
after the date: it is due, [ will pay a lat: charge 1o the Note Holder. The amount of the charge will be %, 00 % of
ny overdue payment of principal and interest. I will pay this late charge promptly but only once on cach late payment.

(B) Defanlt . o

I£ 1 30 not pay the full amount ef each monthly payment on the date it is due, | will be in defiull.

(C) Notice of Default

I€ T am in defanlt, the Note Holder may send me a written notice telling me that if I do not pay the overdue amount by a
centzin date, the Note Holder may require. me to pay immediately the full amount of Principal which has not becn paid and all the
interest that | owe on that amount. That date must be at least 30 days after the date on which #he natice is mailed 1o me or delivered
by other means.

(D) No Waiver By Note Holder . . . )
Even if, at a time when I am in default, the Note Holder does not require me to pay immediardy in full as described ahove,
the Note Holder will still have the right to do so if [ am in defankt ar a later time.

(E) Payment of Note Holder’s Costs and Expenses . )
1f the Note Holder has required me to pay immediately in full as described above, the Note Holdst will have the right to be

paid back by me for all of its costs and expenses in enforcing this Note to the exiens uot prohilited by applicable law. Those
expenses include, for example, reasonable atomeys® fees.

7. GIVING OF NOTICES . \ .
Unless applicable law requires a diffeccat metbod, any ootice that must be given to me under this Note will be given by
delivering it or by mailing it by first class mail to me at the Property Address above or ata diffe.nent address if T give the Note
Holder a notice of my different addrass. P
Any notice that must be given ta the Note Holder uader this Note will be given by delivering it or by mailing it by first class
ga&lc to the. Note Holder at the address stated in Section 3(A) above or at a different acidress if T am given a notice of that ifferent
$5.

3. OBLYGATIONS OF PERSONS UNDER THIS NOTE

1f more than onc person signs this Note, each person is fully and personally obligated to eep all of the promises made in this
Note, including the promise to pay the full amount owed. Any person who is & guaranor, urety or endorser of this Novs is also
obligated to do these things. Any person who takes over these obligations, inclnding the obligatinns of a goarantor, suvely or
endorser of this Noie, is also obligated to keep all of the promises made in this Note. The Note Holder may entoree its rights under
this Note against cach person individually or against all of us together. This means that any one of ns may be required w pay all of
the: amoants owed under this Note.

9. WAIVERS N

1 and any other person who has obligations under this Note waive the rights of Presentment and Noticr of Dishoner,
“Presenment” means the right 1o require the Note Holder 10 demand payment of amounts due. "Motice of Dishongr™ manns the
xight to reguirc the Note Holder to give notice 10 other persons thar amounts duc have not been paid.

10. APFLICABLE LAW A o

This Note shall be govemed by -he laws of the Stats of Minnesota. I a law, which applies to thiss loan and scrs maximum loan
charges is finally interpreted so that the: interest and other charges collected o to be collected in connection with this loan exceed
the permited limits, then: (a) any such interest or other charge shall be reduced by the amount ecessary to reducs ihe inierest ar
other charge to the pexmitted limit; and (b) any sums already collecied from me which exesed peanifted limits will be refinded o
me. The Note Holder may choose t make this refund by reducing the Principal I owe under this Nete or by msking 4 divect
payment (0 me. If a refund reduces Principal, the reduction will be treated as a Partial Prepayrnen, but in no event will a
prepayment charge be assessed if the Note Holder chooses 1o rednee my Principal balance by applving such excess amounts:.

11. UNIFORM SECURED NOTE

This Note is 2 uniform insteument with limited variations in some jurisdictions. In addition w the prolections given to the
Note Holder undet this Note, 2 Mortgage, Deed of Trust, or Security Deed (the "Security Instramunt™), dated the same: date as this
Note, protects the Nots Holder from possible losses which might result if T do not keep the promises which 1 make in this Note,
‘That Secwrity Instument describes how and under what conditions I may be required to make immediate payment in foll of all
amounts { owe undcr this Note. Some of those conditions are described as follows:

00006102243
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1f all or any part of the Property or any Interest in the Propesty is sold or teansferred {or if Borrower ig ncta
natural person and a beneficial intecest in Borrower i§ sold or wansferred) withont Lender”s prior written consent,
Lender may require immediatc payment in full of all sums secured by this Security Insiument. However, this
option shall not be exercised by Lender if such exercisc is prohibited by Applicable Law.

Tf Lender exercises this option, Lendex shall give Bomower notice of acccleration. The novice shall provide
a period of oot less than 30 days from the dats the notice is given In accordance with Suction 15 within which
Borrower roust pay all sums secured by this Security Instroment. If Borrower fuils to pay shese sums prior 1 the
expiration of this period, Lender may iovoke any remedica permitted by this Sécurity Insrument without {arthex
notice or demand op Bommowet.

WITNESS THE HANID(S) AND SEAL(S) OF THE UNDERSIGNED.

e Ve i
%/f#% (Seal) @UM%ZZZ_@&M—J
81 M PETERS

BRIAN T PETERSON ~Borrowet -Borrawer

(Sea)) (Seel)
-Borrower -Borrowcr
(Seal) (Seal)
-Bomower -Berrowser
— (Scal) , (Seal)
~B.MW=! -Somower
[Sigr. Original Only]
00008102249
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ASSIGNMENT OF MORTGAGE
Loan Number: 0000810229
FOR VALUABLE CONSIDERATION, NEW CENTURY MORTGAGE CORPORATION

, a Corporzlion existing under the laws cf
CALIFORNIA , Assignor (whether one or more), hereby sells, assigns arnd transfers ta

, Assignee
(whether one or more), the Assignor’s interest in the Mortgage dated April 24, 2002 .
exccuted by

BRIAN T PETERSON AND GINELLE M PETERSON JOINT TENANTS

as Morigagor, to
NEW CENTURY MORTGAGE CORPDRATION

.

as Mortgagee, and filed for record , as Document Nuimber
(or in Book of Page }, in the Office of the. (County Recorder)
(Registrar of Titles) of SHERBURNE County, Minnesata, together with all

right and interest in the note and obligations therein specified and the deb! thereby secured. Assigncr covenants with
Assignes, its successors and assigns, that there is still due and unpaid of the debt secured by the Mortgage the sum of

- 0 £t i S g et O O

DOLLARS, with intcrest thercon from May 1, 2002 . and the! Assignor has good

right 10 sell, assign and transfer the same.
ASSIGN NEW CENTURY MORTGACE CORPORATION

Prepared By:
NEW CENTURY MORTGAGE CORPORATICN
18400 VON KARMAN, SUITE 1000 By
IRVINE, CA 92612 Wagd# olorzgno
Is &.Y¥.P.\SWipping ¥anager
By
Its

State of CALIFORNIA
County of DRANGE

of

Mari aw
Minnesota Assignment of Mortgage
with Acknowledgment
@méssswmu) (9711102 1197
VMP MORTGAGE FORMS - (900)521-7281



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT
f«fx:mmww@mmmcocw*aéwmmmA~c<~vco«wc«cz:A NCORRA TR0

State of California &
County of ORANGE (

on S8 -0z before me, _ MARIA STAFFORD 4
Oat

13 Name and Tite of Officer Ing . “Jane Cox, Nctary Punihz” o

personally appeared MAGDA SOLORZANO i 3

Namets) of Signar(s) - ]

X personally known to me
[J proved to me on the basis of salisfactcry

PO INF,
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TRICT COURT
STATE OF MINNESOTA DIS
COUNTY OF SHERBURNE TENTH JUDICIAL DISTRICT
The Provident Bank, Court File No.

Plaintiff,
- NOTICE OF LIS PENDENS

Brian T. Peterson and Ginelle M.

Peterson, Northland Credit
Corporation, Tops Plus, John Doe

and Mary Rowe,

Defendants.

NOTICE IS HEREBY GIVEN that the above-entitled action has been commenced and
the Complaint therein is now on file in the office of the District Court Administrator above-
named; that the names of the parties to said action are as above-stated; that the real property

affected, involved and brought in question by said action is the tract of land in the County of
Sherburne, State of Minnesota, described as follows, to-wit:

That part of the SE %4 of the NW % of Section 32, Township 34,
Range 28, Sherburne County, Minnesota, described as follows:
Commencing at a point on the East line of said NW Y of Section
32, 1364.73 feet South of the Northeast corner thereof; thence
deflect to the right in a Southwesterly direction 61 degrees 51
minutes, from said East line along the center line of Old County
Road No. 4, a distance of 616.80 feet to the actual point of
beginning of the land to be described; thence continue
Southwesterly along said center line and the extension thereof
313.08 feet; thence Northwesterly at right angles 241.72 feet;
thence Northeasterly parallel with said center line 313.08 feet;

thence Southeasterly at right angles 241.72 feet to the point of
beginning,

Exhibt B



Notice is further given that this action is brought for the purposes of:
1. Declaring Plaintiff holder of a certain Mortgage dated April 24, 2002, covering
property in the County of Sherburne, State of Minnesota, described as follows, to-wit:

That part of the SE ¥ of the NW % of Section 32, Township 34,
Range 28, Sherburne County, Minnesota, described as follows:
Commencing at a point on the East line of said NW ¥ of Section
32, 1364.73 feet south of the Northeast corner thereof; thence
deflect to the right in a Southwesterly direction 61 degrees 51
minutes, from said East line along the center line of Old County
Road No. 4, a distance of 616.80 feet to the actual point of
beginning of the land to be described; thence continue
Southwesterly along said center linc and the extension thereof
313.08 feet; thence Northwesterly at right angles 241,72 feet;
thence Northeasterly parallel with said center line 313.08 feet;
thence Southeastcrly at right angles 241.72 feet to the point of
beginning,

2. Directing that a copy of that Mortgage be accepted for recording by the Sherburne
County Recorder; and

3. Foreclosing said Mortgage.
WILFORD & GESKE

Dated: February 2004 By:
Anna M. Burgett, #031473%3
. Attorneys for Plaintifl
Sgbscn ed and sworn to before me 7560 Currell Boulevard, Suite 300
this day of Februy, . Woodbury, Minnesota 55 125

(651) 209-3300
Notary Public

CONSTANCE J. ADAMS
NOTARY PUBLIC - MINNESOTA 3
Commission Expires Jan. 31, 2005 \

PEed //'/'/:f/_‘/S

This instrument was drafied by:
WILFORD & GESKE

7560 Currell Boulcvard, Suite 300
Woodbury, MN 55125

£651) 209-3300

Reference No. 070050-7006




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Case No. 04-42047 NCD
Chapter 13 Case
InRe

Brian T. Peterson and MEMORANDUM
Gindle M. Peterson,

Debtors.

Provident Bank/PCFS M ortgage Resources (“ Respondent”), by and through its
undersigned attorney, hereby submits this Memorandum in support of Respondent’s
objection to the proposed Modified Chapter 13 Plan filed by Brian T. Peterson and
Gindle M. Peterson (“Debtors’) in the above-captioned case. The factsreative to this
matter are set forth in the Objection of Provident Bank to Confirmation of Chapter 13
Plan (“Objection”) and the Affidavit of William G. Sdman 111 served and filed
concurrently herewith.

DISCUSSION

Debtors have scheduled Respondent’ s claim as a genera unsecured claim, and
Debtors Plan proposes to treat Respondent’ s claim as agenera unsecured claim. Under
the proposed Plan, Respondent is, like other general unsecured creditors, to receive its
pro rata share of $48,959.20. For the reasons set forth below, Respondent contends that
such treatment isimproper under1l U.S.C. Sec. 1322(8)(3) and that such treatment
congtitutes an improper modification under 11 U.S.C. Sec. 1322(b)(2). Accordingly,
Respondent respectfully requests that this Court issue an Order denying confirmation of

the proposed Plan.



Asindicated in the Objection and in the Affidavit of William G. Sdman 11,
Respondent has filed a proof of claim aleging a secured clam againg the Debtors.
Pursuant to Section 502(a) of the Bankruptcy Code, afiled clam is deemed alowed
unless a party in interest objects to such claim, 11 U.S.C. Sec. 502(a), and, as of the date
hereof, no objection has been filed to the claim filed by Respondent. Therefore, Debtors
Modified Chapter 13 Plan cannot be confirmed in that it does not provide for payment of
Respondent’s claim as a secured claim.

Respondent has dleged an interest in Debtors' real property by virtue of the note
and mortgage Debtors signed in 2002. However, by scheduling Respondent’sclam asa
generd unsecured claim, and by treating Respondent’ s claim as a generad unsecured
creditor in the proposed Plan, Debtors are attempting to do away with Respondent’s
clamed interest. In effect, Debtors are attempting to use the strong arm provisions of the
United States Bankruptcy Code to avoid Respondent’ s interest. However, given the pre-
petition filing of the Notice of Lis Pendens, such an attempt cannot succeed.

While Section 544(a)(3) of the Code provides that a trustee may avoid any lien
avoidable by a hypothetical bona fide purchaser of rea property, 11 U.S.C. Sec.
544(a)(3), case law establishes that atrustee with constructive notice is precluded from
using its avoidance powers. For ingtance, in In re Callins, 292 B.R. 842 (Bkrtcy S.D.
Ohio 2003), the trustee argued that 11 U.S.C. Sec. 544(a)(3) alowed the bankruptcy
edtate to avoid a mortgage which did not meet the requirements of Ohio law. The
bankruptcy court held that, even though the mortgage was defective, the trustee could not
use the strong arm Statute because of alis pendens filed againgt the property prior to the

bankruptcy filing. 1d. at 849. Once thelis pendens was filed, no one, including the



trustee under Section 544(a)(3), could be considered a bona fide purchaser with rights
over the holder of the mortgage. 1d. (citing In re Periandri, 266 B.R. 651, 658 (6" Cir.
BAP 2001)). AsCalliers has stated:

However, the trustee s right as a bona fide purchaser does not override state
recording statues and permit avoidance of any interest of which a trustee would
have had congtructive notice under state law. This means atrustee generaly can
avoid an unrecorded transfer of land, but not after having been put on constructive
notice or inquiry of aprior dlaim.

5 Collier on Bankruptcy, Para 544.08, 544-15 through 544-16 (15" ed. 2001).

In this case, Respondent filed a Notice of Lis Pendens with the Sherburne County
Recorder. Under the Minnesota lis pendens statute, the sole function of lis pendensisto
give congtructive notice to subsequent purchasers and encumbrancers of the pendency of

the action. Minn. Stat. Sec. 557.02; Chaney v. Minneapolis Community Deve opment

Agency, 641 N.W. 2d 328, 333 (Minn. App. 2002). Therefore, the Notice of Lis Pendens
precludes the avoidance of Respondent’ sinterest in the redl property.

The Notice of Lis Pendens adso impacts this case in other ways. For example, a
person or entity who purchases rea property from a party after anotice of lis pendens has
been filed takes that property subject to the find digposition of the pending action and is
bound by the decision which may be entered againgt the party from whom the purchaser

derivestitle. Marr v. Bradley, 239 Minn. 503, 59 N.W. 2d 331, 335 (1953); Fingerhut

Corp. v. Suburban National Bank, 460 N.W. 2d 63,67 (Minn. App. 1990). In other

words, a subsequent purchaser or encumbrancer takes their interest subject to the notice
and, ultimately, the decison in the underlying legd proceeding involving the property.
The natice of lis pendens remains on the property after the bankruptcy filing (it cannot be

avoided), and the Chapter 13 debtors hold the property subject to that notice.



Moreover, as admitted by the Debtors at the Meeting of Creditors, the parties
intended for the creation of a purchase-money mortgage when the Debtors refinanced in
2002. In Minnesota, such liens are favored and take precedence over other interestsin

the property. See O'Hdloran v. Marriage, 167 Minn. 443, 209 N.W. 271, 277 (1926);

Marinv. Knox, 117 Minn. 428, 136 N.W. 15, 16 (1912). Therefore, Debtors cannot

merely decide to ignore Respondent’ s interest without some sort of court determination.
CONCLUSION

For the reasons set froth above, Respondent respectfully request that this Court

issue an Order denying Debtors Modified Chapter 13 Plan.

Dated:; June 30, 2004 /el William G. Sdman 11

William G. Sdman 111 (#195716)
301 Fourth Ave. S,, Suite 377
Minnespolis, MN 55415
Tdephone: (612) 333-6000
Attorney for Provident Bank

DUNKLEY AND BENNETT, PA.

Dated: June 30, 2004 /el T. Chris Stewart

T. Chris Stewart (#152316)
701 Fourth Ave. S., Suite 700
Minnegpolis, MN 55415

Telephone: (612) 339-1290



AFFIDAVIT OF SERVICE BY U.S. MAIL

STATEOF MINNESOTA )
) ss.
COUNTY OF HENNEPIN )

William G. Sdman 111, being first duly sworn upon oath, deposes and states that
on the 30™" day of June, 2004, he did deposit in the United States mail an envelope, seded
and with postage prepaid thereon, addressed to:

Brian and Gindle Peterson Michad J. Farrdl

14654 120" Street P.O. Box

Becker, MN 55308 Barnesville, MN 56514
William P. Kan Michad J. Orme
Schmidt & Lund Orme & Assoc.,, Ltd.
13 S. Seventh Street 4040 Nichols Road

St Cloud, MN 56301 Eagan, MN 55122
United States Trustee

1015 U.S. Courthouse
300 S. Fourth Street
Minnegpolis, MN 55415

the last known address of said addressee(s), in which he had first placed atrue and

correct copy of the attached Objection of Provident Bank to Confirmation of Chapter 13
Pan with Memorandum and Affidavit of William G. Sdman 111.

/el William G. Sdman ||

William G. Sdman 111

Subscribed and sworn to before me
this 30" day of June, 2004.

/el Lizzette Cordero
Notary Public




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Case No. 04-42047 NCD

Chapter 13 Case
InRe
Brian T. Peterson and ORDER DENYING CONFIRMATION
Gindle M. Peterson, OF CHAPTER 13PLAN

Debtors.

This Chapter 13 case came on before the Court on July 8, 2004, for hearing on
confirmation of Debtors Modified Chapter 13 Plan. Appearances were as noted on the
record. Upon the record made at the hearing, and the other files, records, and
proceedings in the case,

IT ISHEREBY ORDERED:

That confirmation of Debtors Modified Chapter 13 Plan is denied.

Date:

U.S. Bankruptcy Judge



