04-27770

UNITED STATES BANKRUPTCY COURT
DISTRICT CF MINNESOTA

In Re: Chapter 13 Case:
Case Number BKY 04-41542-RJK

Wayre Pedersen
Jane Pedersen,

Debtor (g)

NOTICE OF HEARING AND MOTION
FOR RELIEF FROM STAY

To: The Debtor and other entities sgpecified in Local Rule 9013-
2{a).

1. Key Bank, USA, NA moves the Court for relief requested below
and gives Notice of Hearing.

2. The Court will hold & Hearing on this moticn at 2:00 p.m., on
November 4, 2004, in Courtrcom No. 8 Weslt, at the Tnirted Srates
Courthouse, at 300 South Fourth Street, in Minneapolis Minnescta.

3. Any response to this moticn must be filed and delivered not
later than November 1, 2004, which is three days before the time
set for the hearing(excluding Saturdays, Sundays, and hclidays), or
filed and served by mail not later than October 26, 2004, which is
seven days betcore the time set for the hearing(excluding Saturdays,
Sundays and holidays). UNLESS & RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE CQURT MAY GRANT THE MCTION WITHQUT A HEARING.

4, This court has jurisdiction over this motion pursuant to 28
U.5.C. §8157 and 1334, Bankruptcy Rule 5005 and Local Rule 1070-1.
This proceeding is a core proceeding. The petition commencing this
Chapter 13 casge was filed on March 23, 2004. The case 1s now
pending in this court,

5. This Motion arises under 11 U.5.C. §362 and Bankruptcy ERule
4001. This motion is filed under Bankruptcy Rule 8014 and Local
Rules 9013-1 - 9019-1{(d). Movant Reguests Relief with respect to
exempt property of the deblLor subject to a lien.

6. On , Jane K. Pedersen and Wayne C. Pedersen made, executed and
delivered to Key Bank USA, NA their Note (hereinafter referred to
as the "Note”), in the origina. principal amount of $515,541.50
bearing interest from the date cthereof at the rate of 10.75% pe;
annum until paid, payvable in monthly Installments of §21
commencing on the first day cof each and every calendar mun:h
thereafter until the principal and interest were fully paid. A



copy of the Note is dtlached lereto as Exhibit "A" and made a part
thereof by reference.

7. On , to gecure the payment of the Note, Jane K. Pedersen and
Wayne C. Pedersen executed and delivered to Key Bank USA, NA thelr
Mortgage (hereinafter referred to as the "Mortgage'"), mortgaging

and conveyinq.certain rez]l estate in Sherburne County, Minnescta,
legally described as follows:

Lot 4, Block 1, Schmidt’s River Place Plat Two

which property has an address of: 15765 127th Street, Becker, MN
55308. The mortgage was filed for record in the office of the
Recorder, County of Sherburne, on June 4, 2002, as Document
No.470821, and was subsequently assigned to Movant by assignment of
mortgage. A copy of the mortgave is attached hereto as Exhibit "BY
and made a part hereof by reference.

8. The debtors have filed a plan dated March 23, 2004, which was
confirmed by subsequent Court Order. The plan provided, among
other things that:

"5, Home Mortgages In Default [§1322(b] (5)] - The trustee
will cure defaults on olaims secursed only by a sscurity
interest in real property that 1is the debtor’s principal
residence as follows. The debtor will maintain the regular
payments which come due after that date fthe petition was
filed. The creditors will retain their liens. The amcunts of
default are estimates only. The trustee will pay the actual
amounts of default,

9. Notwithstanding the foregoing provisions of said plan, the
debtors have not maintained current payments with respect to saild
note and mortgage, while this case is pending.

10. Debtors are in arrearage for monthly payments as shown below.
The last payment received from Dcbtors was applied to the July,
2004 post-petition payment as that was the next payment dus. Posi-
petition arrearage include the following:

3 payments @ $211.90 $635.70
Accrued late charges 48,00
Attorneys Fees & Costs 625.00
TOTAL POST-PETITION $1,308.70

Through Debtors’ failure to make current post-petition payments,
amounts currently due and owing include the following:

Principal $14,640.64
Interest AR5 .28
Accunmulated late fees 48.00
Attorneys Fees & Costs 625.00
TOTAL 515,558 .92

11. Debtors have claimed said mortgaged property as eXempt
pursuant to 11 USC 522 (d) (1).

12. Debtors have represented the value of this property Lo he
$210,000.00 on the schedules which accompanied their petition.
They Llierefore, have no egquity in this proeoperty by their own



admission.

13. By reason of the foregoing, good cause exists to lift the
automatic stay impozed by 11 USC section 362 rto allow Movant to
pursue its remedies under State Law.

14. This is an attempt to collect a debt and any information
obtained will be used for that purpose. Thisg notice is reguired by
the provisions of the Fair Debt Collection Practices Act and does
not imply that we are attempting to collect money [rom anycne who
has discharged the debt under the Bankruptcy Laws of Lhe Unlted
Srates.

Wherefore, Key Bank USA, NA moves the court:

1. For an Order granting creditor relief from the automatic stay
of 11 USC section 362.

2. For such other and further relief as the Court finds just and
proper.

o _wued

Signed: /e/ Nancy A. Nordmeyer

SHAPIRO & NORDMEYER, L.L.P.
Nancy A. Nordmeyer-121356
Lawrence P. Zielke-152558
Attorney for movant

7300 Metro Boulevard #2380
Edina, MN 55439-2304

{952) 831-4060



VER: TICATION

I, Llau Afwﬁﬁkw , the Ajﬁ&hkrup*cw frhuwmﬂ$rﬂ for
Fidelity National Toreclosure 3olutions, the authorized servicer
for movant, the movant nated ia the foregolng neotlce of hearing and
motion, declare under penalty of perjury, thaz the foregoing 1is

crue and correct according cp the best of my knowledge, intormation

and pelief.
WO

!

St fan

Signed:

Executed on:

Fidelity Narinnal Foreclosurs Sorutions
1270 Northlang Drive, Suite 209
Mendota Heighss, MN 55120




BECKER . Minmesota
W0 Dae o) St

15765 127TH ST BECKER, MY 58308
Prapersy Adkiress Cry

1. BORROWER'S PROMISE TO PAY
I retumm for a loan that | have received, | promise ta pay U., § 15,541, 50 (tkis aroopnt will be called
“'principal™), plus icterest, o the onder of the Lender. The Lender is
Key Bank USA, N.A.
. Tunderstand that the Lender may transfer this
Note. The Lender or anyone who takes this Note by transfer and who is entitled 1o receive payments under this Note wilk be
called the *‘Note Holder,”
2. INTEREST
1 will pay interest at a yeasly raie of 10,75 %.
Interest will be charged on unpaid principal untl the full amoun: of principal has been paid,
3, PAYMENTS
1 will pay pritcipal and interest by making paymens each monts of U8, § 211.90
T will make my payments on the dsy of each month begirning oa
. Jwill make these payments every eooath natif | have paid all of the principal and interest and ay other chuga.
descrived below. that 1 may ows undes this Note, f, on s
1 sl owe amounts under this Note, | will pay all those amounts, in full, on that date.
1 will rmake my moathly paymenss ar 8757 Red Dak Blvd, Suite 250
Charlotte, NC 28217 or i adifferent place if required by the Note Holder,
4. BORROWER'S FATT.IRE TO PAY AS REQUIRED
{A) Late Charge for Overdue Payments
I the Nate Holder has not received the full amount of any of y moathly payments by the eod of £en
ulmdudxysaﬁuthcdnenmdw | will pay a lats charge to the Note Hoider. The amoual of the chasge will be
% of my overdue poyment, but not less than U.S. § 3.00 ad pot mare than
. . Twill pay this late charge caly once on any fate paytmen,
(B) Nittice from Note Holder
1 T da 2ot pay the full amours, of each monthly payment on time, the Note Holder may send te & written torlce telling
tme Uat if [ do Dot pay tac overdue wmount by a certain date 1 will be in default. Thal date must be at Jeast 30 days afier the date
on which the notice is mailed o me.
(C) Defsult
1f1 do not pay the overdue amount by e date stated in the notice deseribed in (B) dbove, 1will be it default. If lamin
default, the Note Holder mey require me to pay imzediately the tall amount of principal which kas not been paid and all the
interest that 1 owe on thar amoust.
Even if, at a time when | am in defanll. the Mote Holder does net require me |0 pay immediately in full as described
above, the Note Holder will still bave the right to do so if [ am in defalt af 8 later time.
(D) Payment of Note Holder's Costs and Expeases
1F the Note Hokler as required me to pay immedistely in full a8 described bove, the Note Holder will bave the right to
be paid back for all of its costs and expenses 10 the extent not probibited by applicable Liw. Those expenses include, for
example, reasonsble attorneys' foes.
5. THIS NOTE SBCURED BY A MORTGAGE
In 3diion fo e proiections piven 10 the Noie Holder under his Notc, 3 Mortgage, daed  4-271- 0%~
, protects the Note Holder from possible losses which might result if | do not keep
the promiscs which I make in this Mote. That Mortgage describes how and under what conditions | may be required o make
izmediate payment in full of all smounts tbat | gwe tnder this Note.

l;.IIHNESOTA - SECOND MORTGAGE - 1/80 - FHMAJFHLIC UNIFCRM INSTRUMENT
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POBEN (M3 MORTGAGE | 34101, 34789¢
Beise, Th. 295
THIS MORTGAGE is mace this A day of APRNL , Loo0%

between the Mortgagor, .
JANE K. PEDERSEN & WAYNE C.PEDERSEN, MARRIED, LFE + HuSBAalD

. — . - - - {berein "Borrower™), and the Mortgagee,

Key Bank USA, N.A. , a corporation organized and
existing under the laws of North Carolina , whose address is
8757 Red Oak Blvd, Suite 250
Chariotte, NC 28217
¢(herein “Lender").

WHEREAS, Borrower is indebted o Lender in the principal sum of U.S. $15, 541,50 , Which
indebtedness is evidenced by Borrower's note dazed and extensions and renewals
thereof (herein "Note”), providing for monthly iostallments of principal and mt:res:. with the balance of the
indebtedness, if not sooner paid, due and payable on

TO SECURE 10 Lender the repayment of the indebtedness evidenced by the Note with interest thereon; the
payment of all other sums, with interest tieteon, advanced in accordance herewith 1o protvect the security of this
Mortgage; and the perforrnance of the covenants and agreements of Borrower herein contained, Borrower does hereby

MINNESOTA - SECOND MORTGAGE - 1/80 - FNMA/FHLMC UNIFORM INSTRUMENT
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case No. 04-41542-RJK
Chapter 13

Wayne Pedersgen

Jane Pedersell,

Debtori{s)

MEMORANDUM OF LAW

Key Bank, USA, NA {"Movant"), submits this memerandum of law
in support of its motion for relief from the stay in the above-
entitled matter.

FACTS

Movant holds a valid, duly perfected mortgage on real property
owned by the Debtors. On the date this case was filed, the
Debtori{s) were delinguent in respect of payments due under the note
and mortgage. Since this case was filed, Debtor(s) are i1n arrears
in the total amount of $1,308.70

ARGUMBENT

1. Under Section 362.(d) (1) of the Bankruptcy Code, relief from
the automatic ctay chall be granted upon regquest of a creditor "for
cause, including the lack of adeguate protection of an interest in
property of such creditor.” 11 U.s.C. Sec. 362 (d) (1. The
Debtor(s) in this case have failed to make the payments reguired Ly
the note and mortgage for a period of more than 2 months.
Debtor (s) have not otherwise provided Movant with adequate

protection of its interest in the property. Such circumstances
constitute cause, within the meaning of Section 362 (4] (1),
justifying relief from the stay. In Re Video East, Inc., 41 B. K.

176 (Bkrtcy. E. D. Pa. 1984:; In Re Frascatore, 33 B. R. 887
(Bkrtoy. E. D. Pa. 1983).

2. Pursuant to Section 362 (d) (2) of the Bankruptcy Code, relief
from the stay 1s also appropriate where Debtor({s) have no eguity in
the subject property and the property 1s not necessary to an

effective recorganization. 11 U.S.C. Sec. 362 (d) (2). BSee, In Re
Gellert, 55B.R. 970 (Bkrtcy. D. N. H. 1983). In the present case

the balance due Movant on the note and mortgage is $15,998.92 [The
property is encumbered by a second mortgage in favor of Wells Faryo
Bank in the approximate amount of $60,013.00 and a first Mortgage
in [avour o[ Principal Residential Mortgage in the approximate
amount of $164,663.00.] The fair market value of the property s
approximately $210,000.00. Clearly, the Debtor(s) have no eguity
in the property.

Accordingly, Movant is entitled to an order terminating the
atay and authorizing it to foreclose its mortgage on the property.



pated: W) \AU)\ |

Respectfully submitted,
SHAPIRO & NOQRDMEYER, L.L.P.

By:/c/ Nancy A. Nordmever
Nancy A. Nordmeyer-121356
Lawrence P. Zielke-152559

Attorney for Movant
7300 Metro Boulevard #390

Edina, MN 55435-2306
(952) B31-4060




04-415%42-RJK

SWORN CERTIFTCATE OF SERVICE

STATE OF MINNESOTA )
} 88
COUNTY OF HENNEPIN )

I, Stephanie Pilegaard says that on Octcber 12, 2004, T mailed copies of the
annexed Mewmorandun of Law, Proposed Order for Relief from Stay, Notice of
Hearing and Moticn for Reliel from Stay and Certificate of Service on the
fellowing interested parties at their last known address, by mailing to chem,

via first class mail, a copy therecf, enclosed in an envelope, postage

prepaid and by depositing the same in the post office at Edina, Minnesota.

Wayne Pedersen Wells Fargo Mortgage
15765 127th Street SE PO Box 9194
Becker, MN 55305 les Moines, IA 50306

Jane Pedersgen
15765 127th Street SE
Becker, MN 553056

Mr. Robert J. Hoglund
Attorney at Law

1611 County Reoad B #106
Roseville, MN 55113

Michael Farrell, Trustee
PC Box 516
Earnesgville, MN 5€514

U.5. Trustee

1015 U.8. Courthcuse
2300 South 4th St.
Minneapolis, MN 55415

Principal Residential Mortgage
PO Box 711
Des Moines, IA  H0303

Mackall Crounse & Moore, DLC
901 Marguette Ave #1400
Minneapolisg, MN  55402-2859

CYNTHIA M. FLOYD
NOTART FUBLIC-MINNESOTA
MY COMMISSION EXPIRES 1-31-2005

Stephanie Pilegaard
gworn to before me October 12, 2004.

CYNTHIA M. FLOYD

— e NOTARY PUBLIGMIINEST 4
Notary ST My COMMSSION EXEIRES 313005
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04-27770

3211016897896
UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESCTA

In Re:
Case Number BKY 04-41542-RJK

Wayne Pedersen

Jane Pedersen,
Debtor (s)

ORDER FOR RELIEF FROM STAY

The above-entitled matter came for hearing on November 4,
2004 .

THIS CAUSE coming to be heard on the Motion of Key Bank, USA,
NA, a creditor in the proceeding, the Court having jurisdiction,
due notice having been given, and the Court haviuayg kbeen advised 1n
the premises;

IT IS HEREBY ORDERED,

That the automatic stay heretofore entered in this cage 1s
modified to the extent nacessary to allow Key Bank, USA, NA, 1ts
successors and/or assigns, to foreclose, 1n accordance with State
Law, the mortgage on the real property commonly known as:

Let 4, Block 1, schmidt’ s River Flace Plac TwWO

NOTWITHSTANDING Federal Rule of Bankruptcy Procedure 4001
(a) (3}, this order is effective immediately.

Dated:

BY THE COURT:

Judge of Bankruptcy Court



