UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:  Joseph Edward Flascher,

Debtor: Chapter 13 Case
Case No. BKY 04-41304-RJK.

NOTICE OF HEARING AND
MOTION FOR RELIEF FROM STAY

TO: The Debtor, Debtor's Attorney, Chapter 13 Trustee, United States Trustee, and the
other parties in interest specified in Local Rule 9013-3(a).

1. Guaranty Residential Lending, Inc. fka Temple-Inland Mortgage Corporation
(Movant), a secured creditor of the Debtor herein, by its undersigned attorney, moves the

Court for the relief requested below and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion at 2:00 o'clock p.m., on October
7, 2004, before the HonorableRobert J. Kressel, in Courtroom 8 West, United States
Courthouse, 300 South Fourth Street, Minneapolis, Minnesota, 55415, or as soon thereafter

as counsel can be heard.



3. Anyresponse to this motion must be filed and delivered not later than October
4, 2004, which is three (3) days before the time set for the hearing (excluding Saturdays,
Sundays, and holidays), or filed and served by mail not later than September 28, 2004,
which is seven (7) days before the time set for the hearing (excluding Saturdays, Sundays,
and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE

COURT MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT A HEARING.

4. This motion is filed pursuant to Bankruptcy Rule 4001 and Local Rule 9013-2
and Movant seeks relief from the automatic stay of 11 U.S.C. 8362 with respect to certain

real property owned by the Debtor and subject to Movant's first mortgage lien.

5. The Petition commencing this Chapter 13 Case was filed on March 12, 2004,

and the case is now pending in this Court. This Court has jurisdiction over this motion
pursuant to 28 U.S.C. §157(a), 81334, 11 U.S.C. 8362(d), Bankruptcy Rule 5005, Local

Rule 1070-1 and other applicable rules. This proceeding is a core proceeding.

6. By certain mortgage dated May 22, 1998, in the original principal amount of
$113,149.00 (Mortgage), Movant acquired a first mortgagee's interest in the following real

property (Property):

Lot 3, Block 1, Kimmer Estates.

The Mortgage was filed for record in the office of the Registrar of Titles, in and for Hennepin



County, Minnesota, on July 13, 1998, as document number 3033210.

7. The terms of Debtor's confirmed Chapter 13 plan (Plan) require Debtor to make
post-petition Mortgage payments directly to Movant when due. Debtor is delinquent with
respect to post-petition Mortgage payments for the months of July 2004 through September
2004 in a total amount of $3,552.57, including late charges. Movant has also incurred
attorney's fees and costs in the bringing of this motion.

8. Debtor's Three (3) month delinquency under the terms of the Mortgage
constitute cause, within the meaning of 11 U.S.C. 8362(d)(1), entitling Movant to relief from
the automatic stay. Movant does not have, and has not been offered, adequate protection

of its interest in the Property.

WHEREFORE, Movant, by its undersigned attorney, moves the Court for an order
modifying the automatic stay of 11 U.S.C. §362(a) so as to permit Movant to foreclose its
Mortgage on the Property and for such other relief as the Court may deem to be just, fair and

equitable.



Dated this _13th

day of September, 2004.

BY:

PETERSON, FRAM AND BERGMAN
A Professional Association

/el Michael T. Oberle

Michael T. Oberle. Atty. Reg. #130126
Attorneys for Movant

Suite 300, 50 East Fifth Street

St. Paul, Minnesota 55101-1197
Telephone: (651) 291-8955



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:  Joseph Edward Flascher,

Debtor: Chapter 13 Case
Case No. BKY 04-41304-RIJK.

AFFIDAVIT IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

STATE OF TEXAS )

COUNTY OF TRAVIS )

|, _LILIANA RAMIREZ , your affiant, being first duly sworn on

oath, state as follows:

1. | am an employee of Guaranty Residential Lending, Inc. fkaTemple-Inland

Mortgage Corporation (Movant), and | have personal knowledge of the facts stated herein.

2. | make this Affidavit in support of a motion to lift, modify or condition the

bankruptcy stay.



3. Debtor is the mortgagor on a mortgage dated May 22, 1998 which covers real

property located in Hennepin County and legally described as follows:

Lot 3, Block 1, Kimmer Estates,

and which is commonly known as: 7417 Dupont Avenue North, Brooklyn Park, MN 55444,
The mortgage was given to secure a promissory note. Copies of the note and the mortgage
are attached hereto as Exhibit A and Exhibit B, respectively, and incorporated herein by this

reference.

4. On or about March 12, 2004, Debtor filed a Petition under Chapter 13 of Title

11 U.S. Code in the United States Bankruptcy Court for the District of Minnesota.

5. Movant filed a Proof of Security Interest Claim with the Court on or about March

12, 2004.

6. Debtor's Chapter 13 Plan (Plan) provides that Debtor will maintain payments due

during the pendency of this case and cure an existing default within a reasonable time.

7. Debtor has failed to make Three (3) payments, which were due during the

pendency of this case, resulting in an arrearage of $3,552.57, including late charges.

Movant has aiso incurred attorney’s fees and costs in the bringing of this motion.



8. | have read the Motion in this matter, and it is true to the best of my knowledge,

information and belief,

9. Further, | saith not.

LILTANA RAMIREZ

Subscribed and sworn to before me

4

this __> day of Seplember, 2004,

™~ oo
™4 ’
PN e e

oLy Bubllc,

G AME RIVERA

4 R Notary Public

" '} STATE OF TEXAS

’ < My Comm. Exp. 01-20-2008

............
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NOTE

i
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May 22, 1998
[Date]

7417 DUPONT AVENUE NORTR, BROOKLYN PARK, Minnescta

55444
[Property Address] ’ '

1. PARTIES
“Borrawer”. means each person signing at the end of ihis Note, and the person's successurs and
Temple-Inland Mortgagae Corporation

and i successors and assigns.

2. BORROWER’S PROMISE TO PAY; INTEREST ‘
In retumn for a loan received from Lender, Bomower promises 1o pay the principal sum of

assigns. "Lender” means

ONE HUNDRED THIRTEEN TEOUSAND ONE HUNDRED FORTY NINE & 00/100

Dollars (US. § 113,145.00 ), plus intercst, to the order of Lender. Interest will b
from the date of disbursement of the loan proceeds by Lender, at the rate of SEVEN
perceat ( 7.000 %)perywunﬁllhefunmonntofprmcipalhasbeenpaid.

3. PROMISE TO PAY SECURED .
Bomwu’spmmisetopayismedbyammgage,
this Note and called the “Security InstrumeaL” The

deed of trust or similar security ing
ity Instrament protects the Lender

charged on unpaid principal,

that is dated the same date as
losses which might result if

Borrower defanlts under this Note,
4. MANNER OF PAYMENT
(A) Time
Bormwu'shallmakeapaymcmofpﬁnﬁpa!andhmm[.enduonﬂleﬁmday bf each month beginning on
July 1 . 1998 .Anyprincipalandinmremainingonmeﬁstdayof June .
2028 ,wil!bcdueondmtdalz.wﬁdnistzlledlhe'hﬂmrilyDam."
(B) Place
' Payment shall be made at’ 1300 S. Mopac Expresaway, Austin, TX 7874616947
Or at such plact: as Lender may designate in writing
by notice to Borrower.
(C) Amount
Each monthly payment of principal and interest will be in the amonnt of 11.S. $ ‘|753:79 .. This
amount will be part of a larger monthly payment required by the Security Instrument, that shall be applied 10 principal, interest
andolheritenrshtbeordcrdmibedmmeSecmitylnsmenL
(D) Allonge to this Note for payment adjustments ) ' .
If an allonge providing for ‘payment adjusiments is executed by Borfower together with this Note, the covenants of the
allonge shall be incorporated into and shall amend and supplemeant the covenants of this Not: as if allonge were 3 part of this

Note. [Check applicable box)
(] Gradusted Payment Ationge (] Growing Bquity Alonge [ Otes [speciy] |

5. BORROWER’S RIGHT TO PREPAY

Bomrower has the right 0 pay the debt evidenced by this Note, in whole
of any month. Lender shall accept prepayment on other days provided that
remamder of the month o the exient required by Lender and permitied b
partial prepayment, there will be no changes in the due date or in the am

. 'Writing to those changes.
. FHA Muldstate Fixed Rate Note - 10/95

%-ﬂ! (5€01)
JEF

or in part, without chary
Borrower pays in lerest
y regulations of ihe S
ount of the monthly pa:

VuP MORTGAGE FORMS - (000)521-729

Pagetol2 InRials:

EC of peaally, on the first day
n the amonnt prepaid for the

. If Bomrower makes a
t unless Lender agrees in

|
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6. BORROWER'S FAILURE TO PAY
(A) Late Charge for Overdue Payments )
If Leader has not received the full monthly payment required by the Security Instrument, 2s described in Paragraph 4(C)
of this Note, by the end ofﬁftecnmlmdardaysaﬁenhcpaymemisdue,unde:maycomqahwchmgeinmeamomtof
FOUR pexcent ( 4.00 %) of the ow ne amount of each payment.

(B) Default ) .

If Borrower delfaults by failing 10 pay in full any monthly payment, then Lender may, except as Limited by regulations of
the Secretary in the case of payment defaults, require immediate payment in foll of the yrincipal balance remaining due and ajl
accrued interest. Lender may choose not 10 exercise this option withont waiving its rights in the event of any subsequent defaul;.
In many circumstances regulations issued by the Secretary will limit Lender’s rights to require immediate payment in full in the
case of payment defaults. This Note does not authorize acceleration when not permitted by HUD regulations. As used in this Note,
"Secretmy"mmmeSmmyofHousingandUrbanDevelopmmorhisorherdesignee N .

(C) Payment of Custs and Expenses | _

If Lender has required immediate payment in full, as dwm'bedabove.Lmda'mayreq&‘nBomwuwpaycostsmd
expenses including reasonable and customary attomeys® fees for eaforcing this Note w0 (e extr.'ru not prohibited by applicable
Iaw, Such fees and costs shaubwinmﬁommedateofdisbmnwmmememmasmepﬁmwofmk Note,

7. WAIVERS .
Barrower and any other person who has obligations under this Note waive the'riglys of presentment and notice of dishonor.

"Prescalmeat” fncans the right W roquire Lender 1o demana payment of amounts due. “Motice of dishonor” means the right 10

mquhcbwdetmgivenoticetoomerpetsonsdmamumsduchavenmbmpaid. ) '

8. GIVING OF NOTICES _
‘ Unl&appﬁmblelawreqnimadiﬂ’ermtmemod.anynoﬁeethatmusthcgiveuloBouowenﬂhdumistewinbegivmby
delivering it or by mailing it by ﬁtstchmmaﬂmBomwaumcpmpmysddr&abaveu'aadﬁfmmddlmiﬁBmwhas
givea Lender a notice of Barrower’s different address, _
Any notice that must be given to Lender ander this Note will be given by first class mnail 10 Lender at the address stated in
Pamgmpb4(B)oratadiffetentaddressifBonowerisgivenamgiceofmatdiﬁmtaddm;.

BY SIGNING BELOW, Borrower accepis and agrees to the terms and covenants contain:d in dJu No'le.

M (Scal) ' (Seal)
S B FLASCHER : -Bormower -Borrower

(Scal) (Seal)
-Borrower ~Borrower
(Seal) (Seal)
«Borrower ~Borrowes
(Seal) (Seal)
-Borrower -Borrower

%-ﬂi 9601) . Page2ol2
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whose address is '1300 South Mopad Brpremiway, Anstin, T vsué : .
. . C » Bomower owes Iender 8 princlpal sum of

FHA Minucsots Mortgape - 496 -

Pago jor s ,mm.a'éE ’ ! ;!’ i
VNP UORTGAGE FORMS - (208)521-7291 . "n M"mm

~ JUL-30-01 MON 14:28 PH!NFRAH BE FAaX NO, 658]1753 P.02
J - : '
o ~ G -
~ .6 ————— —— - .
Vs Rt Se—— g
NG 3
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Date Filedt: 0711311998 04:99 prg , 2
As Doe #:3033210,9 ' 3
On CT #; 861045,9, t =)
. i ' -
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Krorrosooco 2 - MORTGAGE a717ee38ia703
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e THIS MORTGAGE (Seciricy Instrament™) ig givn on. %27 22, 1598 g
JOBEPK B PLASCHER A’ SINEX rmmson | '
Henn Co &Rt
PG L
L8 ’J
CBorrower™). This Secarity Tnstrument s given 1o Paiiii?rés
Fewple-Taland Yortgage Coxpevation |
» & Corpoexation |
whkb!scqmnhszndcxhﬂnsunmuwhelawsof EVADS, . | ;an&
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which has the of 7417 DUPONT AVENUE NORTE, BROORLYN Pamx
Minnesola 554e4 (&P Code] ("Property Addrecs™);

TOGEIm mﬂthe'hpmvmmumwmbueanu

THIS smumymmumrmmmummmmwm Us¢ and non-uniform covenants with

Umited whﬂmuhxjnﬁsdk&nmmﬁwnamﬁ&mm

Bmwcrandlmdu-wvwmtwagmeafo!lo_ws:
" UNIFORM COVENANTS,

pmmmrorhsmncawquimdmdummd. In any year in

lhepﬁn:ipaloﬁﬂlldm

any lats charges, a sum for taxes and special
Payments o ground rents on the Propesty, and ()
which lheLendu-mmpzyamolmge

mhmwlhcsmry_orumﬁngmdvﬂmba;dopmmrsw,winmyymh Such pramium

ﬂwsumsnldroLmderm;anu'Eocwnmds.'

Mument.ewhmvnwypaymndnn i
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If the Lender’s interest in this Secufity Instrument is held by the Secretary and|the Secretary reqbires
immediate payment in full under Paragraph 9, the Secretary may invoke the nonjudicia power of sale provided
in the Single Family Mortgage Foreclosure Act of 1994 ("Act™) (12 US.C. 3751 ef seq.) by requesting a
foreclosure commissioner decipnated under the Act to commence foreclosure and tb sell the Property as
provided in the Act. Nothing in the preceding sentence shall deprive the Secr:tary of any rights otherwise
available to a Lender under this Paragraph 18 or applicable law. L .-

H.RelmsaUppnpaymwlnfaﬂsmswcmedbymESwmiwImmmlmdashaﬂdishmgeIhisSecm-ily
Instrument withont charge 1o Borrower. Borrower shall pay any recordation costs, |

20. Waiver of Homestead. Borrower waives all right of homestead exemption in the :
21, Interest on Advances. The interest rate on advances made by Leuderundeqmagm’?h’l shall not exceed the
]

maxmmmaﬂowedbynpphmhlelaw

zz.RidelstothhSeciirityInstrument.ifoneowmoreridusmmteiby]l&rowlzrandmdedio’g'c&r

with this Security Instrument, the covenanis of each such rider shall be incorporsted. into and shall amend and
supplement the covenants and agreements of this Security Instrument as if the rider(s) were a part of this Security
lmEp,nmL [Check applicable box(es)]. . - ;

Condominium Rider Growing Eqity Rider L] Other [specify)

D PlannﬂlUlﬁl'Dmlopmeanidelw .' T:'»r pated Paymunmder
ANTTON .S vAAM Krph
BY SIGNINGBETOW. Boiower accepis >

ALES T 2t 2t sy
- i Jae

ridez(s) execated prower.and resorded withi s <
Wilnesses:

SEfE E FLASCHER. | -_,,m

|
| - _(SeaD
-~Borrower
(Seal) : ; X (Seal)
-Bocrower -Bomrower
(Sea) , | (SeaD
_m . i ' -Bamower -
(SeaD) L (s
-Borrower Bomower

@e‘cnmm (-970‘2) ) ‘Puo‘ 70tn

is
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STATE OF MINNESOTA, Hennepin - Countyss: .

Onthis 27ng  dayof may » 1998 » before me appeared

!
S |
Joseph E. Flascher, a single person - '
1] m me
personally known 1o be the person(s) destribed in and who executed the foregoing i mshmnmt'and acknowledged that

he executedthemas his free act and deed.

My Commisgion Expm
(Seal)

prep by Temple-Inland Mortgage Corporation

6465 Wayzata Blvd. Suite 990 Minnepolls, MN- 55426
AFTER RECORDING RETURN TO:

L

Robin S. Coonts

TEMPLE-INLAND MORTGAGE COKPORATION :
3001 Metro Drive, Suite 500 : i
Bloomington, MN 35425 ) S

InRiats; I

@hn(mm o702) PageBolo
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Prepared by, and ! Lomp No: 1156418

after reconding remuren to; Borrowe FLASCHER
TRUPLE~INTAND MORTUAGE CORPORATION 7417 Y'uPONT ;nmu: RORTR

.0, Box 2198 BROOXKIIN PARK ,innegota S5S444
Austin, TX 78768-21598 AP#: 9 119 21 23 0106

Am: Darla A, Petrick

ASSIGNMENT OF SECURITY INSTRUMENT
|

For Value Recoived, the underxigned bolder of a M in *Assignor*) whose address Is
1300 2. Mopac Expresswxy Justin, TX 78;46- 9"(haem noc’)
grane, gell, assign, tranafer sod convey, unto = @overmment National dorkgage Assoclatiocm
(herein "Assignee”), whose addrema s 1335 @ Street, N.W,, BSuite 64D
Rashington

+ BC 20005 , 9 coqain Morigage, dated  MBY 233, 1958 ymaide and executed
JOSBPHE 5 FLASCHER A BINULE PERION ' >
l

toand jn favor of TeRPle~-Inland Mortaage Corporation ‘ .
upen the following described property simated =~ Hsumepin County ,|Stme of MDMMBSOZA , :

, does hercby

LOT 3, BLOCK 1, KIMMER ESTATES, ACCORDING TO THE RECHDED PLAT TEEREOW O
FILE AND OF RECORD 2N THR OFFICE OF THE REGISTRAR OF TZTLES IN AXD FOR
mm,mqﬂ-

such Mortgage having been plven to sccure payment of 113,149.00 which Montgage is recorded on

in Book, Volume, or Liber No. Jatpage | . (or s
No. ) of the Deed Records (or Registrar of Thle) of 3"“‘?# County, State of
MINNESOTA .mgmmMmda)mdomumwwmmgmduMmbmm

ticreon with interest, and all rights sccrucd or o accrue vudsr such Mortgage,

TO HAVE AND TO HOLD the same vuto Assignee, iummormduaiﬁm, Jnm:v, fubject only to the terms
and conditious of the abovedescribed Mortgage, - '

WHEREOF, the uwndersigned Assignor has executed Lhix.usimnq!nofmmem
.-w‘"{‘Eii)U,:';’wg

IN
Jyne 25, 1998

%,

U

(LY

m\“‘ ™

3

£
".‘

) a1 N

*,

) State of Taxas Y, N
Wuf Travis ’l'"”"”n'“.‘“ !

|
The ing fnistrament was acknowledged before me this ,  June 25, 1998
by Xathy L. McCarty, Vice Propident e e s day, rer

of Templu-Iniand Nortgage Corporation | wwponﬂon.onbdnlfd'hwlpmdm

Datla A. Petrick




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:  Joseph Edward Flascher,

Debtor: Chapter 13 Case
Case No. BKY 04-41304-RJK.

MEMORANDUM OF LAW

Guaranty Residential Lending, Inc. fka Temple-Inland Mortgage Corporation
(Movant) submits this memorandum of law in support of its motion for relief from the stay in
the above-entitled matter.

EFACTS

Movant holds a valid, duly perfected mortgage on certain real property owned by
Debtor. Debtor's confirmed Chapter 13 Plan (Plan) requires Debtor to make post-petition
mortgage payments directly to Movant, when due. Debtor is delinquent in respect to post-
petition mortgage payments for the months of July 2004 through September 2004 in the
amount of $3,552.57.

ARGUMENT

Under 8362(d)(1) of the Bankruptcy Code, relief from the automatic stay shall be
granted upon request of a creditor "for cause, including the lack of adequate protection of
an interest in property of such [creditor]." 11 U.S.C. 8362(d)(1). Debtor has failed to make

the payments required by the terms of the Plan. Such a failure constitutes cause for lifting



the automatic stay pursuant to 11 U.S.C. 8362(d)(1). First Federal Savings and Loan

Association of Minneapolis v. Whitebread, 18 B.R. 192 (Bkrtcy. D. Minn. 1982).

Furthermore, debtor has otherwise failed to provide Movant with adequate protection of its
interest in the property.

Such circumstances constitute cause, within the meaning of 8362(d)(1), justifying
relief from the stay. In Re Tainan, 48 B.R. 250 (Bkrtcy E.D. Pa. 1985); In Re Quinlan, 12
B.R. 516 (Bkrtcy. W.D. Wis. 1981).

Accordingly, Movant is entitled to an order terminating the stay of 11 U.S.C.

8362(a) and authorizing it to foreclose its mortgage on the property.

Dated this _13th _ day of September, 2004.

PETERSON, FRAM AND BERGMAN
A Professional Association

BY: /e/ Michael T. Oberle
Michael T. Oberle

Atty. Reg. #130126

Attorneys for Movant

Suite 300, 50 East Fifth Street
St. Paul, Minnesota 55101
Telephone: (651) 291-8955



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:  Joseph Edward Flascher,

Debtor: Chapter 13 Case
Case No. BKY 04-41304-RJK.

UNSWORN DECLARATION
FOR PROOF OF SERVICE

I, Michael T. Oberle, employed by PETERSON, FRAM AND BERGMAN, P.A.,
attorneys licensed to practice in this court, with an office at Suite 300, 50 East Fifth Street,
St. Paul, MN, 55101, declare that on September 13, 2004 | served the annexed: a) Notice
of Hearing and Motion for Relief from Stay, b) Affidavit in Support of Motion for Relief from
Stay, ¢) Memorandum of Law, and d) proposed Order for Relief upon each of the parties
listed below by mailing to each of them a copy of each thereof, enclosed in an envelope, first
class postage prepaid, and by depositing same in the post office at St. Paul, Minnesota,
directed to them at their last known addresses, as follows:

United States Trustee Jasmine Z. Keller
300 S 4th St # 1015 Chapter 13 Trustee
Minneapolis MN 55415-1329 310 Plymouth Bldg.

12 S 6th Street
Joseph Edward Flascher Minneapolis MN 55402
7417 Dupont Avenue North
Brooklyn Park, MN 55444 Curtis K. Walker, Esq.

4356 Nicollet Avenue South
Minneapolis, MN 55409

And | declare, under penalty of perjury, that the foregoing is true and correct.

Signed: _/e/ Michael T. Oberle




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Joseph Edward Flascher,

Debtor: Chapter 13 Case
Case No. BKY 04-41304-RJK.

ORDER FOR RELIEF FROM AUTOMATIC STAY

The above-entitled matter came before the Court on October 7, 2004, on the motion
of Guaranty Residential Lending, Inc. fka Temple-Inland Mortgage Corporation (Movant)
seeking relief from the automatic stay of 11 U.S.C. 8362(a). Based upon the statements
of counsel and all of the files, records and proceedings herein, the Court now finds that
cause exists entitling Movant to the requested relief.

NOW, THEREFORE, IT IS HEREBY ORDERED that the automatic stay of 11 U.S.C.
8362(a) is immediately terminated as to Movant; and, Movant, its successors or assigns, are

hereby authorized to foreclose pursuant to Minnesota law that certain Mortgage dated May

22,1998, filed for record in the office of the Registrar of Titles in and for Hennepin County,
Minnesota, on July 13, 1998, and recorded as Document No. 3033210 and covering real

property located in Hennepin County, Minnesota, which is legally described as follows:



Lot 3, Block 1, Kimmer Estates.

Notwithstanding Fed. R. Bankr. P. 4001(a)(3), this order is effective immediately.

Dated this ____ day of , 2004.

Robert J. Kressel
United States Bankruptcy Judge



