UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
Karen Clifford NOTICE OF HEARING AND

MOTION FOR RELIEF FROM
AUTOMATIC STAY

Debtor
Chapter 13, Case No. 04-40731

TO: Karen Clifford, INCLUDING TRUSTEE AND OTHER INTERESTED PARTIES

1. Washington Mutual Bank, F.A., (Movant), a corporation, by its undersigned
attorneys, moves the Court for the relief requested below and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion at 2:00 pm on October 7, 2004, in
Courtroom 8 West, 300 South Fourth Street, Minneapolis, MN 55415 or as soon thereafter as
counsel can be heard.

3. Any response to this motion must be filed and delivered not later than on October
4, 2004, which is three days before the time set for the hearing (excluding Saturdays, Sundays,
and holidays), or filed and served by mail not later than September 29, 2004, which is seven days
before the time set for the hearing (excluding Saturdays, Sundays and holidays). UNLESS A
RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT
THE MOTION WITHOUT A HEARING.

4. This court has jurisdiction over this motion pursuant to 28 U.S.C. 88 157 and

1334, Federal Rules of Bankruptcy Procedure 5005 and Local Rule 1070-1, and is a core



proceeding. The petition commencing this Chapter 13 case was filed on February 15, 2004. The
case is now pending in this court.

5. This motion arises under 11 U.S.C. 8 362 and Federal Rules of Bankruptcy
Procedure 4001. This motion is filed under Federal Rules of Bankruptcy Procedure 9014 and
Local Rules 1201-1215. Movant requests relief with respect to a mortgage lien encumbering
real property of Debtor.

6. Debtor above-named are the owner of certain real property located at 4252 Utica
Avenue South, Minneapolis, MN 55416, legally described as follows, to-wit:

Lot 14, Block 11, Browndale, Hennepin County, Minnesota

7. The indebtedness of Karen Clifford is evidenced by a Promissory Note and
Mortgage dated March 28, 2003, filed of record in the Hennepin County Recorder's office on
April 15, 2003, and recorded as Document No. 8013650. A true and correct copy of the front
page of the recorded mortgage is attached as Exhibit A.

8. The Debtor was current on her mortgage obligation to Movant at the time of the
bankruptcy filing. Movant has not filed a Proof of Claim nor receiving payments from the
Trustee.

9. Pursuant to said Plan, the Debtor was to maintain monthly payments due and
payable pursuant to the indebtedness to Movant outside the Plan.

10. The Debtor has failed to pay the monthly payments on the indebtedness, outside
the Plan for the months of April 1, 2004 to the present date and as of the hearing date October 1,
2004 will be due for a total delinquency of $3,891.47 together with reasonable attorneys fees and

costs incurred pursuant to the terms of the note and mortgage.



11. By reason of the foregoing, Debtor is in default on payments under the note,
mortgage and the Chapter 13 Plan. Movant is inadequately secured and entitled to have the
automatic stay lifted and vacated so it can commence foreclosure against the property under the
mortgage pursuant to Minnesota Statutes.

WHEREFORE, Movant by its undersigned attorney, moves the Court for an Order that
the automatic stay provided by 11 U.S.C. Section 362 (A) be terminated to permit Movant to
foreclose its mortgage on the subject property, and for such other and further relief as may be
just and equitable.

Dated: September 13, 2004
USSET & WEINGARDEN P.L.L.P

By: _ /E/Paul A. Weingarden/Brian H. Liebo
Paul A. Weingarden, #115356
Brian H. Liebo #277654
Attorney for Movant
4500 Park Glen Road, #120
Minneapolis, MN 55416
(952) 925-6888




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
IN RE:

Karen Anne Clifford
AFFIDAVIT OF PETITIONER

Debtor

Chapter 13, Case No. 04-40731

STATE OF GEORGIA

COUNTY OF FULTON

Shanon Chance, being first duly sworn, deposes and states
she is authorized representative of Movant and has direct real-
time access to the computer records of Movant which are
maintained in the ordinary course of business and that she has
read the annexed Notice of Hearing and Motion for Relief From
Automatic Stay, and that it is true of her knowledge to the best

of her information.
./\J A\

Subscribed and sworn to before me this
26th day of July, 2004.

Notary Public /]f f\“
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DEFINITIONS

Werds used 5a multiply ssetions of this dosument are defined below and other words are defined
in Seotions 3, 11, 13, 18, 20 and J5. Cestain rules regerdiog the usage of words vead in this
document are also provided in Scotlon 16.

(A) "Sceurity Tastrument” meana this documcnt, whick is dsted manch 28, 2003

together with all Riders 10 this documeut.
{B) "Borrower™ i* KaREN ANNE CLIFFORD, AN UNMARRIED WOMAN

Borrower ix the mortgagor uader this Secunity Instyument,

MINNESOTA ~ Single Fetnlly — Fannie Mas/Fraddie Mas UNIFORM INSTRUMENT Form 3024 1/Q1
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{C) "Lender” is  wASHINGTON MUTUAL BANK, FA

Lendesis s FEQERAL. SAVINGS BANK
organized and existing vnder the Iawo of THE UNITED STATES OF AMERICA
Lander's address s 3893 AIRWAY DRIVE, SANTA ROSA, CA 05403

Lender is the mortgages under this Security Instrument.
{D) "Note" meagp the promissary oote signsd by Borrower and dated waRGH 24, 2003
The Noto atates thot Bosrower nwen Lander gevenTy FIVE THOUSAND AND D0/100

s
(Us.§ 75,000, 00 } plu interest. Bosrower has promised to pay thiy debt in regular
Periodic Psycavats snd to pey the debt in Jull ant later thae app )L v, 2039 .
(E) "Proptrty” means the property that iz doseribed below ixpder the heading "Tranefer of Rights
in the Property,”
() "Loan" moane the debt evidenced by the Nota, plus interest, a0y prepryment charges and [ate
ehargss due under the Note, and of! sums duc ynder this Secusity lnstrument, plus intersst,
(@) "Riders® means all Riders to this Security lnstroment That st saovuted Uy Doxxowes, The
following Ridese are to be executad by Borrower [check box sa applicablel:

Adjustyble Rate Rider Cogdominium Rider Second Home Rider
Baftooy Rider Plagued Unit Development Rides 174 Famify Rider
VA Riger Biweskly Payment Rider Other(s) [spacifyl

TIMELY PAYMENT RIDER

{H) "Applicable Lyw" means all coptrolling applicablc fedarsl, stats and Jocal ststutes,
segulations, ordinances 1ad admlaistratives ruleg aad ordars (hat have the effact of law) s wall as
all applicable final, oonsppesiebie judicial ons,
{I} “Comwmuwnity Assovistion Dues, Fces, and Assessents” meags all dyos, Yess,
assoagments kod other charges that aye imposed on Borrower or the Property by a condominium
aggociation, bomepwners assccistion or sirpilas orgapization.
I} "Blectronic Funds Tranaler" meaos soy iragsfer of funds, other than s tranmaction
origioated by check, dralt, or timilar paper ingtriyment, which is Initinted through an elootranic
L, telephonio instrument, computar, or magietic tape 0 86 16 &rder, instrver, or suthorize
s financhal {pstitution to debit or credit s axount. Such term includes, but is not limited to,
polatofwals transfers, sutomated teller machine tragsactions, translers initisted by telephons, wire
isanalers, aud atamated clearinghovse teaosters.
" Hems" means thoee items that are deecribed In Secticn 3,
L) "Miscellaneous Proceeds™ means soy compensation, settomeant, award of damages, or
ocetdy %msy third {other thag Insursaco proceeds pald under the coverages
own“bng n ) for (xi damage 10, or desttuction ol, the Propenty; (i} condemnstios or
other taking of all of say part of the Property; (i) cunveyaues in liss of condsmostion; or Gv)
m.{mmmtauam af, or anyissions as to, ths value apdfor condition of the Propecty.
d(g)vlt or:g:ﬁlnsw;m" vaeass ingurance protosting Lender sgainst the nonpayment of, or
3041 00, A0,
(N) "Periodic Payment™ means the regulrly schedulod wmoust duo lor peinei
interest upder the Note, plus (i) wmom"m{k Section 3 ntthhSwityIa&w .pd e
{O) "RESPA" means Roal Eststc Settioment Procadures Act (12 US.C. Section 2501 ot £sq.)
20d it Implaraeatiog segulation, opzfumon X (24 CER, Part 3500). a3 they might bo amendad
from. tizo to time, or acy additional or aucceusor Icgisintinn or regulation that governs the same
subject matter, As used in this Security Iostrument, “RESPA” refers w all reguitements and
sesirictiona that ace imposed in regard to a “federally related mortgags Joan” sven if the Loan
does pot qualify as 3 "federally rslated mortgags loag” under RESPA,

Initiats W
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{P) ~Suscessor ia Interest of Borrower® .means auy party that bas taken title o the Property,
whrther or pot tHAT pacry has emumed Borrower'a obligations vader we Notz andlor this Security

losteument,
RANSEER OF RIGHTS IN THE PROPERTY

This Swcusity Instrument secuge to Leader: (i} the repayment of the Lows, aod all renawals,
extensions and modifications of the Note; end {§i) the performance of Borrowee's rovenants sad
agtezments woder this Seourity Instroment and tha Note. For thin purpase, Borrower does bareby
mortgege, grant and copvey ta Leader and Lender’s suodeasors and assigns, with power of sale, the
following described propsriy located inthe  coUNTY [Type of Recording Jurisdiction]
of weNNEPIN {Name of Recording Jurlsdiction):

THE LECAL DESCRIPTION IS ATTACHED HEREYO AS A SEPARATE EXHIBIT

AND 1S MADE A PART HEREOF.
Parcel ID Number: 9702824320211 which ourrantly hus the address of
4282 LT)ITA AVENUL GOUTH ) (Sireed
ST LOUIS PARK (City} » Minuesot 5418 {Zip Coda)
{"Property Addreea™):

TOGETHER WITH all the improvements aow or hareaftar erected on the property, and alt
casements, appurienances, and {iztures aow or heeoafior o part of the peoperty. All replscements
apd additions shall alsg be covered by ihis Secusity Instrument. All of the foregoing is relerrad 80
in this Securlty Instroment as the “Property.” )

BORROWER COVENANTS that Borrower is (awfully seised of the estate becoby conveyed
and bas he right 30 mOmERRS, gremt sad Gouwy the Propeity and that the Froperty is
zho'et‘l’mbezh'd,l? o t at] oisd “éwdgzixdﬂda:m:«w wwm‘gm

title to the al] olsims an ands, subject 1o any eacum i

THIS SECW 'ﬁé”m combinms unilorm covepants for oational use and

noguniform covensats with limited varlations by Jwiadiction to ecamitiuts & unifore seeneity

instrument covering vrglbmty

UNIFORM CO . Borrower and Lander covenaut and sgree as foliows:

1. Pagomem of Principal, Interest, Escrow Itema, Prepayment Charges, and Late
Chargos, Barrower shil pay when due the principul of, sud iswcest op, tho debt ovidenced by the
Note and any prepsyment charges a0d Jato charges due under the Note. Borrowes shall alse pey
tueds for Becrow Items prususnt to Section 3. Paymeats due uader the Note aed this Security

{nlmmm
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

Karen Clifford MEMORANDUM OF LAW

Debtor

Chapter 13, Case No. 04-40731

11 U.S.C. Section 362(d) provides that on request of a party in interest and after notice
and a hearing, the court shall grant relief from the stay provided under section (a) of this section
for cause, including lack of adequate protection of an interest in property of such party in
interest. Failure of a Chapter 13 debtor to make postconfirmation payments to a mortgagee is

sufficient cause for relief from the automatic stay. Reinbold vs. Dewey County Bank, 942 F.2d

1304 (8th Cir. 1991). Following the debtor's filing of the petition on February 15, 2004 no
payment has been made to movant for the month(s) of April 1, 2004 to the present and as of the
hearing date October 1, 2004 will be due. Accordingly, cause exists for the granting of relief
from the automatic stay.

WHEREFORE, Washington Mutual Bank, F.A. respectfully requests this Court to grant
movant relief from the automatic stay of 11 U.S.C. Section 362(a).

Dated: September 13, 2004. USSET & WEINGARDEN P.L.L.P

By: _ /E/ Paul A. Weingarden/Brian H. Liebo
Paul A. Weingarden, #115356
Brian H. Liebo #277654
Attorney for Movant
4500 Park Glen Road, #120
Minneapolis, MN 55416
(952) 925-6888




U.S. BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

Karen Clifford

Debtor UNSWORN DECLARATION
FOR PROOF OF SERVICE

Chapter 13, Case No. 04-40731

Erin Kay Buss, employed on this date by USSET & WEINGARDEN, attorney(s) licensed to
practice law in this court, with office address of Suite 120, 4500 Park Glen Road, Minneapolis,
Minnesota 55416, upon penalty of perjury, declares that on September 13, 2004, | served the
annexed Notice of Hearing and Motion for Relief from Automatic Stay upon each of the entities
named below by mailing to them a copy thereof by enclosing same in an envelope with first class
mail postage prepaid and depositing same in the post office at Minneapolis, Minnesota,
addressed to each of them as follows:

Office of the United States Trustee
1015 U.S. Courthouse

300 South Fourth Street
Minneapolis, MN 55415

Jasmine Z. Keller
Chapter 13 Trustee

310 Plymouth Building
12 South 6th Street
Minneapolis, MN 55402

Thomas F. Miller

Attorney at Law

130 Lake Street W., PO Box 387
Wayzata, MN 55391

Karen Clifford
4252 Utica Avenue South
Minneapolis, MN 55416

[E/ Erin Kay Buss
Erin Kay Buss




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Karen Clifford

Debtor.

Chapter 13, Case No. 04-40731

The above entitled matter came on for hearing upon motion of Washington Mutual Bank,
F.A., (Movant) pursuant to 11 U.S.C. Section 362 on October 7, 2004 at the U.S. Bankruptcy
Court, Minneapolis, Minnesota. Appearances were as noted in the record. Based upon the
evidence adduced at said hearing, the arguments of counsel, and the Court being fully advised of
the premises,

IT ISHEREBY ORDERED THAT:

The automatic stay imposed by 11 U.S.C. §362 is hereby terminated as to the real
property over which the Movant, its successors or assigns, has an interest, said property legally
described as:

Lot 14, Block 11, Browndale, Hennepin County, Minnesota

Movant may proceed to foreclose its mortgage in accordance with Minnesota Statutes.
Movant's request for attorneys fees and costs shall not be considered as this is governed by state

law. Notwithstanding Federal Rules of Bankruptcy Procedure 4001(a)(3), this order is effective
immediately.

Dated this __ day of , 2004,

Judge of the Bankruptcy Court





