UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre:
Intrepid USA, Inc., Case No. 04-40416
(Jointly Administered)
Debtor.
Chapter 11 Case

NOTICE OF HEARING AND MOTION (1) TO REQUIRE ASSUMPTION OR
REJECTION OF EXECUTORY CONTRACT OR ALTERNATIVE RELIEF (2) TO
COMPEL TIMELY PERFORMANCE UNDER FRANCHISE AGREEMENT AND
(3) TO GRANT ADMINISTRATIVE EXPENSE PRIORITY FOR POST-PETITION

AMOUNTSDUE UNDER FRANCHISE AGREEMENT

TO: The Trustee, the Debtor and the other entities specified in Local Rule 9013-3(a).

1 Robert J. Poturalski and Barbara A. Poturalski (the “Ohio Franchisee”), by their
undersigned counsel, moves the Court for the relief requested below and gives notice of hearing.

2. The Court will hold a hearing on this Motion at 10:30 am. on October 6, 2004,
before the Honorable Nancy C. Dreher in Courtroom No. 7 West, United States Courthouse, 300
South Fourth Street, Minneapolis, Minnesota.

3. Any response to this Motion must be filed and delivered not later than October 1,
2004, which is three (3) days (excluding weekends or holidays) before the time and date set for
the hearing, or filed and served by mail not later than September 27, 2004, which is seven (7)
days (excluding weekends and holidays) before the date set for the hearing. UNLESS A
RESPONSE OPPOSING THIS MOTION IS TIMELY FILED, THE COURT MAY GRANT
THISMOTION WITHOUT A HEARING.

4. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. 88§ 157 and
1334, and Bankruptcy Rule 5005. This motion proceeding is a core proceeding under 28 U.S.C.
8§ 157(b)(2)(A), (B) and (O). The petition commencing this Chapter 11 case was filed on

January 29, 2004 ("Petition Date™). This case is presently pending in this Court.
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5. This Motion arises under 11 U.S.C. 88 365(d)(3) and 503(b). This Motion isfiled
under Bankruptcy Rule 9014 and Loca Rules 9006-1 through 9017-1. The Ohio Franchisee
requests an order of this Court requiring Intrepid U.SA., Inc. and Intrepid Affiliates, Inc.
(hereinafter referred to as Intrepid USA and Affiliates, individually, and the Debtors,
collectively) to assume or reject the Franchise Agreement (as defined below); to timely perform
the estate's obligations under the Franchise Agreement pending such assumption or rejection;
and granting the Ohio Franchisee a claim entitled to administrative expense priority for all
amounts due under the Franchise Agreement and related documents incurred during the
pendency of this Chapter 11.

6. The Ohio Franchisee is the franchisee in several counties in northwest Ohio which
provides personal care in home hedth care services in such counties. The Ohio Franchisee
originaly entered into a franchise agreement dated July 12, 1995, with Western Staff Services
(USA), Inc. (hereinafter “Western”) to provide administrative services to Western, which
supplied temporary heath care staffing and home heath care to health care service providers and
individuals.

7. During late 1999 and early 2000, Western, the franchisor under the Franchise
Agreement, sold its business to Intrepid U.S.A., Inc., one of the Debtors in this consolidated
case. The Debtors thereafter assigned all of the franchises to Intrepid Affiliates, Inc.

8. The northwest Ohio locations have been operated as a franchise of the Debtors.
The Ohio Franchisee provides management and care services through local staff, and the Debtors
hold all of the licenses (Medicare and Medicaid) and any certificates of need. The Debtors hill
for the services which the Ohio Franchisee provides, collect all of the revenues, pay certain

expenses, including payroll for field staff, and retain 8% of the revenues as a franchise fee.
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Under the Franchise Agreement, the balance of the revenues is required to be paid to the Ohio
Franchisee on a monthly basis.

0. Immediately after acquiring the frarnchise business, Debtors began dismantling
such business. In 2000, they offered all franchisees the option to buy each of their respective
franchises at a 75% discount off the formula price set forth in the standard franchise agreement.
On information and belief, al but three franchisees accepted the offer, and bought their franchise
at the discounted price. The Ohio Franchisee did not accept the buy out offer and elected to
retain the franchise.

10. At about the same time the Debtors began offering the above-described buy out
program, it also began reducing the services that it provided under the Franchise Agreement.
The Ohio Franchisee alleges that the reduction of services constitutes a substantial, material and
continuing default under the Franchise Agreement. Such defaults are set forth in detail in the
supporting Affidavit of Robert J. Poturalski accompanying this motion.

11. In early April 2004, the Ohio Franchisee was anticipating the receipt of net
revenues under the Franchise Agreement from the Debtors; however, the Debtors failed to pay
such revenues to the Ohio Franchisee. The Debtors issued checks that were subsequently
dishonored because they had been written on closed accounts. It was at or about this time that
the Ohio Franchisee discovered that Intrepid USA had filed a petition under Chapter 11 in the
Digtrict of Minnesota. The Ohio Franchisee further discovered that on April 12, 2004, Intrepid
Affiliates, Inc. filed a petition under Chapter 11.

12. Debtors are aso in default under the Franchise Agreement for falure to pay
additional pre-petition revenues due to the Ohio Franchisee. The Ohio Franchisee has calculated
they are owed $39,477.35 in pre-petition profits, which the Debtors have failed and refuse to pay

to the Ohio Franchisee.
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13. Since the commencement of the Chapter 11 cases, the Debtors have failed to
provide required services under the Franchise Agreement and have altered the historical payment
practices so as to withhold post-petition sums due to the Ohio Franchisee. Each and every post-
petition payment has been late, and only paid after the Ohio Franchisee and/or their counsel have
contacted the Debtors to demand such payment. Debtors have provided little or no accounting
from which the Ohio Franchisee can determine what amounts they are being paid for, whether
the Debtors have correctly billed for services and whether the correct amounts are being paid to
the Ohio Franchisee. The lack of accounting and failure to timely pay all post-petition amounts
due the Ohio Franchisee has caused significant financial hardship to the Ohio Franchisee and has
also significantly and perhaps irreparably damaged the Ohio Franchisee’s business relations with
clients and the agencies with whom the Ohio Franchisee works. To the best of their ability to
estimate, the Ohio Franchisee estimates that the post-petition defaults and failures of the Debtor
to perform their obligations under the Franchise Agreement are causing the Ohio Franchisee
damage not less than the amount of approximately $10,000 per month, most or al of which
amounts constitute a claim which is entitled to priority under 11 U.S.C. § 503(a).

14.  The Franchise Agreement constitutes an executory contract within the meaning of
11 U.S.C. 8 365. As set forth above, and as set forth with greater specificity in the attached
Affidavit of Robert J. Poturalski, the Debtors are in default of their obligations under the
Franchise Agreement and such actions are causing substantial harm to the business of the Ohio
Franchisee, as well as substantial monetary damages. The Ohio Franchisee requests an order of
this Court pursuant to 11 U.S.C. 8365(d)(2), ordering the Debtors to determine on or before
October 15, 2004, whether they intend to assume or reject the Franchise Agreement, and further
directing that the Debtors timely pay to the Ohio Franchisee al post-petition obligations due

under the Franchise Agreement during the pendency of their decision to assume or regject, and
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granting the Ohio Franchisee an administrative expense priority pursuant to 11 U.S.C. §503(b)
for all amounts due under the Franchise Agreement from the petition date through the date of
assumption or rejection; alternatively, the Ohio Franchisee requests that the Court determine that
the Franchise Agreement is not subject to assumption or assignment by Intrepid pursuant 11
U.S.C § 365(c)(1) and (2).

15. Pursuant to Local Rule 9013(2)(c), the Ohio Franchisee hereby gives notice of

their intention to offer oral testimony at the hearing of this matter from the following witnesses:
Robert J. Potural ski
5445 Southwyck Boulevard, Suite 208
Toledo, Ohio 43614

The witness intends to testify as to the facts and circumstances surrounding the Franchise
Agreement, the Debtors defaults under the Franchise Agreement, and the harm being caused by
the Debtors’ failure to assume or regject the Franchise Agreement and timely pay its obligations
thereunder.

WHEREFORE, the Ohio Franchisee respectfully requests the order of this Court as
follows:

(A)  Directing the Debtors pursuant to 11 U.S.C. 8365(d)(2) to assume or reject the
Franchise Agreement with the Ohio Franchisee not later than October 15, 2004;

(B)  Directing the Debtors to timely perform all of their post-petition obligations under
the Franchise Agreement pending determination as to assumption or rejection, including, but not
limited to, the payment of amounts due under the Franchise Agreement;

(C)  Granting administrative expense priority to the Ohio Franchisee for al amounts
due under the Franchise Agreement following the commencement of Chapter 11 proceedings,
and

(D)  Granting such other and further relief as to the Court seems just and equitable.
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Dated this 17th day of September, 2004.
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/el Larry B. Ricke

Steven D. DeRuyter (#0022287)
Larry B. Ricke (#0121800)

LEONARD, STREET AND DEINARD
Professiona Association

150 South Fifth Street, Suite 2300
Minneapolis, Minnesota 55402
Telephone: 612-335-1500

Facsimile: 612-335-1657

ATTORNEY S FOR ROBERT J.
POTURALSKI AND BARBARA A.
POTURALSKI



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre:

Intrepid USA, Inc., Case No. 04-40416
(Jointly Administered)
Debtor.
Chapter 11 Case

AFFIDAVIT OF ROBERT J. POTURALSKI

Being first duly sworn to tell the truth, I, Robert J. Poturalski, testify to the following.

1. I and my wife, Barbara A. Poturalski, (collectively “Franchisees”) are the
franchisees under the following agreements (collectively, “Franchise Agreements”) with
Intrepid Affiliates, Inc. (“Franchisor”), assignee of Western Staff Services (USA), Inc., the
franchisor under the Franchise Agreements and one of the debtors in this consolidated case.

[1] Franchise Agreement dated July 12, 1995;

[2] Addendum to Franchise Agreement dated July 12, 1995 (“Addendum™);
[3] Equipment Operating Lease Agreement dated August 11, 1995;

[4] Local Payroll Addendum dated July 12, 1995; and,

[5] Security Agreement dated July 12, 1995.

Attached as a composite Exhibit A are true, accurate, and complete copies of each
of the listed Franchise Agreements.

2. I am submitting this Affidavit in support of a motion seeking a determination that
the Franchise Agreements are not assumable or an order directing Franchisor to reject the
Franchise Agreements as a burden on the Estate.

3. I have firsthand knowledge of the matters that I describe in this Affidavit as a
result of conducting the business that my wife and I own and operate as the Ohio Franchisee
under the Franchise Agreements and observing the performance and defaults of Franchisor. Our
business under the Franchise Agreements, which covers several counties in northwest Ohio,
provides administrative services to Franchisor for Franchisor’s business of supplying temporary
health care staffing and home health care to health care service providers and individuals.

4. For the events described in this Affidavit, Intrepid USA, Inc. (“Intrepid”) and its

officers, directors, employees, agents, and contractors acted for Intrepid (for itself and as debtor-
in-possession) and for Franchisor (for itself and as debtor-in-possession).
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5. Attached as Exhibit B is a document titled “Franchise Program” that was given
to the Franchisees to explain the benefits of doing business as a franchisee and thereby to induce
Franchisees to enter into the Franchise Agreements. Franchise Program is intended to explain
in plain English the Franchise Agreements. Franchise Program explains that the primary
benefits of being a franchisee include the brand recognition associated with a franchisor; the
knowledge, expertise, and key services provided by a franchisor (including advertising and
marketing services); access to capital services; and access to referrals from national and regional
customers (collectively with other services provided by Franchisor, “Franchisor Services”).
Franchisees relied on the descriptions in Franchise Program to enter into the Franchise
Agreements. Intrepid and Franchisor have failed to provide Franchisor Services as described in
Franchise Program.

6. Assuming and performing the Franchise Agreements will constitute a burden on
the Estate. Intrepid and Franchisor have admitted to me that Intrepid and Franchisor are losing
money under the Franchise Agreements and cannot continue to provide services at the current
deficient level because of the losses. Intrepid’s and Franchisor’s current and historical
performance of the Franchise Agreements are in material default of the Franchise Agreements.
Future performance of the Franchise Agreements without default by Intrepid and Franchisor will
require Intrepid and Franchisor to spend significant additional sums of money. Therefore, the
Franchise Agreements are a burden on the Estate and assumption of the Franchise Agreements
and performing them without default will substantially increase the burden on the Estate. In
addition, Intrepid and Franchisor would have to cure existing defaults or pay damages for them.

7. Assuming and selling the Franchise Agreements would likewise constitute a
burden on the Estate because the value of the franchises is less than the cost of curing defaults as
admitted by the conduct of Intrepid and Franchisor. Immediately upon acquiring the franchise
business, Intrepid and Franchisor began dismantling the franchise business. In 2000, they
offered all franchisees the option to buy each of their respective franchises at a 75% discount off
of the formula price set forth in the standard franchise agreements. All but three franchisees
accepted the offer, and bought their franchises at the discounted price. Applying this same
discount to the formula in the Franchise Agreements yields a purchase price of approximately
$33,000 for the northwest Ohio franchise that Franchisees own. As aresult of the substantial,
material, continuing defaults of Intrepid and Franchisor described in this Affidavit, the value of
each of the remaining franchises is worth less than they were four years ago. It would cost
Intrepid and Franchisor more to cure existing defaults and to provide assurances of future
performance than they would receive on a buyout at fair value today.

8. Just before and after the events described in the preceding paragraph, Intrepid and
Franchisor began reducing the services that they provided under the Franchise Agreements,
thereby committing substantial, material, continuing defaults under the Franchise Agreements.
The defaults are continuing to date and include the following defaults by Intrepid and Franchisor:

[a] Intrepid and Franchisor have destroyed the value of the brand recognition of
Franchisor, and cannot provide adequate assurances of future performance to
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[b]

[c]

[d]

[e]

[f]

[g]

(h]

[]

b1

(k]

restore the value, thereby causing damages in excess of $20,000 per year through
lost profits from business lost that is not otherwise itemized in this 8.

Intrepid and Franchisor have failed to bill for services in a timely and accurate
manner causing loss of third party payor benefits and inability to collect accounts
thereby damaging Franchisee in an amount estimated to exceed $2,500 per month.
In order to provide future performance, Intrepid and Franchisor would have to
hire and train capable billing personnel. This is a breach of § 3.e. of the Franchise
Agreement and of § 3.f. of the Addendum.

Intrepid and Franchisee have failed to bill for services in a timely and accurate
manner in breach of § 3.e. of the Franchise Agreement and § 3.f. of the
Addendum, resulting in significant customer relations and payment issues and
causing damages in the amount of $10,000.00 in addition to the damages
described in the preceding item [b].

Intrepid and Franchisor have failed to provide direct mailing of promotional
advertising and sales in breach of §2.m. of the Franchise Agreement causing
damages in the amount of $10,000.00.

Intrepid and Franchisor have failed to make available at the expense of Intrepid
and Franchisor trained representatives to assist in the development and promotion
of sales in breach of §2.n. of the Franchise Agreement causing damages in the
amount of $12,000.00.

Intrepid and Franchisor have failed to develop sales and promotional programs to
assist franchisees in their efforts to generate more business and to increase sales
of the franchises in breach of §2.1. of the Franchise Agreement causing damages
in the amount of $15,000.00.

Intrepid and Franchisor have failed to help bid and service national accounts (see
Franchise Program for an explanation of such services) in breach of §§2.i. and
2. of the Franchise Agreement, causing damages in the amount of $40,000.00.

Intrepid and Franchisor have failed to assist in community education, sales,
promotions, and marketing causing damages in the amount of $10,000.00.

Intrepid and Franchisor, post-petition, have failed to provide timely accurate and
complete accountings of the business, and to pay Franchisees in a timely and
accurate manner causing damages in an amount that will be determined by the
cost of hiring accountants to generate such reports.

Intrepid and Franchisor have solicited and serviced for their own account, patients
in Franchisees’ exclusive territory, in substantial, continuing and material
violation of Franchisees’ exclusive territory under §1. and, possibly, §3.k. of the
Franchise Agreement causing damages in an amount presently unknown to
Franchisees, but is estimated to exceed $50,000. The amount may be determined
by an accounting based on Intrepid’s and Franchisor’s records and
Medicaid/Passport statements received by Intrepid and Franchisor.

Intrepid and Franchisor are in default of payments to Franchisees in the aggregate
amount of $39,477.00.
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(1] Intrepid and Franchisor have failed to supply office supplies and forms as
required by §3.h. of the Addendum, causing damages in the amount of $2,000.00.

9. Intrepid and Franchisor have failed to maintain employees knowledgeable in the
franchise business to perform the services of the franchisor under the Franchise Agreements. As
a result, Intrepid and Franchisor do not have the skill, knowledge, or expertise to perform the
services that they are required to perform under the Franchise Agreements and would be required
to incur significant costs to acquire such services in order to assume the Franchise Agreements.

10.  Intrepid and Franchisor have destroyed the brand recognition of Franchisor and
thereby destroyed the value of the franchise under the Franchise Agreements. Since the Chapter
11 petition of Intrepid, northwest Ohio area customers have turned to other, competitive reliable
services, notwithstanding the best efforts of Franchisees. The post-petition conduct of Intrepid
and Franchisor has made matters worse. Intrepid and Franchisor have engaged in inaccurate and
otherwise improper billing for Medicaid which, in context of their pre-petition Medicare and
Medicaid fraud, have caused local offices to reduce requests for services causing damages in the
amount of $15,000.00 as of this date. These damages will continue to have an adverse effect on
Franchisees and continue to cause damages in the future notwithstanding any corrective action
by Intrepid and Franchisor as a result of what appears to be systemic improprieties.

11.  Intrepid and Franchisor cannot provide adequate assurances of future performance
unless they recruit and retain employees knowledgeable in franchising and marketing to provide
services to Franchisees, and developing and implementing short term and long term plans to
support their franchise business. Having admitted that they are losing money even with their
current deficient level of service, and having dismantled their franchise programs, Intrepid and
Franchisor will increase their losses in the franchise business substantially if they attempt to
perform at a minimally complying level.

12.  Intrepid and Franchisor have stopped branch manager training and consulting
services that had been provided to all franchisees.

13.  The failure of Intrepid and Franchisor to bill properly demonstrates specific intent
to breach the Franchise Agreements. Obtaining payment from third party payors, particularly
Medicaid, requires billing before certain deadlines. If billings are not sent before the deadlines,
the billings are not paid. In addition, late billings are less likely to be collected in general.
Intrepid and Franchisor have routinely sent late billings and billings past applicable deadlines
causing accounts to become uncollectible. Intrepid and Franchisor have then charged back the
uncollectible amounts against Franchisees, even though the sole reason that the accounts had
become uncollectible is because of the breach of contract by Intrepid and Franchisor.

14.  The Ohio Franchisees do not consent to the assumption of the Franchise
Agreements because the Ohio Franchisees do not consent to extending any debt financing or

other financial accommodations to or for the benefit of Intrepid or Franchisee as would be
required under the Franchise Agreements.

[Signature and Notary Public Acknowledgement on following page]
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Further affiant sayeth naught.

< (it

Robert J. Poturalski

Sworn to before me and subscribed in my presence this || - day of &{ 1@_#5@{&@2004.

}
&w{ﬁ” (LT TR

Notary Public

My Commission Expires: [SEAL]

DAWN M. WAGNER
otaty Public, State of Ohlo
My Commission Expires 9.24-08
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| Exhlblt A '.

FRANCHISE AGREEMENT

WESTERN

THIS AGREEl\g by and between the Westem Med;cal Servxces Divi- ~
gemces (USA), Inc., a California cozporauon, having ;
ss.at 301 Lennon Lane, Walnut Creek, Cahfomxa‘

sion of Western RempuEany
Cits pnncxpal_ place of busing
(“Western™); and ;
(“Franchxsee g

J. Por.uralski and AR
ara A.. Poturalski ‘

‘Henry, Ohio

The term © medxcal temporary help servxce" as used in tlns Agreement shall .
include, but not be:limited 1o, such services as facrhty staffing and private duty .

”home care. Home health-agency business, which consists of part«nme orintermil

tent home health care, Medicare or Medicaid, is excluded You may recruit and: sell ‘
or prov:de medzcal temporary help services outside your exclusive temtory, )
sub_;ect to Pamgraph 4.c. and all-other supervisory reqmrements of Western or thel

. statein Wluch suchservices are to be provided, umtil such tine as the nonexclusive.:

: temtory is assigned by us to- another Western office; whether company—owned .

franchised or licensed. You shall- not, directly. or mduectly, recruit and sell'or
) provxde any lemporary help services ‘within any-aréa or testitory ass:gned by asto
. :another company-owned franchxsed or l:censed Western ofﬁce o .

mnd

.ar ngm_nggm;m, t. You shall commence the operanon of the franchlse

) von or before the followmg date, unless otherwrse agreed in wrmng

- July 95 19 95 :

) b. Term and Conditions fgr Renewgl This Agreement shall be in effect'
. foran mmal period of five'(5) years from the date on-which Western signs-this

" Agreement and shall be automatically renewed every five (5) years thereafter atno
additional fee, unless sooner terminated, and provided that there-is no material
breach or unicured default by you of any of the terins of this Agreement. Western
reserves the right to require that you Sign the then current form of Frarichise
‘Agreement in order to effectuate the renewal, provided’ the grant “of exclusxve

o temtory and dmsxon of gross proﬁt will not change:’

ﬂm@w We shall-be obligated as follows._
a. Training. We shall furnish you and your office manager a trammg
course of methads to be used in operating the franchise, the time and place of which

shall be desxgnated by Western. You shall be responsible for your own living . -
© expenses and transportauon, if any, in connection with your attendance at-that ~

course:

" b ngn_g{M@g_qlg We shall loan you a copy of our operatmg manuals
which contain gomplete instructions on how to operate a Western franchise, We
. resérve the right to revise the manuals fiom timme to time. Should this- Agreement’
be terminated, whether by you or by us, you promptly shall returi our manuals in
good condition or forfeit the deposit referred to in Paragraph 5.b. If you refuse to
do. 50, Western reserves the ngbt to obtain a court-order for the unmedlate retum
of our manuals.upon termination of this Agzeement

: c. Ihnmgrmﬁmployeimmﬂs Weshall ﬁmdallpayrollsforWestems‘
‘temporary employees, including the payment of all payroll taxes and other related

. payroll costs, workers™ -compensation, Hability and fidelity bond insurance, The
temporary employees always shall be the lawful employees of Western, even if
" they were first recruited by you before entering into this Agreemént. We shall

process the. temporary- payroll checks using a rémote payroll system, handle all
accountingand other details incident tothe temporary payrolls and prepare and ﬁle ;

- the necessary payroll reports and returns.

d. SggggLL@nge ‘Should a special hcensc be required to conduct a

medical temporary help service in your exclusive territory, we will reimburse you:

for-a portion of the cost of such license(s) through the normal division of gross

profit by adding the cost thereof.to the direct labor costs. However, the costof a
license required of all businesses is not a reimbursable cost. . )

e. Customer Invoicing. We shall i mvorce all of Western’s custonlers

“ serviced by the franchise, supervise all collections, make adjustments and settle-

ments, commence legal proceedings in Western”s name when we deem it necessary

. Grint of Franchise and Exclugivgfl‘_emmn: Wellereby grant you an.
exclusive franchise to operate a medical teniporary help'service in the following "~
cityor geographlcal ar¢a (hereinafter sometimes called your“exclusive territory™)::

Counties of Lucas, Fulton, Wood, Ottawa, Sandusky and, -

HENML SEBVIGESe IR

“to collect the trade accounts recexvable, and otherwise handle all the: accounzmg e

and other details incidentto the collettion of the customer accounts. The customer

. hsts. mcludmg the nght 10 service customers, and the customer accounts always.., -
_shalt te the property of, and belong to, Westem evenif they were first serv:ced by

you before - entering into this Agxeement

- f &emge_ﬂgyzg_&gg_e_s_smg We shall lease to you a remote paytoll
processmg ‘'system which-you must use in the operanon of | the franchise under the -
terms set forth in a remote payroll addendum to this! Agreemem. You shall take - )
whatever Steps are necessary to enisure the aceuracy of the payroll ‘data.

g &Y_g,ﬁgm_le_lgpbgggl,mg(s) Western shall own-the license to use the

primasy telephone number, all rollover numbers and all other telephone pumbers_ .
used in the opération of the franehxse, whethef of riot published. We shall advance

all installation, momhly service and’ usage charges ‘and deduct them from your -
share of the gross proﬁt, except forthe mmal telephone line' connection charge arid

- the basic monthly service charges for atleast one primary telephone numberisted. .
. in Western's name. To facilitate our domg so, you shall review the’ monthly )
telephone billsonreceipt and promptly sabinit them to Western. All contractforins . .

required by the ielephone company for the Western telephone number(s) shail be -
executed by a corporate officér of Western. You shall not add, delete or omerwxse -

- change any Westem telephone line, number, lxstmg or directory adverusement s
“without our prior written approval. 'Your shall not use any Western telephone line "~
_ or number in your operation of any other business. Thé telephorie line(s) used'in’

the franchise operation always shall be answered in'such a way as to 1dent1fy them -

- exclusxvely as Westem hne(s) You shall not answer them in the name of anothér
- business you dxrectly or indirectly own nor shall you eouple any other namé with ..
‘the Western name. If you operaté another business in accordance with Patagmph -

6.3., you:shall at all times use a'séparate telephone rmmber for that businéss. You
shall pay ihe costs of purchasing or l¢asing the neeessary ‘telephone equipment. In
the everit you relocate the franclnse, you miustobtaii our prior written approval of
any new telephone numiber, and- you . shall pay ‘all charges for subsequently
relocating the Western' telephone line(s). You shall request that the. primary
telephone number for the new franchxse be “STAT WMS” or 782-8967, if-
available,

h. Ielepj}gne_]}_lre*c;gg_e_s_ You shall ensure that the primary telephone

.Vnumber for the franchise be listed each year in the white pages of the local - -

telephone directory. You also shall place éach: year inthe yellow pages of the most

. widely circulated directory a trademark listing or'a display advertisement in the
- txadenameof“WestemMedlcalSemees"usmgourthencurrentlogo(s) Western
-shall have the right to"approve in advance the- ‘directory and the listing or

advertisement. You shall not remove, change orfail to renew an approved listing. ~
or advertisement without om' pnor consent.” :

i. M.anti Whenever feasxble, we shall help youbid on a.nd
semce national accounts. The discounting ofb:llmg ‘Tates or the provision of other.
accommodations 1o Westem $ customers may be required. Such rates, dlscoums
and aceommodauons. if any, s shall be set by us. ‘If you elect not to fill a job ordér |
or service a particular account Western reserves the right to provide such service
in your. exclusive temtory whén we deem it important for Western’s business
development. In that event, Western shall retain all the gross ‘profit, or sufferthe.

- loss, denved therefrom.

- Q_slgmerggnm_ Wheneverfeasxb]e, wé shall asmstyou m obtmn—

" ing contracts from companies and govemmental entities in your territory and thosc

with offices in more than one city. We shall use our best efforts to consult with you

- about appropriate local rates to use in bidding. “"When Western is the successful
" biddér, you may furnish the necessary personuel to fill assrgnments in ‘your

_ exclusive territory at the rates stipulated ini our bid: Should you decline todoso, we .
reserve the right to furnish such personnel. Inthat event, Western shall retainall -
"the gross profit, or suffer the Joss, derived therefrom. You shiall forward all written

‘bids for. such contracts-and related contract documments or purchase orders to our

. corporate officé Medical Division for review, approval a and signature.

k. Acquisitions. If we acquire a compeutor with an'office or offices in
your exclusive teritory, and we choose to continue operating the office(s), we will |
offeryou an opportunity fo participate in the purchase. Your share of the purchase
price would be sixty-eight percent (68%) of the total price allocated to that office
or those offices. Should you decline.to participate, and in order to complete the




" iransaction, Western shall have the right to operate the acquired f)nsiness locélly; .

) usmg the acquired company s business name or a name other than Westem

1 M@W We shall devclop sales and promo-

- tional programs 1o assist you in your effons to generate morc busmess and mcreasc o

. the sales of the franchise.-

m. Publicity and Direct Max In addmon o your efforts, we sha]l
pubhcxze the trade names of Western and conduct direct mailings of promouonal :

advertising and sales materidls, all at.our dlscreuon and expense.

n. On-Site Assistance. Aftcr you commcnce the franchise’ opcrauon we
shall make available to you at oir expense one- of dur trained representatives to =
assist you in the development and promotion of sales under rhrs Agreement and -

to perform other appropriate & and helpful services.

o. Stat-Up Operating Forms. We shall furnish you wnh the start-up

" operating forms-and supplies listed on Scheédule A. You have the-option at your
expense to purchase other Westem advemsmg iteins or promononal matenals at
the thcn current catalog prices..

. - Franchisee’s Obligations. “You shall be obhgated as follows: ’
a. Insm&mﬂsm If you are presently orgamzed asa corporauon, you

shall change its pame to “Western Medical Services of (ngme_gﬂggal_gm, Inc."
1f you are not presemly organized as a corporation, you shall form a coxporanon

named "Western Medical Services of (name of Jocal:city), Inc.” t0 opemte the’
“frapchise. You shall assign your right, title-and interest in this Agreemem to that'
Srporation on a form which we shall provide. We shall réimburse youa maximum-- .
of five hundred dollars ($500) for the costs of changmg your corporate name or -
mcorporaxmg “You ‘shall change your corporate name or form youl” cofporation -

before doing business pursuant tothis Agreement, and promptly provideacertified

_ copy of your-amended or new articles of incorporation to our Legal Department e
The origirial shareholders and any future shareholders of your ‘corporation shall .

- execute a ratification and guaranty of this Agreement; jointly and severally, . .
whereby you and they shall be personally lxable for full complxance with this’

Agreement on the paﬂ of the Franchlse&

b. Egggngﬂny,glygmgm Ttus Agreement is desngned for owner-opera— . '
tors. Therefore, at least one of the key personne] as defined in Paragraph 7.b, must
“beon-siteand actlvely involvedinthe operauon of the frarichise at all times. Inthe .

abserice of key- personnel due to-death, disability or cxrcumstances beyond your
reasonable control, Westem shall have the right td approve the franchise opcratmg

personzel. Should: Westein deem the vxabxhty of the franchise operation to be’

endangered, we shall have the option to terminate the franchise, take ovér the
. operation of the franchise and pay you fifty percent (50%) of the Franchisee’s share
~ of the gross profit as long aswe choose to operate the franchlse, but not more than
- srx (6) periods.
] c mmwm_smmm@mwm You
‘shall adhere to Western’s procedures, programs, policies, standards and ethics as

presently outlined in our training courses, published in our operating manuals and

directives, or as later amended .or promulgated at our sole discretion for the
continued success and development of Western® sbusmess If,inthe exercrseof our

commercially reasonable Judgmem, we do not permn you to fill a particular job. '

" orderorservicea specxﬁc cuistomer, you may not service that customier outside this

Agreement, on your own, without our prior written. consent and you must comply o

. with any conditions which we may impose in this regard. We shail have the right

B detcrmme which local Western office, whether company-owited, franchised or

Ticensed, will service customers outside your exclusive territory on the basrs of

geographical proxxmny, priority of servicing the customer, customer preference,

and any other commercxally reasonable grounds, From time totime we may change
_ orupdate our programs, and the acquisition of equipment, supplies, furnishings or
- other goods, or the completion of additional training for you or your regular staff
employees may be necessary. If your participation in these changes or updates is
inandatory, the reasonable costs shall be shared through the noxmal division of
gross profit, If your participation is optional; thesé cOsts shall not be shared.’

¢MMEMEW

n Qﬂnexsmp_and__lls_c You shall use only our service marks, °

trademarks, trade names, and logos in the operation of the franchise within your
exclusive territory. You shall not use any other marks, trade names or logos in

connection therewith. nor. any combination, abbreviation or derivation thereof -
without our prior written approval. You acknowledge that Western's trade names

enjoy the goodwill of the public for provxdmg qualified, experienced and bonded
temporary help without discrimination on the basis of race, color, religion, national
origin, mental or physical disability, sex or age. You shall not at any time do-or
cause to be done anything contesting or impairiig Western's service marks,
trademarks, trade names and logos. - ) o

s in Servi arks, Trademarks, Trade Names an
We reserve the right to change our service marks, trademarks, trade names and

o wntmg

}-x'logos whenever we reasonably belleve that such changes are commercnany :
" necessary and may be beneficial. You shall prompﬂy conform to any changes upon

~ notice from Western. )
e &m@x,&gfﬁmm;ﬂgm. You sha!l in good faxth use your best

efforts to, promote Western's service marks, (rademarks trade names andlogosto -
develop the francfuse For its proper development, a minimium, of ten (10) personal
customer or prospect calls each week is required. .

. A th[_ﬁggmg_ssr& You may conduct noncompetmve busmess activi-
ties subject to Wester's prior. wntten approva.l provided that you at all umes
conduct thémina responsnble manner andin good faith. ° : S

. g Qﬁi@hgwmgpg_w You: shal] estabhsh and mamtam at.
your own expense at least one franchise office and each frarichise office shall be’
properly identified asa Western office, Jocatédina place suitable for i mtemewmg

" "applicants and must be approved by us. Westem shall have no habxhty for the

. franchise office lease(s) or rental obhgauons The franchise office(s) mustbe kept.

. inaneatand clean manner. The franchise office(s) shall Be staffed according to our
‘Tules and regulanons, shall be-open during hours which are normal to this type of.
businessin yourcommunity,and the telephones muistbeansweredin person during ..

‘business hours. We may inspéct the franch:se office premises at any time during

_normal business hours without prior riotice for the purpose of determinin ¢ whether

“you are in full compliance with the terms of this Agreement and, spemﬁca]ly, for.
quality assurance purposes.. You shall com:ct promptly any- deficiencies in the
franchise ofﬁce prermses and franc!use operanons abou: whlch we advrse youin -

h. Signf_igg_md_&d_‘f&mﬂng You shall consult w1th us concerning

- si gnage for the franchise office(s). Y ou shall use only the name “Western Medical

Services” or such other name(s) as we may authonze in’ wnnng, and otherwise -
comply wrth our, advemsmg guidelines.- *

i Compliance with All Laws. You shall adhere toa!l apphcable federal

- state and local laws, ordinances and regulations pertammg to eniployment prac—

tices, the rendering of temporary help services, and the provrston of health care.

“You shall post conspxcuously in'the franchxsc office(s) all notices reqiired by law.

You shall netify our Legal Department in-writing no later than five(5) days after .
1) you or the franchise “office(s) are“served with d -demand letter, - summons,
complaint, or subpoena in any legal or administrative proccedmg, or 2) you
become aware that you or the franchise office(s)-are the subject of any lawsun :

' complamt to, audit or mvesugauon ‘byany govemmemal authority or agency.’

. Time Cards. You shall forward 16 us ¢ach-week the time- cards of -
Western’ stemporary employees which have been appmved by Western’s custom-
ers for the prev:ous workweek.,”
<House Help. ¢. You shall comply with
Western's operanng manuals as regards the resmcted circumstances in which you

‘may use temporary help or payroll service as a customer of Western. You
. acknowledge and understand that such restrictions apply to'you and the franchise’

office(s), any affiliated corporanon in which you own stock, and any business or
entity wluch you own in whole or in part, dxreeﬂy or indirectly.”

1. Customei Remittances. If you receive remittances from Western's
customers at any time, you' ‘shall not encash them and you must promptly forward
them to iis for deposit. You’ shallaot commingle any remittances from Wester’s.
customers with any other fonds or property. ’

WM@&M@ ‘Upon request by
Westem, our banks or lenders, you shall éxecute such documentatron as may be
reasonably necessary to sectire or otherwise evidence your indebtedness to us, if
any, . including limited powers of attomcy

n. Insurance. We shall carry insurance covermg Western's tempomry -

employees and the Tabilities of Western in the temporary help service opq@uons o
You shall purchase and maintain at all times during the term of this Agreement
policie§ of insurance covering the Western franchise operation in the minimum

" amouiits specified on Schedule B; naming Wcstem and its affiliated companies as .

addmonal insureds.

S G Wmﬂﬂmwmxﬁ lf a customer desires to hire
a Westem temporary employee, the provisions ¢ of Schiedule C shall apply. ’

p- Independent Contractor. Except for the limited agency relationship
descnbed in Paragraph 4.q., you shall act as an independent contractor in the
operation of the franchise. You shall use only your full corporate name, "Western
Medical Services of (name of local city). Inc.," in your dealings. with your

“suppliers, trade vendors, lessors, banking institutions, government agencies, the

regular staff employees hired to assist you, as well as Western's customers and
temporary employees and, in particular, you shall use that name on any bank
account for the franchise operation, You shall make timely payment of all bills and
expenses of the franchise, other than those which we may be obligated to pay in
accordance with this Agreement, and you shall be solely liable for ail operating



expenses of the franchise including, but not limited to, rent, utilities, payroll

obligations and related taxes for your regular staff employees, insurance (other
than for Western’s temporary employees) as specnf ied on Schedule B, advertising,
supplies, telephone charges, equipment rental or leasing, and all fines, penalties,
assessments or liens perfaining to all the forégoing except as otherwise provided
hereunder. Nothing in this Agreement shall be construed to create the refationship
of joint venturers, partners, employer oremployee bétween us and you orbetween
us and any of your regular staff employees hired to assist you it the operation of
the franchise, and you shall not expressly or impliedly hold yourself out as a joint

venturer, partner, employee or representative of Westem. You shall not expressly -

or impliedly state or suggest that you have the power to bind Western or to incur
any liability on Western’s behalf. In granting this franchise, Western does not

authorize you to use Western’s corporale name in any capacity other than whtat is

provided in this Agreement, and you shall not sign Western’s corporale name to
any bid, purchase order, contract or other written instruments or use Westemn’s
corporate nime on any bank account which is owned by you or the corporation
which opmtes the franchise.

q. Limited Agency. “You shall act as an agent of Western only for the
limited purposes. of hiring temporary cmployces on the payroll of Western,
soliciting job orders for temporary help on account of and for the benefit of
‘Western, and assigning those temporary employees to work for Western’s custom-
s in accordance with gross profit margin schedules acceptable to Western and at
billing rates which will be mumally established from time to time.

© 1. .Audit. Youshall make Western’ s records, forms and materials in your
: possess:on, custody or control as well as the books and records of the franchise
operation available for review and audit during normal business hours by our
 designated representative(s): You shall retainsuchbooks and records as prescribed
in the then current version of our operating manuals. At our request you shal
cooperate with our designated rcpmscntauve(s) to arrange on-site visits of our
customers” premises. You shall pay Western any amount found owing to us
according to our audit report no later than fifteen (15) 'days from our written
demand, unless we agree to compromise or accept other payment amangefnents.
If an audit discloses any gross negligence or intentional misconduct on your part
or by anyone acting on your behalf, you shall reimburse us for our incurred
expeitses as set forth in the then curreat version of our operating manuals.
5. Western’s Franchise Fee and Other Compensation.

a. Initial Franchise Fee. As evidence of your good faith intention ro

achvely develop the franchise for our mutual benefit, you shall pay us.an initial
franchise fee as set forth in Schedule D. This fee is nonrefundable upon execution
of this Agreement by Western,
’ b. Security Deposit. Unless included in the initial franchlse fee, you
shall post a five hundred dollar ($500) security deposit for our operating manuals
entrusted to you. Uponthe tenminationof this Agreement, the security deposit shall
be refunded-or credited to you after you have promptly. returned our manuals,
'equlpmem and other property in good condition.

¢ Accounting Periods. ‘Our accounting system shall consist of periodic

intervals as described inour opemlmg manuals. We reserve the right to change lhc
periods at our discretion.

d. mﬁmﬁﬁn At the end of each period, subject to our
minimum gross profit guideliries, we shall advance your share of the gross profit
derived from the operation of the franchise in the following percentages:

First 1,000 hours of temporary payroll in each period:

Next 2,000 hours of témporary payroll in each period: ~ 50%
Over 3,000 hours of temporary payroll in éach period: o
I your average gross profit is more thari 15%: 60%
I your average gross profit is 15% or less: 50%

" Such periodic remittances 1o you are subject to collectibility of our customet
accounts in a timely manner, as provided in Paragraph 5.i.-

¢. Definition of Gross Profit. Gross profit is defined as gross billings of ‘

temporary help services including any taxes levied thereon for any period Jess
discounts, payroll and otlier direct labor costs based on Western’s payroll cost
factors (which include payroll taxes, unemployment insurance, workers’ compen-
sation, liability, fidelity bond, bid surety and performance bond insurance, any
‘other insurance required by law, taxes levied on gross billings) and any special
expenses (e.g., drug testing, safety equipment and background investigation)
required by Western’s customers or by law. The applicable division of gross profit
for payroll service (sometimes referred to as the “transfer of personnel plan”) is,
or will be, set forth in our operating manuals or directives.

f. Advertising Reimbursement. You shall be re:mbursed an additional

" amount equal to eight percent (8%) of the gross profit, as defined above, but not to

exceed seven hunidred dollars ($700) per period. This reimbursement will be for

such expenses as classified newspaper ads and telephone directory listings to
promote the trade names of Western and attraci qualified applicants.

’

g Minimum_Per Period Fee. After the first thirteen (13) periods,

" Western shall be entitled to 3 minimum per period fee of three hundred doltars

($300) as partial compensation for our payroil and bﬂlmg services. If Western's
share of the gross profit is less than three hundred dollaxs ($300), you shall pay
the difference.

h. Remittances 1o F;_a_gchxsee. We shall remit to you your share of the
gross profit as soon as practicable after each period ends. Our accounting to you
for each period shalibe deemed comeot unless you take exception thereto in writing
within sixty (60) days of issuance. We shall deduct from your share of the gross

. profitany amounts which you may owe to Western. We reserve the right to charge

such deductions to any of your franchise settlement or license statements, until such

timeasyonrindeb(ed_ncsstousisfullysatisﬁed,withoutwai\ringounlghttoeollect ’
by other means. If you owe any amounts to Western and your share of the gross

profit is insufficient for us to make such deductions, you shall make full payment
of the difference to Western within fifteen (15) days of issuance of our franchise.
settlement or license slatement showing a deficit balance or our making written
demand on you,  If we agree to accept installment payments pursuant to a
promissory note, you shall pay interest on the unpaid prmc:pal balance atanamount.
equal to two (2) percentage points over the then current prime rate of Bank of
America NT&SA or the highest rate allowed by applicable law, whichever is less.

i. Bad Debt Write-Offs. We shall share losses from unmllédible '

customer accounts together with any contractual losses, temporary payroll fraud, -
adjustments, disputes with customers, fees, costs, and expensesof collection orsuit
on the same basis that we share in gross profit, provided that you have complied

with our credit granting criteria and all other procedures. You shall bear the entire
_ loss or losses, and all fees, costs and expenses of collection or suit in the event of

your noncompliance. To help you prepare for bad debt write-offs, we shall
establish @ deposit payable account (“bad debt reserve™) by withholding from the
amount due youone percent (1%) of cach period’s net billing commencing with the
first period in which you operate as a franchise. The maximurit amount in this
account will be three thousand dollars ($3,000), unless we exercise our right to
increase it by deducting from your share of the gross profit any amount we deeni
Tnecessary lo cover the potential bad debt loss. We shall pay interest onthe bad debt
eserve at the “businesssavings rate” of Bank of America NT&SA, calculated with
respect to the balance on the first day of each period, credited at the end of each
period, and adjusted once’ annually at the start of our fiscal year. If thereis a bad

. debt loss which exhausts this reserve account, we will reestablish this reserve. We -

may also, in our dxscretlon, bill you for this deficit and require paymcnt within

fifteen (15) days of our demarid, or agree (6 a reasonable plan for repayment. In
addifion to the bad debt reserve, we will deduct from your share of the gmss profit

one-half (1/2) of the amount of any invoice 10 a customer which remains unpaid -

after eighty-five (85) days from the invoice date. The remaining one-half (1/2) of
the amount of any invoice which remains unpaid after eighty-five (85) days shall
bear interest at an annual rate equal to the prime rate of Bank of America NT&SA
plus two (2) percentage points or the highest rate allowed by applicatile 1aw, -
whichever is less. Should we deem it advisable to write off a customer account at
an earlier time, we fay doso. Upon termination of this Agreement, the remainder .

of the bad debt resetve, if any, will be remitted to you as soon as all pendmg -

financial matiers are settled.

_j- Recoupment of Bad Debt. When any bad debt write-off is later
collected, wholly or partially, w€ Shall ¢redit you on the saine percentage basis as
we share the gross profit, less collection costs, such as contingent commissions,
outside attorneys” fees, costs of suit and litigation expenses incurred of advanced
by Western in furtherance of our collection efforts. Western may, at our discretion,
refer any delinquent account receivable to collection agencies or retain collection
attorneys and make any other collection efforts or decisions we deem reasonable.
Any monies recovered shall be applied first to recoup our collection costs. The
balance of any such monies shall be paid to you, or deducted, in app{opnatc
circumstances, pursuant to this Agreement.

6. Noncompyetition Covenant. As long as you are our Franchisee, and for
two (2) years after the termination or nonrenewal of this Agreement, you,
individually, and the corporation which is to operate the franchise, as well as all
officers, directors and shareholders of such corporation, and the third parties
identified below, shall be jointly and severally obligated as set forth in this
Paragraph. If you later marry, or if your partner(s), or the officers, directors and
shareholders of your corporation should change to include persons or entities
whose identities are not presently known to Western, you shall inform our Legal
Department promptly for the purpose of requiring them to execute covenants
substantively identical to those set forth herein or otherwise in accordance with
Paragraph 7.

a. Competitive Business. You shall not, directly or indirecily, rﬁgﬁﬁ
participate in eslabhshmg, facilitate, allow or condone the establish
business competitive with Western, its affiliated divisions or companicg;
sees or licensees; be connected directly or indirectly as an employee

b}
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stockholder, director, equity holder, officer, pahrier, creditor, independent con-

tractor, consultant, volunteer, referral source, or otherwise, in the operation ofany -

such competitive business; solicit, divert, or otherwise adversely influence, affect
or interfere with any of Western's business relationships with our customers,
prospective customers, employees, prospective employees, independent contrac-
tors, vendors, suppliess or anyone else. We deem to be competitive any business
rendéring any of the services described in Paragraph 1 as well as home health
agency business more fully described therein, employee leasing services, secre-
tarial services, data or word processing services, telephone answering services,
legal or paralegal services and other similar services, unless we expressly agree
otherwxse in writing. Thic operation of a permanent placement agency or licensed
" nurses’ registry shall not be deemed competitive: This restriction-applies to
businesses which are opcmted witliin your exclusive territory or service area and

within any territory orservxcc arcaofany Western ofﬁce whethercompany-owned,

franchised or licensed.

b. Third Patties. You ‘shall require all employem (whe!her regular or

temporazy), independent contractors, consuliants or volunteers who may rendex

services in or regarding the operation of the franchise to execute a noncompetition, -

confidentiality and nondisclosure agreement on a form provided by Western. You
shall have each such agreement signed before you commence doing business
pursuant to this Agreement and before hiring new employees, Tetaining contrac-
tors, allowing consultantsor volunteers access to the franchise operation or the use

of our proprietary information, confidential data and trade secrets as defined - ’

below. You shall send our Legal Depaniment a signed copy of each agreement

____within five (5) days of signature. If Western elects to enforce such agreement you -
shall pay sixty-eight percent (68%) of the outside attomeys” fees, costs of suit and

litigation expenses.

¢. Injunclion and Damages. You hereby consent to the issuance of an ’

mjundnonenjommg youfrom the operationof acompetitive business. Asdamages
in that event would be extremely difficult to determine, you shalf pay us liquidated

damages equal to twelve peroent (12%) of all sales made in violation of this
Agreement, orall damagcs which Western may proveor |o whichit otherwise may -

beentitled. ~ |

- d. Proprietary Information, Confidential Data, and Trade Secrets. You
shall niot use, divulge, copy, disclose to third parties, directly or indirectly derive
compensation or profit from any of our proprietary information as defined herein-
after, confidential data or trade secrets, nor shall you allow anyone else to do any
of the foregoing, except as necessary in the proper operation of the franchise or as
otherwise authorized by us in writing. Western’s policies, prowduxcs, practices,
techniques, forms, manuals and methods of operationare andshall remain Western’s
property, “Proprictary information” specificaliy includes all information, data,
ideas, operatmg manuals, forms, supplies and materials provided to you in further-
ance of this Agreement, (without regard to the form thereof, whether written, visual,
audio, graphic, illustrated, computérized, orin any formator medium)suchas: sales

‘records and analyses; marketing, advertising and promotional materials; customer )

contracts; bids, proposals and billing rates; business plans; personnel records;
employee lists; application cards; assignment records; customer Tists; customer
pmﬂ&s.custqmeroomac! sheets; customer service records; identities of customers’

ordering sources; patient lists; patient care and treatment records; telephone

numbers used in the operation of the franchise; and any other forms, manuals,
documents, writings, methods, fechniques and information related thereto which
are pot readily available to the public and would help in the creation or operation of
acompetitor of Western. You shall maintain the proprietary information instrictest
confidence as it constitutes confidential data and trade secrets of Western in which
you shall have a limited ngm of use, but no ownership m!ercst.

7. Franchisee’s Corporate Status.

) a. Individual Covenants. You hereby represent and.covenant that no
shares of stock have been, or will be, issued or sold to any person or enlity who is
in any way connected with a competitive business. You shall obtain a written
noncompetition covenant on a form which we will provide, from all shareholders,

prospective shareholders, officers and directors of your corporation who have not -

signed or guaranteed this Agreement. Such covenant(s) shall apply only during the
time that those persons are associated, in whatever capacity, with the corporation
which operates the franchise, and for two (2) years thereafter. You shall promptly
provide a signed copy of the covenant(s) to our Legal Department before such
persons become associated with the operation of the franchise.

b. Key Personnel. We deem the sharcholders of yourcorporation whom.

we have approved as of the time you commence doing business as our Franchisee
.. and anyone who purchases the franchise or your corporation pursuant to Paragraph
‘ 9.a. 1o be key personnel. In no event shall the key personnel own less thanfifty-
“one percent (51%) of the outstanding capital stock of your corporation,whether
voling or otherwise, unless the provisions of Paragraph 9 have been satisfied.
c. Sharcholders’ Identities. Before opening the franchise office(s), and
periodically thereafier at our request, you shall send us a statement setting forth the
names, addresses, business and residence telephone numbers and occupations of

all shareholders, officers and directors of yoilr'corpomtion, and the classes and
numbers of shares issued to each shareholder. You shall report immediately to us

- any proposed change in the share holdings or_capxtal strudute of your oorporamn

before the effective date of such change.
d. L&ngﬁga_@. Al stock certificates issued by your ooxporahon

 shall bear the following restrictive lcgend or endorsement: “This certificate is

subject to the terms and provisions of a Franchise Agrcemem between Western
Temporary Services (USA), lnc. and this corporation.”

8. Termination- , . :
a. Cause for Immediate Termination by Franchisor. We shall have the

nght to terminate this Agreement immediately by mailing, faxing or personally

“serving you with a written notice stating ourreasons. Just and reasonable cause for

our. doing so shall include, but not be limited to: a material breach of this
Agreement; a misrepresentation or omission relating to your becoming our
Franchisee, immoral or unethical business conduct inthe operation of the franchise-
or otherwise; dlshonesty, conviction of a felony; abandonment of the ﬁanchlse,

illegal conduct which may reasonably be construed as damaging to Western;
insolvency.or bankrupicy, whethier voluntary or involuntary; the filing of a bill in
equity or other proceeding for the appointment of a receiver for the franchise
operation; an afmgnmem for the benefit of your creditors; taking or appmpna&mg
for your ownuse any property or funds belongmg to Western; instructing a Western
customer to remit payment of our invoices fo you rather than to Wester; failure
todevote your full-time, best efforts to the franchise operauon (nn!m approved by
usinadvance); repeated _faxlumtocomply withthe requirements of this Agreement;

- or failuré to pay a deficit balance due to Western. We may seek any other relief,

damages and remedies in equity or at law as well as reasonable auomeys fccs,

- costs of suit and litigation expenses.

) b. W lfyou wishto termmate this Agteement,
you shall give Westem at least sixty (60) days” advance notice in writing. During

that notice period, you shall continue to devoic your best efforts fo maintain the
operation of the franchise unless we make satisfactory amngemcms for an earlier

. termination. You shall cooperate with Western to expedite the transfer of your

franchise 1o us and we may take possession of and exclisively operate the
franchise, at our expense, provided we continue to remit to you your share of the
gross profit fess other dcducnons and your indebtedness unu! the effecnve date of
termination.

<. Billing Minimums. We shall have (he option to ferminate this Agree-’
menton written notice to you if the total sales of temporary help generated by the
franchise, éxpressed in billing hours, do not meet the minimum billing hours set
forth on Schedule D. However, this Agreement shall remain in effect if you pay
Western a sum equal to twelve percent (12%) of the difference between the actual
number of hours billed and the guaranteed billing minimums during the preceding
twenty-four (24) weeks multiplied by the average hourly billing rate for the same
twenty-four (24) weeks. That sum shall be paid to Western within fifteen (15) days
of delivery of such notice or this Agreement shall terminate immediately. In the

- absence of key personnel due to deathor disability, and in the event Western does

not exercise jts option under Paragraph 4.b,, the billing minimums shall be sixty
perocent (60%) of the billing minimums required by Schedule D forthe next twenty-
four (24) weeks, asrecalculated on a per period basis. If the billing falls below such
minimums in any of the twenty-four-(24) weeks, Western shall have the rightto -
terminate this Agreement immediately, The foll billing mmxm\lms of Schcdule D
again shall apply thereafter.

d. m.c.ém&,}mgf.ﬂe.stsm__s_&gm If for any reason this
Agreement is tekminated, all of your rights as our Franchisee shall cease including,
but not limited to, your limited right to use Western’s proprietary information,
confidential data and trade secrets. You immediately shall turn over to us all such
proprietary information, confidential data and trade secrets in an orderly manner -
and in a condition suitable for our ongoing business use: You also. immediately,

. shall cooperate in transferring the Western telephone listing(s)and fiumber(s) as
_ we direct and you shall relinquish any claim to the use of such numbex(s).

e. Disassociation. Upon termination of this Agreement and for so fong
as Pamgxaph 6 is effective, you shall not advertise or state for any commercial.
purpose or in any public medium that you were affiliated with Western as our
Franchisee or formerly operated a Western office or offices. You shall cease using
in any manner whatsoever the trade name of “Western Medical Services,” any
abbreviation, combination or derivation thereof or any similar name, all our other
licensed trade names, our service marks, trademarks and logos. You shall vacate
promptly your corporate name and delete any reference to Western, and you shall
provide our Legal Department with satisfactory evidence of your having done so.

f. Right of Offset. Upon termination of this Agreement for any reason,
we shall have the right to offset any amounts owing to Western against any amoums
Western owes you.

°9. Sale or Transfer of Majority Interest(s). A majority interest in the
franchise or your corporation may be sold or transferred as provided below:



_ ,‘ a. ﬁQS&d!L. You your legal helrs or personal reptesentauves uponf
your death; or those shareholder(s) owning fifty-one percent (51%) or more of the .
stock in your corporation may sell or transfer the franchise or the shares of stock .

to persons or. entities approved by us. You shall notify us before Esting or
. advertising the franchise for sale or transfer. We shall not mtreasonahly withhold
our approval of such sale. ‘You and the prospecuve purchaser(s) or transferee(s)

must do the followmg (1) submit to us a legally binding offer or agreement in-
wntmg without any contingencies (except for Western’s, ‘approval) which estab-

" - lishesa separate purchase price for the franchise as- dlstmgmshed from your other

busingss interests; «(2) submit a completed ‘4and. sigried- Quahfymg “Executivé .
Franchrse Questronnalre, the form of which we shall furnishto youon request; (3). .

" fendera cashier’s check payable to Western for twertty—ﬁve percent (25%) of the

: proposed purchase pnce which shall be refundahle in full Jess our out-of pocket :
’ expenses in'the event we do not.approve thé sale or transfer, ‘and (4) agree that the o

purchasér(syor: ;ransferee(s) will attend the next scheduled training program at our
corporate office as provided in Paragraph 3.4. The purchase price shall include any

internal- allocations of the component parts for income tax.purposes sich as -

E noncompeunon covenants, goodwill, consulting or managerhentcontracts, but not

the book value of the furniture, furnishings, fixtures and offi ice eqmpment unless:’

~ owned by of leased from Westemn.

b. Shgr_gg @u!ty on Resale. Smce we Jorntly develop the goodwxll'

assoclated wrth the franchlse, and will incur expenses and devote resources in the: .

A transition’ of ownerslnp, twenty-five percent (25%) of the purchase pnce, but not

' frless than- one thousand dollars ($1, OOO), shiall be paid to Western from the sale . -

proceeds. We reserve the right fo reqaire that thie entire’ purchasc price be pard

directly. to'us as escrow holder. In such évent 'Wwe shall remit your share to you or
to the selling shareholder(s), after deducung our share and any ¢ amounts whichyou .-

k then owe us. I the proposed sale is rescinded for any reason whatsoevef, we may

retam at our discretion twenty-five percent (25%) of the pirchase price or we may

‘exercise ouroption to purchase the franchise or stock. If we do 5o, the franchise will,
be purchiased, as. provxded below, at the same price as would have been paxd by the

prospective’ purchaser(s) had the proposed sale notbeen rescinded. The price paid- -
" ... by Western in that event shall be reduced by our twenty—ﬁve percent (25%) share

of the purchase price.

. <. Minority: Interest(s) Owners of | mmonty mter‘ests in the franchxse or

i your carporation may sell their. interests to facilitate a sale to a third- party. The.
minority owner(s) may choose not to sell, and remain- mmonty owner(s), subject
to Western's right of first refusal. In the event that we exercise our right of first,
refusal, wereserve the right to require the mmonty owner(s) to sell their shares to
us at the same price pro rataas we would pay to the majority seller(s).

d.. Right of First Refusal. For a period of fifteen (15) business days after

‘we receive-all of the items specified in Paragraph 9.a. above, Western shall have

. the option to puichase the franchise at the same fotal price or pricé per share as .
would be paid to you or to your. shareholder(s) by the. prospective-puschaser(s), - -

‘reduced by our twenty-five percent (25%) shared equity and any other amounts
which you owé us. The balance shall be paid upon your signing and submitiing to
usa voluntary termmatwn agreement on a form provided by us.

Ce. anggmma;m_gﬁsg,e If Western approves the purchaser(s) of the

_ franchise, thereby waiving ourright of first refusal provided forin Paragraph 94,

you or your shareholder(s) shall consummate the sale no later than thirty (30) days -

. thereafter by having the purchaser(s) or transferee(s) sxgn a replacement Franchise

- Agrecment on the then current form- and by your signing a volunary términation’ )
| agreement on a form provided by us. If the terms and conditions of the salé are *

changed afier Western’s approval, you or your selhng shareholder(s) agam must
follow the procedures of Paragraph 9.

.10. Sale or Transfer of Minority Interest(s). A sale or transfer of minority -

" interest(s) shall not be subject to our twenty-five percent (25%) shared equity until
" the controlling interest  passes. Western then will be entitled to twenty-five | percent
(25%)of the total price for each interest orshare which has been sold or transferred
since the time you commenced doing| business under this Agreement.
“11. Righits to Puichase.
- a. Franchisee’sRie
" for twenty-six {26) full periods, you shall have the right to purchase our interest in

thie intangible assets of the franchise. You shall give us sixty (60) days advance .

‘notice in writing and pay us the sum total of our share of the gross proﬁt for the
‘last twenty-six (26) penods

b. Western’s chase. We shall havetheright to purchase your
interest in the intangible assets of the franchise upon giving you sixty (60) days’.
advance notice in writing. The purchase shall include, but not be limited to, this
Agreement as well as all books and records developed in establishing the franchise.
We shall pay you the sum total of your share of the gross profit derived from the
operation of the franchise for the last twenty-six (26) periods or all the periods you
have operated the franchise, whichever is less, after deducting any amounts you
owe Western. The sale price of the franchise shall be determined and payable

N your optron to purchase under t}ns Paragraph,. we - ‘would not “enforce the -
_ tioncompetition covenant of Paragraphﬁagamst you; pmvxded that: (l)asof the e
"closing. date’ of our purchase and salé, you deliver to us all’ our proprietary, .~ -

. After yon have operated the franchise A

. accordmg 16. the provrslons of thrs Paragraph, but in no' event shall the salcs pnce R
'be less than three (3) times the injtial franchise fec, if any. However, if the billing -

" hours of tempomy help for the sikty (60) day fiotice pefiod are less than  eighty-:

- five percent (85%) of the avetage billing hours for the twenty—four (24) weeks

mnnedrately preceding our giving of the notice, we may, atour dxserctxon, revolc

“ our offer without' wamng our right to exércise this option again it the future a7

the event that we exercise our option under this Paragraph the noncompetmon’
covenant of Paragraph 6 shallbe applxcable. ) . .

- M you- exemsel

mformatron, conﬁdentral data and frade- secrets, (2) cease using’ our trade names, .
trademarks, service marks and Jogos; and (3) otherwise honor all your oblrgatxons .

with respect to ‘our- ownershrp of the license to use the Western teleplione .-

number(s) Should you fully coriiply wrth these reqmrements. we would allow you
to wransfer the mformauon 10 your own application cards. and ]ob otder fornis from -
otr employee and customer reeords whichhave been mmntmned inthe franch15e )

ofﬁce(s), but we-would not permit you to make ‘or usé- photocop;es of ady’ of ‘

Western's proprietary mformauon, confidential data and trade secrets. Wewotld "

have the right to'open & competmg temporary help officé in Western's nameé in the . -
same temtory, should it be necessa.ry to fulﬁll our contmctual obhgauons to g
customers. o .

mdemrufy and hold Western and 6ur afﬁlrated corpuranons harmless fnom and :

againstany and all claims mcludmg, but not limited to, reasonable attomeys fees,. .
costs. of. suit, and litigation expenses not expressly -assumed’ by tis. uinder tlus R

Agreement and- ansmg from breach of this Agreement or pertmmng to your

business activities as ourFranchisee with interest on- all such sums at the] hxghest? S .
legal rate; however, you shall not be so obligated with respect 0 any claxm based” .- .

solely upon’. the alleged neglrgence or ‘wilful nnsconduct of Westerni.' Your. .
obhgatzons hereunder ‘shall mclude but not be limited to, claims by’ your regular

-staff émployees, ‘Western’s 5 temporary- ‘employees; Westem 5 customer& or pro-
" spective customers, and thzrd parties, as well as all clarms of your noncomphance '
. with the terms andiconditions of this Agreemerit and: related docurmieiits: IfWestein
o 1s made a party to any admihistrative, legal or equxtable proceedmg of action in o
- connection with your acts, failures to act, omissions, or other, conduct by.you or

attributable toyou, we shall have the fight at your expense to retam defense counsel
of our choice torepresent and protect our interests. You shall promptly reimburse
us pursuant to this ?amgmph within ﬁfteen (15) days after our written demand is

dehvened to yeu

13. E@gﬂmyg,&mx_gi_r_g I the franchlse is termmated becatse of your .

midterial breach or-default, the remediés described in this Agreement-shall not -

niecessarily be exclusive: Nothing in this Agreernent shall be construed todeprive
Western of the right to recover for lost profits, injuries to our busmess reputauon,
loss of goodwill, or other damages whether general, special, incidental, consequen-

. tial, statutory, or punitive, and we may seek all other approprrate relief and legal -
.or equrtable remedies. .
. &MQMM&MMMMM& The COV- -
enants , fepresentations and warrdntiés thade under this Agreement shall survive jts
“termination. ThetenmnauonoftlnsAgreementshallnotexungulshanyobhganon' P
which has acérued beforchand. All obligations which. by their terms or by © -

reasonable implication are to beperformed in whole or in pan after the temuna— .
tion of this Agreement shall survive its termination. :

- 5. Force Majeure. Kthe operation of the franchise as contemplated by tlns‘ T
'Agreement is unpan'ed dueto cm:umstances beyond Westem s control, mcludmg, e

but not Iimrted 10, labor union’ activity,’ enactment of : any law, ordinance or- |

. regulation, acts of God or natural disasters, war or civil disorders, or.any similar © .

circumstances, we shall have the right to terminate this Agreement upon fifteen”
(15) days prior written nofice, without any liabilify except for the payment o you
of your share of the gross profit less other deductions and your mdebtedness uuul j

- thie effective date of termivation. .

<16, Ma_tggal_ﬁ[eajl,m'_ne__gm. .Except as otherwrse prov1ded in Para -
graph 8, we shall notify you in writing if you are in. material breach or default of

‘any terms-or conditions of this Agreeément and yoi shall bave ﬁfteen (15) days or . '

the number of days provided by law; whichever is greater, after the delwcry of our

" notice in which to cure your breach or default. if you do not do so within the time

allowed, orif you have repeated a prevrous breach or default, we shall have the right
to terminate this Agreement immediately and we shall not be responsible for any -

" related losses, damages, costs, fees, expenses. fines, penalties orforfeltures

' 17. Attorneys® Fees. The prevailing party in any action or pmceedmg, .
including any appeals therefrom, brought to interpret or enforce the terms of this
Agreement shall be entitled toreasonable attorneys’ fees, costs of suit and litigation
expenses in addition to any other relief and legal or equitable remedies.

' Y_‘ shall defend‘ T



- 18. Notices. Notrces shall be deemed to have been properly grvenand served
by you or us when directed to either party at therr respectrve addresses or facsrrm}e

pumbers. You shall address them to ot Legal Department and we shall address "
them to the franchise offi ce(s), unless either party specrﬁes a drfferent address in-— . -
- writing. Notices may be delivered by Tacsimile (with sxmultaneous postmg ofa .
" copy by first class mail), or by courier. Notices by: facsimile’ shalf be deemed - -
delivered on transmission; by courier, on dehvery, andby first class marl (hree (3) R

.days after posting.
i L3 Mrsgeummmym&ns- - e
“a. Pexsonal Progouris. The personal pronouns e’ &,

“your” refer to Franchisee, in whatever your Jegal eapacrty atthe date of executron

- of this Agreement and subsequenﬂy in the requrred corporate capacrty, as weIl as ’

the shareholders of your corporanon.

b. ans_t_r_ug_gn_gﬁﬂgmx_zg_ Paragraph headmgs are for reference pur— :
poses only and shall not in any ‘way modify the statements in.the text of this
Agreement. Each word shall be deemed toinclude any numberorgender wluch the .

context requires. If there is any conﬂrct between this Agreement and our operatmg
manuals orour other directives, in their current of future versions, this Agreement
shall control unless we otherwise agree in writing. Whenever a certain nurn_ber of.
days are- specrﬁed. they shall be calendar days unless otherwise stated:-

<. GoverningLaw. This Agreement shall be deemed made rmhe state of )
your pnncrpal place of business, and its provrsrons shall be govemed by and .

’ mterpreted under the laws of that state.

o - d. mmm_s_. ThrsAgreemem may be amended only bya document
_ signed by all-the pames or their du]y authorized agents.

e _\}{gyer A waiver of any’ ‘breach or default shall not bemterpreted as ‘

“a waiver of any subsequent breach or default

and “us”
throughout this Agreement refer to Western as Franchrsor. whcreas “you and4 a

- assigns:

Tidle, if any:

, f Mb!__q Each provrs:on of thrs Agreemem shall be consrdered
severable. If, forany reason, any provisionis determined tobe invalidorin conﬂzct

'vmh any exrsxmg or future statute, regulatron or ordinance, whethei state, federal

or local, that provrsron shall not 1mpa.rr the- effcctweness of the remammg o
provxsmns : - :

" Acceptance bx ﬂgg ern. Thrs Agreemem and any amendments addendaA ’

‘or modrﬁcanons shall not bebmdmg on Wes&ern unu) srgned by a dqu authonzed

corporate officer. )
“ h. Assi gnmem Q[Pledg We rcserve theri ght fo assrgn o rpledge all or part

. “of this Agreement upon written notice. You shall not- assrgn or p}edge all o part
-of this Agreement to-any person or entity other than the- corporation which will - -
opcrate the franchxse pursuant to Paragraph, 4. 4, Any: assrgnment, subhcense, o

* management ‘contract, sale, transfer or conVeyance in violation.of this Agreement .

whether by operation of law or otherwise, shall be null and void.

20. ___u_dl_g_E_m This Agrecment shall be: bmdmg upon you, your .
siiccessors and. assigns, and the shareholders of the designated corporation which
will operate the franehrse, their personal representatlves, SuCCessors; herrs and

21. EnnLAgmmg_L Thrs Agreement and the specxﬁed schcdules consti- .

- tute.the entire contract between you and us, and replace or supersede any, prior

agreements, understandmgs orrepresentauons whetherwmten or oral, regardmg" s

. ‘the same subject matter, [
A_ngﬂ&gem_em. You acknowledge that yon have fully read and ;¢

. understood this Agreement. Your signature, and the srgmmres of all persons- who )

‘ranfy and guaranty it, shall constitute acceptance and your ortheir-promise(s) o -~ '

honor and perform anchrsee s oblrganons ina trmcly manner as nmc is of the
esgence. : . .
o 22

BARBARA A. POTURALSKI Jomt and Several

‘This Agreernen_t isexecuted by Franchisor, on this . _13th

Witness: - _¢

- SHAREHOLDER RATIFICATION AND GUARANTY

© Augist . - 1995

Bonnie A.-HeDonald

Title: Vice President

In consrdera(mn of the representauons and covenants set forth in the Franchise Agreemem each of the undersrgned mdrvrdually and as shareholders of
-, jointly and severally, hereby ranﬁes, adopts, and affirms the Franchise Agreement, as the

same may hereafter be amended or reconsututed and personally guarantees the performance of any and all present and fnmre obhganons of the Franchrsee thereunder

. ,‘BAR'BARA ‘A, “POTURALSKI

6 o - . 7403.07




We,st ern
MEDICAL SERV!G!S@

A Dwism of Weslem Staft Sefvmes (USA) lnc.

CRITERIA FOR APPROVAL OF FRAN CHISEE TO ENGAGE
IN HOME HEALTH AGENCY BUSINESS

Schedule A

o

Fratichisee must successfully complete an evaluation process by the Medicare/Accreditation Certification Committee of the Governing’
Body ("the Certification Committee”) in order to be approved to engage in Home Health Agency Business (as defined in the Addendum
to Franchise Agreement for Home Health Agency Business). Franchisee will be assessed on his understanding of the Home Health
Agency Business, as well as clinical, legal, accounting.and operatlonal issues related to Medicare and part-time and intermittent caré
and must meet the following reqmremcnts .

Financial Prerequisites
1.

Be financially solvent, with no history of bankruptcies (unless special circumstances exist which may be considered by the
Certification Committee) and have no outstanding indebtedness to Western (unless an exception is made on a case to case
basis for accounts receivable bad debts being financed by Western). Provide Western with any required anthorization to
receive confidential credit data or other relcvant background information requested by Western.

Submlt personal and/or business financial statements for review at the time the Franchise Agreement is signed and annually
thereafter.

Be and remain cuwrrent with all taxmg authormes and have no state or federal tax hens against the franchxsee personally or any

cxxstmg busmess(es)

In the case of a corporatlon or partnership, submit proof of qualxﬁcatlon to do business and good standmg in the state where
the home health agency is to be operated.

Provide documentation of available working capital of not less than $100,000'.
In a state requiring a Certificate of Need (CON) (after a determination by the Certification Committee is made that it is fea-

sible to proceed with a CON), sign an agreement to share 68% of the costs of prepanng and pursuing a CON application,
including, but not lmnted to accounting, outside legal and consultant fees.

QOperational and Experience Prerequisites

I

Demonstrate ability to sucéessfully operate a home health agency or health care business. If Franchisee plans to delegate the

" . operation of the agency ta someone other than the key personnel as defined in the Franchxse Agreement such person(s) must

be approved by Western.

}Estabhsh 24 hour on-call R.N. service.

Estabhsh an office location which comphes with ADA (Amerxcans thh Disabilities Act) and Office of Civil Rights require-
ments, i.e., be handicap accessible. )

Hire a full-time Supervising R.N., and/or Administrator or other Supervisory Nursing Personnel approved in advaiice by

. Western who meet Medicare and any applicable state law licensure and accreditation requirements and have the employee(s)

sign a writtén contract on a form provided by Western,

If operaﬁng existing business(es), be in coxhphance with all state and federal laws (such as immigration, wage and hour,
OSHA and workers' compensation laws), and, if deemed necessary, cooperate m a pre-selection audit of the existing busi-

ness(es) for compliance with these requirements.
Submit an initial business plan for marketing or community education in the territory or service area.
Sign any required authorization for Western to obtain criminal and civil court records. Represent and warrant that Franchisee )

and any operating personnel have no prior criminal convictions, and no citations or sanctions relating to home health agency
licensing, Medicare laws or regulations, or state or federal patient abuse laws. ‘



ADDENDUM TO FRANCHISE AGREEMENT FOR -
HOME HEALTH AGENCY BUSINESS N

Western
8 wrDIcAL SERVICES.

ADivislon of Wester Stalf Services (USA}, Inc.

_ SCHEDULE B - - -
J OB CATEGOR[ES THAT ARE EMPLOYEES OR CONTRACTORS OF WESTERN L
(Sectmn 3e) T

Registered Nurses

" Licensed Practical Nurses

Home Health Aides . :

Home Companions or Sitters (not Medicare rennbursablc)
. Physical Therapists '

Physical Therapist Assistants
“Speech Therapists

Occupational Therapists

Occupational Therapy Assistants

Licensed Social Workers

Enterostomal Therapists



FRANCHISE AGREEMENT

Western

- MEDICAL SERVICES.
A Division of Weslern Tarporay Services {USA}, nc.
Staff :
Schedule A

WESTERN

5%
o

()pemng Ofﬁce Start-up Al]btment of Advertlsmg Materlals and Supphes

SUPPLEMENTAL STAFFING MATERIALS ;

Sales Oriented

Economics of Temporary Help 4822.11

Federal Government Guide to, Temporary Ser\nccs
T 486265 - | .

" Pharmacy Brochure 7825 61

. Thank You Card 7837.67
Medical Presentation 7828.54
Guarantee Certificate 4624.07
Statement of Responsibility 7473.01
Schedule of Rates Sheet 7829.65
Certificate of Insurance 4423.103

" Yellow Page Ad Glossy 7826.52
Cooperative Ad Glossy 7821.05

. American Druggist Reprint 7825.57 .
Employer Payroll Cost Card 4826.61
Football Handbook [Seasonal]

Baseball Handbook [Seasonal}
Persornel Planner [Seasonal] -
Gold Mylar Label Sheet 7823.08
Medical Logo Glossy 7823.10 -
Managers Personal Call Report

Form 0613.08 =
Confidential Credit

Application 4343.29

" Weekly Sales Schedule 7622.02
Customer Contact Record 7623.06
Employee Profile 7473.01
Facility Staffing Customer

Assessment 7016.02 .
Facility Staffing. Orientation
Profile ‘

- Western Medical Services Banner
Welcome to Western 7834.60 ’
Congratulations Card 7836.52
Coop Ad Glossy 7833.01
Choice Is Yours Pharmacy Ad Glossy 7835.55 -
.Medicat Classified Ad 7835.59 ’

OFFICE SUPPLIES. -
ce
Letterhead Template 7826.61

.. Envelope Template 7826.62
Business Card Template 7826.63
Supply Reguisition 0243.68

© Temp-O-Gram 4011.03
Adjustment Memo '4243.41

_ Advertising Mailing List Addition Slip 4923. (YI
‘Payroll/Billing Forms '

Customer Profile 4353. 13
Time Card with Expense Report 434333 -

- Time Card Multiple 7343.12
Time Card Individual 7343.16
Authorization of Payroll

Deductions 0173.41
Indemnity Agreement: Lost
Instrument 0243.64
Stop Payment/Check Reissue 0243. 66
Envelopes Pre-addressed to Temporary
Payroll 4011.01
‘W-4 Change Slip 4243.47
Authorization of Occupational Tax 0173.32
Weekly Income Tax Wuhho!dmg ‘
Request 0243.63
Employee’s Withholding Allowance
Certificate 4343.53 )
"Personal Allowance Worksheet 4343.50

Applicant Processing
Professional Skills Sheet:
RN 7373.03 R
Radiology Technologist 7373.'21" v
.LP/VN 7373.04 0
Pharmacist 7373.23
Critical Care 7373.07
Nurse Aide’ 7373.30
Respiratory Care 7373.33
Assessments & Score Keys:
RN 737324
" LP/VN 737326
" Nurse Aide 7373.25
Medical Vocabulary 7373.11
Respiratory Therapist 7373.34
" Critical Care 7373.31 .
Radiology Technologist 7373.20
Dental 7373.35
Home Health Aide

" Applications:

Licensed 7373.28
Non-licensed 7373.27
Pharmacist & Pharmacy
Techs 7373.29
_Health Statements 7333.06
Professional Liability Insurance
Application 7623.08
Job Assignment Sheer 7433.01
Request for Reference 7373.32
Schedule of Availability 7293.01
Employee Update Notification
Card 7327.04 )
Document Update Request 7327.05
Performance Evaluation 7132.01
Safety-Related Material
Western’s Safety Rules 7413.01
Safety Orientation Log Sheet
* Pre-Job Safety Evaluation
Accident Investigation Report
Log Of Occupational Injuries
" and Hllness OSHA 200
Universal Precautions for
Infection Control 7828.60
One-to-One Assisting 7826.61°
Chemical Hazcom 4888.62
Bloodborne Infections 7839.66
Medical Facilities Emergency
Prepamdness 782859 -
Wcstcm Medical Advemsn‘ig
‘Catalog -
Western Medical Supply Catalog
Western Medical Safety Manual
‘Western Procedure Manual .
HOME CARE MATERIALS
{Available only to offices authofized to provide home
care]
Home Health Care Manual [based on state regulations}
Home Care Brochures
Home Care Insert 7829.50
Home Care Mailer
Home Care Ad Reprint
' - Contractual Allowance Form 7131.02

Medication Sheet 7018 01
Daily Care Record 7123.06 ‘ .
Nuises Notes 7123.07. ~
" Supportive Home Services :
Activity Record - 7123.08
Insurance Assignment and
- Confirmation of Coverage. 7243 07 .
Local Office Insurance Check List 7243.19
Order for Home Care 724202 -
Order for Home Care Financial
- Addendum 724320
Death With DNR Orders 7303.05 -
- Death Without DNR Orders 7303 10
Physicians Orders 7303.16 :
Patient Discharge Summary 7303.14
~ Nursing Supervisors Progress Notes 7305.08
Pt. Information Form_7403.08
Employees Confidential Incident
Report 7403.09
_Narcotic and Controlled Medication’
Count Sheet 742302
Rcspxratory Patient Evaluation 7140. 01
Skilled Nursing Assessment 7123.14
Intake Admission 7323.05
PT Assessment and Plan 7020.01
OT Assessment and Plan 7022.01
ST Assessment and Plan
Medical Social Worker Assessment
Plan 7021.01
Patient Rights & Respons:bthtws
- Advance Medical Directives 711501
Physicians SupplementallChange Orders 7303.17
Medication Record
Patient Care Plan 7123.13°
Paraprofessional Task Sheet 7123.15
Paraprofessional Notes 7123.16 [N TI AL
Supervisory Visit Note 7019.01 -
Case Conference Report Form
-Home Care Progress Report 7123.
Home Health Clinical Record
Review 7014.02 RS
Clinical Visit Note 7014.03° -
Patient ID Card 7015.05
Progress Report 7302.01
OPENING ASSISTANCE

- Dir il rt -

1. Composing, printing and mailing of up to 500
opening office announcements upon receipt of a
prospect mailing list, office address and telephone
information. .

2. Mailing of promotional pieces to Western s entire
customer mailing list forthe franchlse as pan of our’
ongoing direct mail program

OFFICE FURNITURE

A complete Office Fumiture Catalog will be made

available. Western can obtain price quotations on office

furnishings for you, for comparison purposes, and can
_purchase your items for 'you at a discount, if you so
desire. There is no obligation to provide or use this

servxcc .

R . a

Western Medical Services, a Division of We:ferﬁhi&wgfewiax {USA)
Inc., reserves the right to update any item, or substitute other items of equal
value, in place of those listed on this schedule. Unless otherwise specified,

ihe quantity furnished shall be one (1) unit pack per item listed. .

7403097



© . Schedule B
" Insurance

o 'gdvemge’ Regui‘red"

- "'_"(1) Workers Compensatmn and o o . Statutory '
a _Employer erabxhty o A S
Ai(."Z:)i;‘Comprehensrve General o : hee R Bodxly InjuryA $100 OOO_each person and $300000

~5L1abrhty IR 0+ eachaccident -
| . _ o L A«erperty Damage $50'000 each acc:dent

S 3) -'Prdfeselenél ‘Malpractice Liability Insurance~ . :f $ 000 000 each, occurrence and $3 000 000 aggregate
y e ’ - to-coveryour regular staff employees who are licensed.
: ‘professmnals rf any :

@ ,;_’Comprellenéiye‘Aut‘oinobile' o o f.:i'BodllyInJury $100000each person and $300000
" Liability (Owned and Non-Owned) .~ = = “-each dccideént , r
S e e S o ,”PropertyDamage $50000eachacc1dent _ _
(5) FideltyBond =~ - . g -f*momg S INITML

(6) ‘Business,lnterrnptien ) ; L . Ainount: equal to rent, salanes ef key employees and
. : o ‘ . other ﬁxed expenses :

IO} ;‘All'Risl(” Coments i T o :'Amount equal tothe: replacement valie of thé office
s . ' : , - furniture, fixtures, eqmpmem and leasehold
, ’rmprovements :

o You shall dehverto Westem wrthm ten (lO) days after the date hereof and 1hereafter; wrthm ten (10) days followmg :
,_ the issuance or renewal of any such pohcy of insurance; all the related cemficates of insurance and all such-original
pohcres, inaform satlsfactory to Western in our commercially reasonable. Jndgment as evidence that’ you have obtained - -
_ all insurance coverages required to be provrded and maintained by you hereunder.. All such pohcres shall.be endorsed-' ,
- to prowde that they may neijther be terminated, canceled, nor may the coverages afforded: theretinder be reduced inany -
respect, exceptupon  thirty.(30) days prior written notice by the insuferto Western. Ini the event you should fail to provide .
- and maintain the insuranice coverages required hereunder, Western may obtain all such’ Jpolicies of insurance.on your:
) t behalf and at your expense. All such premium payments made for you by Westein shall be promptly reimbursed by you
. upon ‘demand or Western may-deduct such amounts from any monies or compensatlon due you under this Agreement
.. -orto wh:ch you otherwise may be entitled. We reserve our other rights and may seek all appmpnate remedies and rehef
: »wrth tespect to your failure to obtaxn msurance or other noncomphance ’ ;

. 7403.07



' FRANCHISE AGREEMENT |

KoM NEDICAL SERVIGES.
B y Amdwmw??‘“’“mm
- o 2 ‘Schedule C
' Liquidated Damages -

bd

Q&l}_&t_m Where penmtted bylaw, Western shall invoice the temporary help customet in quesuon for al cashv'
o settlement in-a dollar amount appropriate in the local community as liquidated damages. Once collected, that amount
" shall be divided two thirds (2/3) to you as Franchisee and one third (1/3) to Western. We shall begin with five hundred

S .dollars ($50()) and you may negotiate a higher amount with our approval. We together shall establish any mcrease(s)v
. in that dollar amount from time to time hereafter. .

ayroll In the alternative, Westem 8 temporary employee in question may be kept on our payroll for an additional . - ,
" numberof weeks appropriate for the local community. The hours worked under this procedure shall be included as part -
 ofthe regular billing of the. franchxse and shall be compensated as specified in Paragraph 5 of this Agreement We shall.

' begin with twelve (12) weeks and you may negotiate for a longer period with our approval We together-shall establish
- -another appropnate number of weeks.- . .

INIT!AL_
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.| FRANCHISE AGREEMENT

- 'MEDICAL SERVICES.

Western

" Schedule D'

Franchise Fee arid Billing Minimums

. Ammammgmmmm 4

You shall pay. an initial franchise fee of o<~ =--=----Thirty Thousand and no/100-<=-=---=

‘Dollars ($_30,000.00 -

), which shall include the security deposit requited by Paragraph 5b.. 0 -

Lo };ﬁe foilbWihg shall be ybur billing minimums, é}f{g:ept as otherwise ﬁrbvidéd in Paragraph §;c.i

- . Weeks 25 through 48

 Weeks 1 through 24

" Weeks 49 through 72
Weeks 73 through 96

‘Wecks 97 through 120 ..

" Weeks 121 through 144 ..oocviivcen s

And for each 'subsequ'ent t@enty-f()bf o))

week interval either during the original térm "~ .
- -of this Agreement or any renewal term.................

.......................

36,000

90,000

~.-180,000

288,000

432,000

540,000

540,000

" total hamrs: dollars -
~ total haurs: dollars’

total ?hamzé ‘dollars

total kanrs dollars
total hewmrs déllars

' total hawrs dollars

i

total howmwsx dollars

INITIAL -
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ADDENDUM TO FRANCHISE AGREEMENT FOR

HOME HEALTH AGENCY BUSINESS

Western
"MEDICEL SERVICESe

A Division of Wester Staff Services (USA), Inc. .

WESTERN

THIS ADDENDUM is made by and bctwecn ‘the Westem Medical Services
Division of Western Staff Services (USA), Inc., a California corporation (here-

inafter “Western” or “We’ "), and ROBERT. J. POTURALSKI and
BARBARA A. POTURALSKI
(“Franchisee” or “You™), with respect to the following facts:

) RECITALS

Wcstem and Franchisee are parties to a Franchise Agreement, dated
Jpursuant to which Western has granted

you an exclusive franchise to operate a medical temporary help service m ades- .

© ignated temtory (“the Franchise Agrccment”)
Franchisee is a corporatxon having its pnncxpal plaoe of busmess at

-

The parties now desire to operate.a state licensed (where applicable),
Medicare-certified and/or nationally accredited home health agency as.an addi-
tional line of business, in accordance with the terms and conditions set forth

. below, subject to Franchisee’s approval by Western’s Governing Body, based on
the criteria set forth on Schedule A to this Addendum.

In consideration of the foregoing premises and the mutual covenants con-
tained herein, the parties agree as follows:

AGREEMENT -

1. Definitions. .

a. “Home Health Agency Business” means all Home Health Services
provided by Western and Franchisee, regardless of payor source.

b. “Home Health Services” means those services that a home health
agency is permitted to provide under the scope of its state license (where applic-
able) and its Medicare or Medicaid certification, subject to any limitations set

"forth in this Addendum, and shall mean, at minimum: (a) part-time or intermittent
skilled nursing care provided under the supervision of a licensed registered nurse;
and (b) at least one of the following therapeutic services: physical therapy, occu-
pational therapy, speech therapy, medical social services, or part-time or inter-
mittent services of a home health aide.

. “Fiscal Intermediary” meauns the entity that administers the Medxcare
or Medlcaxd Programs under contract with the U.S. Department of Health and

" Human Services, with respect to reimbursement of services provided to Medicare
Program beneficiaries.

d. “Medicare Cost Report” means that report reqmmd to be filed by a
Medicare-certified home health agency for the purpose of determining its annual
Medicare reimbursement, and for detenmining whether payments made at the
Medicare Interim Rate have resulted in overpayment or underpayment of actual
Medlca.re Reimbursable Costs for the reported year.

“Medicare Interim Rate” means the rate established by the Medicare

- Fiscal Intermcdiary for reimbursement made to a home bealth agency, on an inter-
im basis, for the cost of providing Home Health Services to Medicare beneficia-
ries. The Medicare Interim Rate is based on the estimated annual Medicare
Reimbursable Costs for providing such services.

f. “Medicare Reimbursable Costs” means the costs associated with the
provision of Home Health Services to Medicare beneficiaries, which are reim-
bursable by the Medicare Program under its applicable rules and regulations, as
an allocation of Medicare Reportable Costs.

‘g. “Medicare Reportable Costs” means those costs which must be
included in the Medicare Cost Report, as set forth in the applicable rules and reg-
ulations, and which include, but are not limited to, the following:

. and that cannot properly be delegated under such laws.

1) Salaries and wages, :
* 2) Contracted or purchased servxces,
3) Payroll related benefits (FICA pension, retirement, hcalth
insurance) and payrol} taxes;
4) Fringe benefits;
5) Insurance, including, but not limited to, malpractice i msurance,
6) Workers' compensauon,
7) Rent;
8) Utilities; .
9) ‘Telephone; -
: 10) Taxes and licenses; . .. )
11) Equxpment and ‘supplics, jncluding, but not Yimited to, personal
protective equxpmcnt,
~12) Repairs dnd mmntcnance
""13) Depreciation; -
- 14) Postage; -
15) Recruitnient;
16) Community education;
17y Transportation or travel expenses;
18) Waste disposal;
19) Training and education;
20) Advertising;
21) Interest; and
22) Legal, accounting, fiscal and other consulting services.

“E,ggl_ﬁgnlsmgm means the date Wes:m accepts the Notice of

Amount of Program Reimbursement (NPR) or final Medicare Cost Report as
determined by the Medicare Fiscal Intermediary, and following the exhaustion of
all reconsiderations and appeals, including all court prooocdmgs, with respect to
such Medxcam Cost Repon or NPR

2. Rela ] t. The Home Health Agency
Business shall be govemed by the Franchise Agreement as well as all amend-'
ments or other addenda thereto in addition to this Addendum. If any incomsis-
tencies between the documents exist, this Addendum shall control but only with
respect to the Home Health Agency Business.

3. Responsibilities of Western.

a. ngm_gggﬁm Western shall use its best efforts to -
obiain, in the divisional name of “Western Medical Services Home Health
Agency,” all required state licénses and approvals for the operation of a home
health agency in the state in which the home health agency will be located; certi-
fication for participation in the Medicare Program; and, at our sole discretion,’
state Medicaid programs; and accreditation by a nationally recognized accredua»
tion organization. You shall fully cooperate with us in this regard.

b. Governing Body; Reservation of Authority. The officers of Western
(or such other persons appointed by Western) shall constitute the governing body
of the Western Medical Services Home Health Agency (the “Governing Body™),
and shall adopt and periodically review written bylaws, policies and procedures
for the operation and management of the Home Health Agency Business and its
fiscal affairs. The Goveming Body must approve. the engagement of the
Administrator and the Supervisory Nursing Personnel in accordance with Section -
4.£. below. Notwithstanding anything to the contrary herein, Westein shall retain
all authority not specifically delegated to Franchisee under this Addendum, and
shall have all the power and responsibility that is required under federal and state
laws to be retained and exercised by the holder of the Ycense and/or certification,

c. Participation i Vi e edicaid. A
Western shall have sole discretion to decide whether to participate in government

- payment programs, including state Medicaid programs, for Home Health

Sexvices. If Westemn clects to do so, Western may establish policies and proce-
dures to govern such participation, including administrative, clinical and
accounting procedures, and you will abide by such policies and procedures.



Western shall have the right to establish such reserves as rﬁay be reasonably‘ﬁed

essary to provide against the contibgencies of participation in such programs, )

_ similar to the Frarichisee’s Medicare Reserve established pursuant to Section 5.g.
below, and after consultation with you. -

d MMMMMMM We shall provtde you

‘with operating manuals and written policies, procedurés, directives and standards .

for the operation of the Home Health Agency Business, and any -amendments 0
them that may be made from time to time. "Upon termination of this Addendum
or the Franchise Agreement, you 1mmed1atciy shall return all such mamnals,
good condition, to Westem or forfeit any deposit(s).

- e. Engagement and Employment of Caregivers. Western shall emplcy or,
alternatively, independently contract with individuals responsible for patient care
in the job categories listed in Schedule B to this Addendum. . Individuals- so

.cmployed shall be on the temporary or regular payroll, at Western's discretion,
‘and Western as their employer shall- meet al} payroli obligations, including the
payment of wages and salaries, paymll taxes, workers' compensauon, liability

and fidelity bond insurance with respect to such employees, Independem con-

tractors shall be paid by Western in the manner of other trade accounts.

f. Billing and Collections. Westem shall have the sole right to bill and
collect ffom all clients and customers of the Home Health Agency Business,” -

including paticots and third party payors (whcther government or private payors).
Western shall supervise all collections, make all settlements, finance the tempo-
rary and regular. payrolls and related payroll costs of Western employees, pay
contractors, and otherwise handle all accounting and other details incident to the
collection of the trade accounts receivable owned by Western. )

2. Commuunity Education. We shall assist you with community educa-
tion, sales promotions and marketing of the Home Health Agency Business as
~ described in Paragraph 3 of the Franchise Agreement. -All such sales, promotions
or marketing activities, whether conducted by Westem or you, shall conform with
applicable federal, state and local laws, rules and regulations. .

h. Office_Supplies and Forms. We shall supply you, at Westcrns
expense, with those office supplies and forms relating to the Home Health
Agency Business listed in the supply catalog.

i. Patient Records. Any and ail patient records and charts prepared or
maintained in connection with the Home Health Agency Business shall be and
remain the property of Western.

4. Responsibilities of Franchisee.

a. Management Responsibilities. You shall have the responsxbﬂity and
authority to conduct, manage and supervise the day-to-day operations of the
Home Health Agericy Business, in accordance with Western's procedures, pro-
grams, policies, standards, directives, ethics, and business practices and this
Addendum; provided, however, that you shall have no authority to enter into any
contract on behalf of Western, nor otherwise act as an agent of Western, except as
‘'specifically provided in the Franchise Agreement and this Addendum. You

-acknowledge and agree that the clients and customers of the Home Health ©

Agency Business are Western's and that the employees of the Home Health

~ Agency Business on Western's temporary and regular payrolls are Wescams
employees.

b. E&Wﬂﬂﬁg&m

1) You shall operate the Home Health Agency anmess under the

name “Western Medical Services Home Health Agency.” You shall. operate the

medical temporary help business under the name *“Western Medical Services,”

except as provided in the Franchise Agreement. )

. 2) You shall obtain, with Westem's prior approval and at Western's

expense, signage for the Home Health Agency Business. Xf the medical tempo-.

rary help business and the Home Health Agency Business are conducted on the

same preniises, the signage must include both Western business names described |

in Section 4.b.1) above.

3) You shall fully cooperate with Western to obtain for Westemn a tele-
phone number for the Home Health-Agency Business listed in the name of
“Western Medical Services Home Health Agency,” which shall be distinct from

the number used for the other “Western Medical Services” business you conduct

pursuant to the Franchise Agreement. Such separately listed number shall be a
number with the suffix acronym of “C-A-R-E,” or other such acronym associat-
ed with Western, if available in your area. The terms and conditions of Paragraph
3.g. of the Franchise Agreement, with respect to payment of the installation and
the basic monthly charges, Western's ownership of the telephone numbers, and
the execution of telephone company contract forms, shall apply to the telephone
line required under this Section 4.b.3). You shall place at least a trademark list-
ing ad (“Yellow Pages” ad) in your local telephone directory for the Home Health
Agency Business at the first available publication date, subject to our preap-

prova] and you shall renew the ad apnually. . ’ ’
- ¢ Office Space. You shall, at your own cost and expense provide an

appropriate office for.the operation of the Home Health Agency Business. If per-

mitted by law, you may operaté the Home Health Agency Business in the-office
you establish pursuant to Paragraph-4.g. of the Franchise Agreement, so long as
the Home ‘Health Agency Business xs properly identified pursuant to Secton
4.b.1) above. )
: d mm The Home Health Agency Business you opetate’

'mlt‘xally shall provide the following services; however, the subsequent addition or -
‘elimination of any therapeutic services shall be at Western's sole discretion:

1) Part-time or intermittent skilled nursing.care;
2) Part-time or intermittent services of home health aides; and
3) Therapeutic services (check applicable services):

—— physical therapy

.. occupational therapy

. speech therapy

.. medical social services

. other (specify):

e. Western Personnel. On Western's behalf, you shall be responsible for
recruiting, Sclecting, training, promoting, supervising, directing and terminating
the personnel employed or contracted by Western, pursuant to Section 3.e. above,
to provide Home Health Services. You shall comply with all applicable. laws,

. whether federal, state or local, and you shall conform with Western's procedures,

policies, directives and business practices in carrying out your responsibilities -
under this Section 4.e. You shall exercise your business judgment reasonably and

‘in good faith in these matters to the extent that they may be discretionary.

dministrator and Su .
1) Subject to the approval of Western and the Governing Body, you

-shall employ, at your own cost and expense, an Administrator, a Director of
Nursing and/or a Supervising Registered Nurse, or similarly qualified and titled
- personnel, (collectively, the “Supervisory Nursing Personnel”) to the extent

required by federal, state and local laws and regulations governing licensed and
certified home health agencies. If directed by Westem or the Governing Body for -
good cause, you shall replace the Administrator, and any Supervisory Nursing )
Personnel, with others who are acceptable to Western and the Governing Body.
For purposes of this Section, “good cause™ shall exist if the Administrator or any
of the Supervisory Nursing Personnel: (a) violates applicable laws, rules, regu-
lations or standards; (b) comumits any material act of dishonesty, gross careless-
ness or misconduct; () unjustifiably neglects his or her duties; (d) acts in any way
that has a materially adverse effect on the business or reputation of Western; or
(e) otherwise conducts himself or herself in a manner inconsistent with generally
recognized standards for the conduct of Administrators or Supervisory Nursing
Personnel in the community in which the Home Health Agency Business is oper- -
ated, after being given notice and an opportunity to correct such conduct.

.2) You shall -enter into written employment agreements with the
Administrator and all Supervisory Nursing Personnel, or a form approved by

"Western and the Governing Body.~Such agréements shall include, at minimum,

the following provisions:
a) A description of duties, including those duties reqmred under

" federal, state and Jocal law, rules and regulations;

b) The minimum hours of work, or full-time equivalent, requned
of each such employee;

. ¢) The compensation (mcludmg salary, bonuses, travel expenses, ..
benefits, etc.) to be paid;

d) A statement of quahﬁcat\ons including the federal, statz and
local legal requirements for the position, and a representation that such employ- -
ees meet and shall continue to meet all such reqmrements .

¢€) A covenant to coraply with all Western policies and procedures :
and all legal requirements imposed on licensed and certified home health agen-
cies; .

f) A representation that each such employee has not been excluded

from the Medicare or Medicaid Programs, and has not been convicted of a crim-

inal offense, under any federal or state law, related to neglect or abuse of a patient,
or to the delwery of goods.and services nnder the Medicare or Medicaid
Programs;
g) The grounds for termination of each such employee; and
h) A reguirement that each such emp]oyee axmtp'\fﬁkn
covenants to Western to maiotain the confidentiality of the proprie
tion of Western and not to compete with Western, on forms provided!
3) With respect to the Administrator or any Supervi




Personnel, Franchisee shall: (a) notify Western immediately upon the termination
of employment of any of them; (b) inform Westem immediately of any breach or
potential breach of the confidentiality and non-competition covenants of their
employment agreements; () consult with Western.as to the need to litigate to

enforce such confidentiality or non-competition covenants; and (d) fully cooper- '
ate with Western in filing and litigating actions to enforce the confidentiality or -
non-competition covenants. The cost of the litigation pursued under this Section

4.f., shall be shared by you paying sixty eight perceat (68%) of the costs and
Western paying thirty two percent (32%) of the costs.

4) Upon the approval of the Governing Body, a shareholder of
Franchisee may act as Administrator or as Supervisory Nussing Personnel, pro-
vided each such person conforms with and is subject to all the provisions of this
Section 4.f. and provided further that he or she meets the legal requirements
therefor, is paid a reasonable salary commensurate with his or her responsibilities
as an Administrator-or Supervisory Nursing Personnel, arid he or she otherwise
conforms with and is subject to the provisions of this Section 4.f., whether or not
a written agreement is executed.

g- Other Employees of the Franchisee. In addition to employmg the

management or supervisory employees set forth in Section 4.f. above, you may
employ, at your own cost and expense, such employees as you may require to
* assist in the performance of your obligations: under this Addendum, including
employees for the following job categories:
On-Call R.N.(s)
-On-Call Coordinator(s)
. Medical Coordinator(s)-
Team Secretary(ies)
. Other (specify):

Additional job categories shall be subject to the prior approval of Western, which
shall not be unreasonably withheld. This Section 4.g. shall not apply to persons
you may employ solely-for the purpose of operating the Western franchise under
the Franchise Agreement. i

. h.-Medical and Other Supplies. You shall be responsible for providing,
at your own cost and expense, such medical and other supplies. that are required
for the operation of the Home Health Agency Business, excluding the supphes
provided by Western to you under Section 3.h.-above.

i. Billing Information and Documentation. You shall submit to Western
or its designee, for processing, all bills for the provision of Home Health Services
by the Home Health Agency Business, under the office number established by
Western for that purpose and in accordance with Western's accounting proce-
-dures, policies and business practices. You shall timely subinit to Western or its
designee accurate documentation with each bill as may be required by patients or
third-party payors, incloding Medicare or Medicaid. You shall assist Western in
its collection of the trade accounts receivable when requested.

j- Professional Liability Insurance. In addition to the insurance required
under Paragraph 3.n. of the Franchise Agreement, you shall obtain at your own

expense and maintain, at all time$ during the term of this Addendum as well as -

all renewal terms and for two (2) years after termination hereof, a policy or poli-
cies of professional lability insurance of no less than One Million Dollars
($1,000,000.00) per claim and Three Million Dollars ($3,000,000.00) aggregate
per calendar year which insures you, your agents, employees and contractors, for

any act, error or ofnission for which you or they may be liable in connection with .

the practice of his or her profession. Such policy or policies shall name Western-
and its parent company as additional insureds. All such policies shall contain an
endorsement stating that they cannot be canceled or materially changed without
thirty (30) days’ prior written notice to Western. Before you commence doing
business pursuant to this Addendum, you shall furnish Western's Legal
Department with certificates of insurance confirming that such policy or policies

are in full force and effect and that Western and its parent company are addition-

al insureds. You likewise shall furnish renewal or replacement certificates annu-
ally or promptly upon obtaining such insurance from a different carrier.

k. Commencement Date. You shall cooperate fully and do all things rea-
sonably necessary and convenient for Western to obtain and maintain the license,
certification and/or accreditation of the Home Health Agency Business. You shall
commence operations of the Home Health Agency Business at our instruction and
as soon as practicable, provided all legal requirements for the operation of the
Home Health Agency Business have been satisfied. )

" 5. Medicare Reimbursement. !
a. Medicare Cost-Based Reimbursement Principle. With respect to the
provisxon of Home Health Services to beneficiaries of the Medicare Program,

each party shall enly be entitled to reimbursement or payment-of those Medicare:
Reimbursable Costs incumred by each in the operation of the Home Health
Agency Businiess. Such Costs are determined on an annual basis upon Final
Settlement of the Medicare Cost Report for any fiscal year. ‘The parties therefore

" shall do such things and make such adjustments betwean themselves that may be

required in order to conform with the foregoing cost-based reimbursement prin-
ciple, and as more fully set forth below.

- b. Responsibility . for- Medicare Accounting. “Western shall have sole
responsibility to communicate with the Medicare Fiscal Intermediary on, and to
make decisions with respect to, all matters related to Medicare accounting and
reimbursement, including, but not Timited to, the establishment of the Medicare
Interim Rate, the filing of the Medicare Cost Report, and the exercise of any
rights of reconsideration or appeal of reimbursement determinations. We shall
consult with you and keep you informed of Western's actions on such matters, as
is reasonably necessary for the proper operation of the Home Health Agency
Business.

c. Preparation of the Medicare Cost Rjﬁ;ﬁ. Western shall umely pres
pare, or cause to be prepared, the Medicare Cost Report, andited and unandited
financial statements, and any other reports that are required to be filed by gov-
ernmental agencies or payors with respect to the Home Health Agency Business.
Western may engage legal, accounting and other consultants and professionals, as

. necessary in Westernt's sole discretion and of our choice, to prepare such reports,

and the costs associated with engagement of such pmfessxona]s shall be COBSld-
ered a Medicare Reportable Cost.

d. M&Wm&wm You shall time-
ly report all Medicare Reportable Costs, with such documentation as Western-
deems necessary each period, for the puspose of reimbursement under Section
S.e., below, and for iiiclusion in the Medicare Cost Report. 'We shall assist you .
in identifying Medicare Reportable Costs that must be reported by you and .in
determining the manner and form for such iepons; however, you shall be solely
responsible for: (1) any disallowance of costs that results from your failure to
comply with this Section 5.d.; (2) any Medicare Reportable Cost not included in
the Medicare Cost Report and not reimbursed because of your failure to comply
with this Section; and (3) any Medicare Reportable Cost not reimbursed under
Section 5.e. below because of your failure to comply with this.Section 5.d.

e. Periodic Medicare Reimbursement. Within four (4) weeks after the
end of each period, Western shall reimburse you, based upon information sub-
mitted by you under Section 5.d. above, for the Medicare Reimbursable Costs
incurred by you for the period, subject to the provisions of Sections 5.f. and 5.g.
below, and in accordance with the methods and procedures set forth in Schedulc
C to this Addendum and ﬁlustrated cn Schedule D hereto.

f. Anpual ciliati icare Rei Following F’mal
Sesttlement of the Medicare Cost Report for any fiscal year, Westem shall provide
you a written statement showing whether payments made to you under Section
5.e. above resulted in overpayment or underpayment of your actual Medicare
Reimbursable Costs. Western shall refund promptly to you the amousits of any "
such underpayment. You shall rémit promptly to Western the amounts of any
such overpayment. —— N ‘

8- Reserve for Medicare Contingencies. ‘

b m@.muﬂmmmimw For each and
every fiscal year in which you operate a Home Health Agency Business pursuant
to this Addendum, Western shall establish a fund on your behalf (the
“Franchisee’s Medicare Reserve”) for the purpose of creating a reserve against
contmgencles that arise from your participation in the Medicare Program, includ-
ing, but not limited to, the risks of overpayment and underpayment following
Final  Settlement of the Medicare Cost Report, and disallowances based on
alleged fraud, lack of documentation, unreasonableness of costs, lack of medical
necessity, or any other reason asserted under applicable rules and regulations. The
Franchisee’s Medicare Reserve shall be established for each fiscal year by setting
aside twenty percent (20%) of the periodic Medicare reimbursement under
Section 5.¢. above. The monies that are set aside shall be held in an interest-bedr-
ing account until such time as a Notice of Amount of Program Reimbursemerit
(NPR) or other Final Settlement of the Medicare Cost Report is issued by the
Medicare Fiscal Intermediary and accepted by Western for the fiscal year that is
the subject of the Franchisee's Medicare Reserve. The establishment of the
Franchisee's Medicare Reserve shall in no way limit Western from establishing
reserves for its own risks of participation in the Medicare Program.

2) Medicare Adjustments. When the Final Settlement of the Medxca:e
Cost Report is issued by the Medicare Fiscal Intermediary and accepted by
Western, Western shall issue an accounting of the Franchisee's Medicare Reserve
to the Franchisee. In this accounting, Western shall recover from the Reserve all



A.

ADDENDUM TO FRANCHISE AGREEMENT FOR
HOME HEALTH AGENCY BUSINESS SR

WESTERN

ADivision of Weslern Staff Services (USA), Inc. - .
SCHEDULE C
METHODS AND PROCEDURES FOR CALCULATING
PERIODIC REIMBURSEMENT OF FRANCHISEE'S
MEDICARE REIMBURSABLE COSTS .

' (Section 5.¢.)
Repéiting C
1. Fof purposes of calculating Franchisee's Periodic Medicare Reimburs under Sectio s.e.ofu;cfomgéing“’ fum to the Franchi
Agr (“this Addendum”™), the following information shall be required, on a per period basis: :
& All costs incurred by Franchisee direc tly for the benefit of the Home Health Agency Busi hether Médicare or non-Medicare, including, but not Limited to, those costs
identified at Section 1.g. of this Addendum; . . )
b. All ing costs i d by Franchisee for the I benefit of the Home Health Agency Business and the other lines of Western Medical Services supplemental
staﬁ'mg and pnvate daty busi op d by Franchisee; and
Ce B as req d by Western or otherwise required by law.

2. This information must be provided to Western within seven (7) days after the‘ end of each period.
Under current Medicare cost rcponmg requirements, operating costs generally are allocated using either the direct allocation or the indirect a!locahon method.
L mmAnm_m. Under the direc ion method, operating costs shall be allocate.d between the Home Health Agency Busmess and the other lines of “Western Medical
Services business, based upon actual records of the costs, or on appmved direct allocations supported by adequate documentation. For example, under the direct allocation

’ method, vent and the costs of office utilities may be allocated between the Home Health Agency Business and the other lines of Western Medical Services business based upon
square ge o another appropriate and approved method. Staff salaries may be allocated based on actual and regular time studies for cach staff.

2. Indirect Allocation. Western shall use the indirect allocation method to allocate operating costs between the Home Health Agency Business and the othcr lines of Western

Medical Services business, mnless the Franchi quests and Western is able to obtain specxﬁc approval from the Medicare Fiscal Intermediary for direct allocation. Appmval
requires a substantial amount of d ion by Franchisee for costs.

Under'the indirect method, operating costs are ulated into a pool and allocated between the businesses based upon the ratio of direct costs for each business to total diréct
costs, o : .

. c] I S, EE Lo !. lx :. E . !
1. For purposes of the calculation of the Franchisee's Periodic Medxeare Reimbursement undcr Section 6.5 of this Addendum, costs that are-ihcurred solely and directly for the

Medicare Program shall be allocated directly to the Franchisee's Periodic Medicare R Such costs may include medical supplies, salaries of the Supervising RN
incurred for billable visits, etc. For all other operating costs which are shared between the lines of Western Medical Services busi the indirect allocation method shall be

used. Howevet, if Franchisee elects and is approved to use the direct allocation method for specific categories of operdfing casts (such as staff salarics), the direct allocauon
me\hod shall be used for those cost categories.,

2. Forthe purpose of applying the indirect allocation method to the operating costs, the following &ﬁnitions apply. “Combined Operating Costs” refers to thosé operating costs,

excluding direct costs, that are applicable to all lines of Western Medical Services business d by Franchisee under the Franchise Agr and this Addendum, includ
ing supplemental staffing, private duty and the Home Health Agency Business. *“Total Direct Costs” are the aggregate of dxmct costs for all lines of Western Medical Services
business, usmg the definition of direct costs in Patagraph 5.e. of the Franchise Agreement.

Cost Ratio”). Note that this ratio is for direct costs associated with Medicare business only and not with other Home Health Agency Business (non-Medicare Homc Health
Agency business). Western shall use the period end franchise statements as the basis for determining the Total Direct Costs. .

The Combined Operating Costs reported by the Franchisee shall be multiplied by the Medicare Direct Cost Ratio, with the result being the “Gross Medicare Indirect Costs”
10 be reimbursed to the Franchisee. The Gross Medicare Indirect Costs shall be added to Franchisee's direct Medicare costs, if any, with the sam being the “Gross Medicare
Reimbursable Costs.” : : '

The Gross Medicare Reimbursable Costs shall be reduced by the standard twenty p (20%) reserve pursuant to Section 6.g. of this Addendum. The differenice is the “Net -

Medicare Reimbursable Costs,” and shall constitute the Franchisee's Periodic Medicare Reimbursement inder Section 5.e. of this Addendum for the period in question.

3. In upplymg the indirect allocation method, Western shall calculate the ratio of direct casts for the Medicare bd.!mgs to Total Direct Costs. This ratio is the “Medlcm:e Dnrect .




ADDENDUM TO FRANCHISE AGREEMENT FOR
HOME HEALTH AGENCY BUSINESS -

MEDICAL snavxcns@,.,._-

ADmmonoiWestemStaﬂSewms(USA),m )
, SCIIEDULE D ‘ -
EXAMPLE OF FRANCHISEE'S PERIODIC MEDICARE REIMBURSEMENT )
(Séction S.e. )
. FRANCHISE R o . L
" QFFICE 'MEDICARE . -~ NON-MEDICARE - " TOTAL OFFICE
. “Total Dircct Costs? 75000 2500 - - 250 - 85000
Medicare Direct Cost Ratio 88.24% g@%  2u® 1000%
Direct Medicare Costs of Fran chisccb
Home Visits of Supervising RN, 1,250
“Medical Sipplies ' 200
" Subtotal 1,450
Combined Operatin ‘g Costs
| Salaries and benefits 4500
Telephone 1,250
- Office Supplies 750
Rent . 1,250
Other 150
Total Combined Operating Costs 8500
Allocation6f Combined —
or Gross Medicare Indifect Costs® 730 '
Gross Medicare Réimburseable Costs 2,200
_Less 20% Reserve: 400)
Net Medlcare Reimbursible Costs » v 1,760
FRANCHISEE'S PERIODIC MEDICARE REIMBURSEMENT ' o ,1_,2@

- . UNDER SECTION 5.e. OF ADDENDUM

2 As defined in Paragraph 5.e. of the Franchise Agreement. S .
" b Branchisee's Medicare direct costs shall be included in Total Direct Costs for purpose of calculating the Medzcaxe D):rect Cost Ratio. -
€ Total Combined Op g Costs multiplied by Medi e Direct Cost Ratio. ’




’ of ns Medxcare Reunbursable Costs mcurred by the Home Health Ag’ency .

Business before any of the Reserve shall be returned to the Franchisee, All risks
of -underpayment by Medicare (except those attributable to' Medicare disal-

Jowance of allotted Western Home Office Costs), whether due to any other disal-.

lowed costs or costs in excess of applicable limits-on Home 'Health Agency costs

per visit (“Medicare caps™), shall be borne by.the franchisee.” The remaxmng bal-.
ance (whether positive or negative) in the Reserve after this adjuslmem is made )

shall be considered the Franchisee's Allocation of Medicare Overpaymient.

: *3) Use of Franchisee's Medicare Reserve. Western shall use funds in- .
the Franchisee's Medicare Reserve to pay the Franchxsee 's Allocation of Medicare . -

Overpayment. In the event that such funds are insufficient to repay the
Franchisee's Allocation of Medicare Overpayment; you shall-provide funds to.
‘Western within ten (10) days of notice to remedy the insufficiency. If-thé.
Franchise Agrecment and/or this Addendum are still in éffect at the time of the - -

notice to you of the insnfficiency, Western may, at your request and at* our- sole
discretion, advance funds to remedy the insufficiency and ‘offset such advance

. from your cutrent share of the gross profit under either the Franchise Agreement

or this Addendum, unnl such advance is fully reunbm'sed

) Ssﬂl;mg_l& Any pomon of the Franchxsecs Medlcare Reserve. remammg after '

payment of the Franchisee’s Allocation of Medicare Overpayment or, where no

overpayment exists, after Final Settlement of the Medicare Cost  Report; shall be -

distributed to you, with accrued interest on balances due you at ‘the then current
annual rate of interest payable on business savings accounts by Bank of America

. NT&SA, no later than thirty-(30) days from the date of Final Settlement of the .

"Medicare Cost Report for the fiscal year in question,
5) Additional Reserves. Notwithstanding any other provision of this
- Addendum, Western may withhold from the periodic Medicare reimbursement
under Section 5.e above any additional amounts that we deem reasonably neces-
sary to reduce the risks of disallowance; overpayment, or recoupment, ‘provided

that: (2) Western provides you with a written notice at-least fifteen (15) days
before taking ‘$ach-action; and (b) the notice specifies: (1) the fisks of disalz.. - -
" rules, and regulations; or (b) Western's procedures, polzc:es, standards, directives, '

lowarice; overpayment and recoupment likely to be asserted by the Fiscal

Intermediary or the Medicare Program; (2) the extent to which the then current .

level of the Franchisee's Medicare Reserve is inadequate to meet such risks; (3)
the amount to be additionally withheld arid the manner and method of such with-
‘holding; (4) any limitations on the dollar amount or the duration of the period of
additional withholding; and (5) your consultation rights with respect to the addi-
tional withholding.

‘Western shall consult with you in the event xt is necessary to withhold

such additional amotmts, provided, however, that you shall respond to Western

in writing within five (5) days after delivery of the required notice. Any addi-

tional amounts withheld pursuant to this Section 5.g. shall be added to the

Franchisee’s Medicare Reserve and be treated thereafter as part of such Reserve.

In addition, Western may, at our sole discretion, seek adjustment of the Medicare

Interim Rate by the Fiscal Intermedxaxy as may be reqmred to minimize the risk
of Medicare overpayment.

h. mmw Any monies pald by the

Medicare Program to Western because of underpayments identified in the NPR or
‘on Final Settlement of the Medicare Cost Report for any fiscal year shall be allo-
cated between the parties in proportion to each party's share of Medicare
Reimbursable Costs, as shown on the NPR or final Medicare Cost Report. We
shall submit to you your portion within fifteen (15) working days of our recexpt
of the remittance from Medicare.

6. WWM&WLH@@
Agency Business.

a. ngmﬁw At the end of-each period, Westem shall A

compensate you for your services under this' Addendum. Your compensation
shall be the gross profit derived from the operation of the Home Health Agency

Business as defiried-in section 6.b. below, less eight percent (8%) of the Gross. - - --

Sales, as defined in the Franchise Agreexent.
. b. Definition of Gross Profit. “Gross Profit” for the purpose. of this
"Section 6.b. is defined as gross billings at the usual and customary rate for all
Home Health Agency Business (gxclusive of Medicare business), including taxes
levied thereon, for any period, less contractual allowances, direct labor costs and
any mutually agreed upon expenses. Costs under this Addendum which are
_ defined as direct labor costs under Paragraph 5.e. of the Franchise Agreement are
. “Direct Labor Costs” for the purpose of this Section 6.b., whether or not so spec-
ified. :
c. Combining of Billing. For the sole purpose of determining the Gross
Sales under Section 6.a., Western shall combine for each period the dollar value

" Gf the Tiouts of teriiporary help billed by you under the Franchise Agreement with

the dollar value of the bll}mgs for the Home‘HeaIth Agency Business (exclusive

" of Medicare buginess).

7. Term. The term of this Addendum m‘cotermmant with the tcrm of the

' Franchise Agreement and any extensions or renewals thereof, and this Addendum )

shall termmate whenever the Franchise Agreement terminates, for whatever rea-
son, subject to the provisions for earlier termmauon under Secuon 8:below.
L8 il_\mm___mn
a. Termination By Franchisee. Thxs Addendum may be tenmnated with-

‘out- cause by Franchisce on sixty (60) days' pnor writien ‘notice to Western.

During the sixty (60) day period, -you shall continue to operate the Home Health -
Agency’ Business unless arrangements have been made for earlier transfer of
opérations. You shall cooperate with Western to expedite the transfer of the
Home Health Agency Business, and at Western's option, we may take possession

. of and exclusively operate the Home Health Agency Busmess, at our. expense,

during the sixty (60) day pefiod, provided we continue to remit to you such pay—
ments as may be due under Sections 5 and 6 of this Addendum.

. b. Inmediate Termination. -Western miay terminate " this Addendum )
unmedxately, without further notice, and may také possession of and cxclus:vcly

.operate the Home Health Agency Business, upon any of the following events;

" 1) Conviction of Franchisee, or any of your principals, under federal

-or state law, of a criminal offense related to (a) the neglect or abuse of a patient;
“or (b) to the delivery of an iteth or service under-the Medicare or Medicaid

Programs, including the-performance of administrative or management s‘éi'vxées;
" 2) Exclusion of Franchisee, or any of your pnncxpals from parncapa—

tion in the Medicare or Medicaid Programs;

. 3) ¥ required in order for Westem to comply wnh any legdl order
issved or proposed 1o be issued by a federal state or local govemment depan-
ment, agency or cominission; - - -

i 4) Material breach of Paragmph 8of the Franchise Agxeemem,
5) Material breach of Sections 9.b, 9.c, 9.d or 9. below; .
'6)-Failure to substanﬁally comply with: (a) federal, state or local laws,

ethics and business practices for the provision of clinical services, as detenmned
by Western's Quality Assurance Department or designee;

) 7y Consistent failure to properly document claims or Medxcam .
Reportable Costs, leading to substanual nsk of non-re:mbursement by pauents
and payors; or

8) Failure to maintain adequatc persunnel reqmred for the Home
Health Agency Business or to replace the Administrator or any Supervisory
Nursing Personnel as may be required under Section 4.f, above,

c. Effect of Termination. The termination of this Addendwmn shall not
automancany terminate the Franchise Agreement, nor any amendments or other

" addenda thereto. Notwnhstaqdmg the foregoing sentence, Westemn reserves the
" right to terminate the Franchise Agreement at any time on the grounds stated
therein and i n accordance thh the: provxsxons contamed in Paragraph 8 théreof.

ermination. Unless otherwise

. specxﬁcally provxded, followmg termmatxon of this Addendum, we shall remit to
- you such payments as may due to you under- Sections 5 or 6 above, at the time

and in the manner that such payments would havé been made if this Addendum
were in full force and effect; provxded, however, that we may offset from such

* payments any amount due and owing to Western under this Addendum, the

Franchise Agreement, any amendments or other addenda thereto, as well as any
license agreements between you and Western.

e. Retum of Materials Following Termination. All the provisions of

- Paragraph 8 of the Franchise Agreement shall apply equally with respect to your
. rights. and obhgauons following the termmauon, for whatever reason, of this

Addendum, whether or not the Franchise Agreement continues in full force and
effect after the termination of this Addendum; except that you shall be required to
turn ‘over imrhediately to Western the items described therein whxch rclate o your
operanon of the Home Health Agency Business. .
M;s&ell.mms-
a. Sale or Transfer of the Franchise. No transfers of your inierest in the

. Home Health Agency Business may be made pursuant to Paragraph 9 of the

Franchise Agreement by you, your legal heirs or representatives or, if you are a
corporation, the sharebolders owning fifty-one percent (51%) or more of the out-
standing stock, to persons or entities who are not able to satisfactorily demon-
strate to Western the ability to operate 2 Home Health Agency Business and to
meet all legal requirements related to the operation of a Medicare certified home
health agency.

b. Access, Inspection and Audit. Western shall at all times be entitied



‘1o access to, the franchise office and the ngh{ to inspect, review and cdpy any
and all of the books and records pertaining to the operation of  the Home Health .

Agency Business, in order to ensure comphance wnth the temss of . this
Addendun,

c. Mgmgg_m,_d_li__ngﬁ For the purpose of. unplemcnnng
Section 1861(v)(1){I) of the Social’ Secunty Act, as amended, and any’ written

regulations thereto, during the term of this Addendum and for a  period of four (4)-

' years thereafter, you shall make available upon written request from the Secretary
of HHS or the Comptroller General of the United States, or any of their duly
authorized representatives, this Addendum and any of the baoks, documents and
records that may be necessary to centify the ‘pature aud extent of the costs of pro~

viding Home Health Services to Medicare Program beneficiaries. If you carry out
any of your duties purstiant to this Addendum through a-subcontract with a value:

or cost of Ten Thousand Dollars ($10; 000) or more over a twelve (12) month peri-
od, 'you shall insert the required statutory clause in such subcontract, obhgauug
the subcontractor o provxde the same access and inake available necessary doc-
" uments.
d. Qg_nmim__&.cgm&sz ‘ )

1) For the term of this Addendum and for a pcnod of two (2) years
from and after ils. termination, you, mdmdually, all _your partners, if any; your
_ spouse, if any; and the corporation which is to opezatc the Home Health Agency
Businéss, as well as all officers, directors and shareholders of such corporation,
shiall be jointly and severally obhgated to comply with the: noncompetition, con-
fidentiality and nondisclosure provisions of Paragraph 6 of the Franchise
Agreement as rcgards the Home Health Agency Business, and, Westem shall be
entitled to the injunctive relief, other remedies and damages more particularly

descnhed therein in the event of a breach of this Section 9.d. ]
" 2)To the extent that you, mdmdual}y; your, partoers, if any; your
spousc if any; the corporation which is to operate the’ Home Hedlth Agency

Business, as well as all officers, directors and shareholders of such corporation;

and third pames havc executed- noncompeuuon, conﬁdennahty and nondisclo-
sure covenants as required by Paragraph 6 of the Franchise Agreement, those

) covenants shan be binding thh respect to the Homc Health Agency Business:.
™ cade

pnetary mfomlauon relatmg to the Home Health Agency Busmess, mcludmg its

- policies, procedures, practices, techniques, forms, manuals and methods of oper-

ations, are and shall remain the property of Western. “Proprietary Infonnauon" ]
spemﬁcaﬂy includes all information, data, ideas, operating x manuals, forms, sup-

plies and materials provided to you in furtherance of this Addendum and more’
} fu]ly described in Paragraph 6.d. of the Franchise Agrecmcnt, reference o wlnch

is made for funher paruculals
'I’he covenants,

: répresenmnons and wananues made under this Addendum shiall survive its ter-

mmanon as more fully provided in Paragraph 14 of the Franchise Agreement. -
. 2. Entire Agreement. This Addendum (including its exhibits and schied- |
ules), the Franchise Agreement to which it is appended; - and any amendments or
other. ;ddenda thereto, together constitute the entire agreement between the par-
ties concerning the operation of the Home Health Agency Busipess,'and together
‘supersede all other agreements, representations or communications, whether oral
or written, between the parties refating to the transactions contemplated herem, or
the subject matter hercof .

see

IN WITNESS WHEREOF, the undersigned have executed this Addendum on the dates below their signatures.

‘Western:

WESTERN STAFF SERVICES (USA), INC.

Iff Bonnie A. McDonald -

‘By:
( “Type or Print Name
' Vice Presid?ent',
Type or Print Title:
- August 11, 1995 5

ROBERT J. POTURALSKI, Joint and: Several

- Type or Print Name
BARBARA A. POTURALSKI, Joint -and Several

e (ZTZ“Z/”% 1905

‘batcd: .

SHAREHOLDER RAT]FICA’I'ION AND GUARANTY
) . In consxderauon of the above and fore.gomg Addendum to Franchise Agmemem for Home Health Agency Business, each of the undemlgned on evc*.n date
" hérewith, individually and as all the shareholders of jointly-and severally, hereby ratify, adopt and affirm
the Agreement contsined herein and as the same may hereafter be amended or reconsumted, and personally guarantee.the performance of any and all prescnt and fumrc
obligations hereunder. :

Shareh@lders:

M
T ROBERT J. POIURALSK{

BARBARA A. POIURALSKI

‘Witness:




WESTERN

Western

MEDICAL SERVICES.

AMENDMENT TO FRANCHISE AGREEMENT

Amendment to the Western Medical Division
Franchise Agreement by and between Western Staff Services
(USA), Inc., a California corporation, formerly named Western
Temporary Semces (USA), Inc. (hereinafter called "Western"
or "We™), and ROBERT J. POTURALSKI and

BARBARA A. POTURALSKI
(heremafter called "Franchisee” or "You").

It is hereby agreed by and between the parties hereto xhat said
Franchise Agreement (hereinafter called "the Agreement”) is
amended as follows:

I The name of the company in the preamble to the
Agreement is changed from Western Temporary Services
(USA), Inc. to Western Staff Services (USA), Inc.

2. Paragraph 1 of the Agreement, "Grant of Franchise

and Exclusive Territory,” is amended by adding the following
after the third sentence:

"Home health agency business is covered by the
Addendum to Franchise Agreemem for Home Health
Agency Business and is subject to the terms and
conditions of that Agreement. In order to do home
health agency business you must first be approved by
Western's  Medicare/Accreditation  Certification
Committee ("the Certification Committee™) and you
must comply at all times with any requirements of
state, federal or local law and any JCAHO (Joint
Commission on Accreditation of Health Care
Organizations) or comparable accreditation standards. "

3. Paragraph 3. d of the Agreement, "Special License,
is deleted in its entirety and replaced with the following:

"The franchise fee includes the cost of a nursing pool
license and home health agency license, if required, as
well as Medicare and JCAHO or comparable
accreditation, provided you are approved by the
Certification Committee. The cost of any other

special license or fee to do medical business shall be-

shared between you and Western, sixty-eight percent
(68%), your share, and thirty-two percent (32%),
Western's “share. However, the cost of a license
required of all businesses is not a reimbursable or
shared cost.”

4. The followmg sentence is added to Paragraph 5 a. of
the Agreement, "Initial Franchise Fee":

"This fee shall also include the Addendum to
Franchise Agreement for Home Health Agency
Business, subJect to your approval by the Cemﬁcauon
Commmee

5. The headmg and Paragraph 5.d. of the Agreement,
"Division of Gross Profit,” are deleted in their entirety and
replaced with the followmv

franagr.2amd
Revised March 29, 1895

"Western's Service Fee". At the end of each period,
we shall advance to you the gross profit (defined in
subsection 5.e. of the Franchise Agreement) derived
from the operation of the franchise, less eight percent
(8%) of the Gross Sales (defined in Paragraph 5.f.
below) derived from the operation of the franchise
which we will retain as our service fee. The periodic
remittances to you are subject to the collectibility of
our customer accounts in a timely manner, as provided
in Paragraph 5.i. of the Agreement.”

6. The last sentence of Paragraph 5.e. of the Agreement,
"Definition of Gross Profit”, is deleted in iis entirety.

7. Paragraph 5.f. of the Agreement, "Advertising
Reimbursement,” is deleted in its entirety and replaced with the
following:

“f. Definition of Gross Sales. Gross Sales is
defined as the total amount of all sales derived from
the medical temporary help service and home health
agency business, including, but not limited to, sales of
medical temporary help, transfer of personnel services
and "temp-to-perm” liquidated damages, and any sales
discounts, less reimbursable expenses and excluding
Medicare Home Health Agency Business as defined in
the Addendum to the Franchise Agreement for Home
Health Agency Business.”

8. The last sentence of Paragraph 5.g. of the Agreement,
"Minimum Per Period Fee," is deleted and replaced with the
following:

"If Western's compensation based on Gross Sales is
less than three hundred dollars ($300) in any penod
ou shall pay Westem the dlfference -
9. . ’Ihe first sentence of Paragraph 5 i of the Agreement
*Bad Debt Write-Offs," shall be deleted in its entirety and
replaced with the follow'mg sentence:

"We shall share losses from uncollectible customer
accounts together with any contractmal losses,
temporary payroll fraud, adjusuments, disputes with
customers, fees, costs, and expenses of collection or
suit by you bearing sixty-eight percent (68%) of the
losses and Western bearing thirty-two percent (32%)
of the losses, provided that you have complied with
our credit granting criteria and all other procedures.”

10. The seventh sentence of Paragraph 5.i. of the
Agreement, "Bad Debt Write-Offs,” shall be revised as
follows:

“In addition to the bad debt reserve, we will deduct
from the gross profit one-half (1/2) of the amount of
any invoice to a customer which remains unpaid after
one hundred thirteen (113) days from the invoice date,
as long as your office provides both home care and



staffing services. The remaining one-half (1.2) of the
amount of any invoice which remains unpaid after one
hundred thirteen (113) days shall bear interest at an
annual rate equal to the prime rate of Bank of America
NT&SA plus two (2) percentage points or the highest-
rate allowed by applicable law, whichever is less. If
you cease to provide home care, the deduction will be

made after eighty-five (85) days from the invoice date
and the interest shall be charged afier eighty-five (85)

. days from the invoice date.”

11. The first sentence of Paragraph 5.j. of the Agreement,
"Recoupment of Bad Debt,"” is deleted and replaced with the
following:

“When any bad debt write-off is later collected,
wholly or partially, we shall credit you sixty-eight
percent (68%) of the amouns collected, less collection
costs, such as contingent commissions. outside
attorneys’ fees, costs of suit and litigation expenses
incurred or advanced by Western in furtherance of our
collection efforts.”

12. The second to the last sentence of Paragraph 6.a. is
deleted in its entirety and replaced with the following:

"Unless you operated a permanent placement agency
or licensed nurses’ registry before becoming a
Western franchisee, prior to engaging in any such
business you shall, after disclosure pursuant to any
applicable franchlse disclosure laws, enter into a
license agreement with Western Staff Services, Inc.
and, in conformity with applicable state licensing
laws, do such business under the name Western Staff
Services for a service fee of five percent (5%) of sales
if Western handles the invoicing and two percent
(2%), if Western does not handle invoicing.”

13. The reference 10 Western Temporary Services (USA),
Inc., in Paragraph 7.d., "Stock Certificate,” is changed to

Western Staff Services (USA), Inc.

The above and foregoing is hereby approved and accepted by me this@[ﬂZdéy of

Walnut Creek R

14. The first wo sentences of Paragraph 8.c. of the
Agreement. "Billing Minimuins." are amended to delete the

words “billing hours” in the first sentence and replace them
with the words‘“billing dollars” and to delete the words "hours
billed" in the second sentence and replace them with the words
"dollars billed”.

15. The second sentence of Paragraph 1l.a. of the

Agreement, "Franchisee's Right to Purchase,"” is deleted in its

entirety and replaced with the following sentence:

"You shall give us sixty (60) days’ advance notice in
writing and pay us the sum total of our compensation
(eight percent (8%) of the Gross Sales derived from
the operation of the franchise) for last twenty-six (26)
periods."”

16. The third sentence of Paragraph 11.b. of the
Agreement, "Western's Right to Purchase,” shall be deleted in

its entirety and replaced with the following:

*We shall pay vou the sum total of the gross profit of
the business, less our eight percent (8%) share of the
Gross Sales derived from .the operation of the
franchise for the last twenty-six (26) periods or all the
periods you have operated the franchise, whichever is
less, after deducting any amounts you owe Western[.}"

and the words "average billing hours" in the next to the last
semtence of Paragraph 11.b. of the Agreement are deleted and
replaced with the words "average billing dollars.”

17. All other terms. conditions and covenants of the
Agreement which are not otherwise inconsistent with this
Amendment shall remain the same and are hereby ratified and

- affirmed.

FRANCHISEE:
By: ‘WM 7%”
'liéﬂmiﬁmmw

BARBARA A. POTURALSKI, Joint and Several

CA on this 11th day of

WITNESS:
1
e T
Entered into this Addendum at
August , 19 95.
WITNESS:

Zapitra fusllest.

franagr.2amd
Revised March 28, 1995

WESTERN@\SE\RTICES (USA), INC.

Bonpie A, McDonald
Title: Vifge President




Western

MEDICAL SERVICES.

COVENANTS
(CORPORATIONY)
COVENANTS OF ROBERT J. POTURALSKT ___as OFFICER, DIRECTOR andior SHAREHOLDER
(insert name) (strike out any inappropriate title)
of WESTERN M AL EST QHTO TN(m,ereinafter called "FRANCHISEE").

(insert corporate name and state of incorporation)

WHEREAS, WESTERN STAFF SERVICES (USA), INC. (hereinafter called ’WESTERN“) and FRANCHISEE have entered into to a Franchise

Agreementdated _~ _ August 11 . 1995 __, which requires the execution of covenants;
THEREFORE, the undersigned individually and as Officer, Director and Shareholder : {(insert title)

of FRANCHISEE hereby makes the following covenants with joint and several liability:

1. | agree that for the term of the Franchise Agreement and for a period of two {2) years from and after its termination or non-
renewal, | shall not directly or indirectly establish, participate in establishing, facilitate, allow or condone the establishment of a business
competitive with WESTERN, its affiliated divisions or companies, franchisees or licensees; nor shall | be connected directly or indirectly as an
employee, proprietor, stockholder, director, equily holder, officer, partner, creditor, independent contractor, consultant, volunteer, referral source
or otherwise, in the operation of any stuch competitive business; nor shall | solicit, divert, or otherwise adversely influence, affect or interfere with
any of Westemn's business relationships with its customers, prospective customers, employees, prospective employers, independent contractors,
vendors, suppliers or anyone else.

2. | agree that any proprietary mformahon confidential data or trade secrets relating to the business of WESTERN, including
its polsc:es procedures, practices, techniques, forms, manuals and methods of operation, are and shall remain the property of WESTERN.
“Proprietary information” specifically includes all information, data, ideas, operating manuals, forms, supplies and materials provided to
FRANCHISEE in furtherance of the Franchise Agreement (without regard to the form thereof, whether written, visual, audio, graphic, illustrated,
computerized, or in any format or medium), such as: sales records and analyses; marketing, advertising and promouonal materials; customer
contracts; bids, proposals and bifing rates; business plans; personnel records; employee lists; application cards; assignment records; customer
fists; customer profiles; customer contact sheets; customer service records; identities of customers' ordering sources; telephone numbers used
in the operation of the franchise office; and any other forms, manuals, documents, writings, methods, techniques and information related thereto
which are not readily available to the public and would help in the creation or operation of a competitor of WESTERN. | shall maintain the
Proprietary Information in strictest confidence as it constitutes confidential data and trade secrets of WESTERN.

| consent to the issuance of an injunction enjoining me from the operation of a competitive business in viclation of any of the terms of the
Franchise Agreement, and as damages would be extremely difficult to determine in the event of such violation, | also agree to pay WESTERN
liquidated damages in the amount of twelve percent (12%) of all sales made in violation of the Franchise Agreement or all damages which
WESTERN may prove or to which it may be otherwise enhtted

Every provision of these covenants is distinct and severable. If any such provision is held to be illegal, void or unenforceable it shall not affect
the validity of legality of any other provision.

Executed this ©_fol-  dayof ” ,c/éﬂ\ | .19&(

WITNESS:

Individually ROBERT J. ZPOTURALSKT



Western

MEDIGAL SERVICES.

COVENANTS
' (CORPORATION)
COVENANTS OF BARBARA A. POTURALSKI as OFFICER, DIRECTOR and/or SHAREHOLDER
{insert name) ’ (strike out any inappropriate title) .
WESTERN MEDT ] %G Theceinafter called "FRANCHISEE").

(insert corporate name and state of incorporation)

 WHEREAS, WESTERN STAFF SERVICES (USA), INC. (hereinafter called "WESTERN") and FRANCHISEE have entered into to a Franchise
. Agreement dated August 14 , 19_95 , which requires the execution of covenants;

THEREFORE, the undersigned individually and as __ Officer, Director and Shareholder (insert title)
of FRANCHISEE hereby makes theé following covenants with joint and several liability:

1. | agree that for the term of the Franchlse Agreement and for a period of two (2) years from and after its termination or non-
renewal, | shall not directly or indirectly establish, participate in establishing, facilitate, allow or condone the establishment of a business
competitive with WESTERN, its affiiated divisions or companies, franchisees or licensees; nor shall | be connected directly or indirectly as an
employee, proprietor, stockholder, director, equity holder, officer, partner, creditor, independent contractor, consultant, volunteer, referral source
or otherwise, in the operation of any such competitive business; nor shall | solicit, divert, or otherwise adversely influence, affect or interfere with
any of Western’s business relationships with its customers, prospective customers, employees, prospective employers, independent contractars,
vendors, suppliers or anyone else. )

2. 1 agree that any proprietary information, confidential data or trade secrets relating to the business of WESTERN, including
its policies, procedures, practices, techniques, forms, manuals and methods of operation, are and shall remain the property of WESTERN.
“Proprietary Information” specifically includes all information, data, ideas, operating manuals, forms, supplies and materials provided to
FRANCHISEE in furtherance of the Franchise Agreement (without regard to the form thereof, whether written, visual, audio, graphic, Hlustrated,
computerized, or in any format or medium), such as. sales records and analyses; marketing, advertising and promotional materials; customer
contracts; bids, proposals and billing rates; business plans; personnel records; employee lists; application cards; assignment records; customer
lists; customer profiles; customer contact sheets; customer service records; identities of customers’ ordering sources; telephone numbers used
in the operation of the franchise office; and any other forms, manuals, decuments, writings, methods, techniques and information related thereto
which are not readily available to the public and would help in the creation or operation of a competitor of WESTERN. | shall maintain the
Proprietary Information in strictest confidence as it constitutes confidential data and trade secrets of WESTERN.

| consent to the issuance of an injunction enjoining me from the operation of a competitive business in violation of any of the terms of the
Franchise Agreement, and as damages would be extremely difficult to determine in the event of such violation, { also agree to pay WESTERN
liquidated damages in the amount of twelve percent (12%) of all sales made in violation of the Franchise Agreement or all damages which
WESTERN may prove or to which it may be otherwise entitied.

Every provision of these covenants is distinct and severable. If any such provision is held to be illegal, void or unenforceable it shall not affect
the validity of legality of any other provision. -

Executed thiPx / é day o% % ‘ , 1W

FRANCH!SEE )/

BARBARA A. POTURALSKI

N e [P ALl

individually BARBARA A. POTURALSKI

WITNESS;




Western

MEDICAL SERVICES.

ADDENDUM
(Waiver of Service FeelTraining)

Addendum to the Western Medical Franchise Agreement(s) between Western Staff -

Services (USA), Inc. (hereinafter called "Westen," or "We" or "Franchisor”), and
ROBERT J. POTURALSKI and BARBARA A, POTURALSKI (hereinafter

called "Franchisee" or "You"), which Franchise Agreement(s) are hereinafter referred to as "the

Franchise Agreement”, forthe_Counties of Lucas. Fulton. Wood. Ottawa, Sandusky & Henry, Ohio

It is hereby agreed by and between the parties hereto that the Franchise Agreement is amended as
follows:

1. WAIVER OF SERVICE FEE

Notwithstanding paragraph 5 of the Amendment to Franchise Agreement to the contrary, as a

. special incentive to you during the first six (6) full periods following completion of your training
at the corporate office, Western will waive its service fee for those six (6) periods and you shall
receive one hundred percent (100%) of the gross profit from the operation of the temporary help
service (exclusive of in-house temporary help).

2. TRAINING PROGRAM

a. As a special incentive for you to attend our training program, we shall provide round-trip

' jet economy transportation and lodging, but not including meals, during the training
program which consists of five (5) days at the corporate off ice and five (5) days in your
local office, subject to the following:

1) We shall schedule the training and make all lodging and transportation
arrangements for the corporate office training through our corporate travel desk.

2) This training program, which is offered to you on a one-time only basis,
supersedes the training described in subparagraphs 3.a. and 3.n. of the Franchise
Agreement.

3) Your training program, which is' personal to you, is neither transferable nor

. assignable by you in any way.

4) You shall not be entitled to any refund if you are unable to attend the training
program as scheduled.

b. We shall make this training program, including transportation and lodging, available for
up to two (2) individual franchisees or corporate officers if you are presently organized
as a corporation or have incorporated before attending, or one (1) owner and ome (1)
employee. lNlT!E\L
HERZ




3. Each paragraph of this Addendum is distinct and severable, and if any paragraph shall be held
: illegal, void or unenforceable it shall not effect the validity or legality of any other portion of this
Addendum.

4. All other terms, conditions and covenants of the Franchise Agreement which are not inconsistent
with this Addendum shall remain the same and are hereby ratified and affirmed.

This Addendum is executed by Franchisee on this * ay of 2 W , 19%

WITNESS: FRANCHISEE:

ROBERT J. POT RALSKI, Joint and Several

Titesbrany ,BV?WM

BARBARA A. POTURALSKI,
Joint and Several

This Addendum is executed by a duly authorized corporate officer of Franchisor on this __11th
day of August .19 95

WITNESS:

Znndia Hreltee WESTERN STAFF SERVICES (USA), INC.

o e O Ui

Bgnnie A. McDonald

Title:

Pregident’




Western :

TEMPORARY SERVICES.

EQUIPMENT OPERATING LEASE AGREEMENT.

Remote Payroll Processing System

. Staff (Usa)
This Agreement is rpade and entered intd at Walnut Creek, California, by
and between Western, Servnce Inc, a California corporation
(hereinafter sometimes called “Western™ or “We’), and the undersigned fran-

chisee of Western thereinafter sometimes called “Franchisee” or “You™).
NOW, THEREFORE, the parties hereto agree as foliows:

1. Equlpment.

a. Western hereby leases to you and you lease from Western the
equipment, including third-party maintenance services, described on the at-
tached Schedule A, which is incorporated herein by this reference. Such
equipment shall remain at all times on your Western franchise office premises
located at the address set forth on Schedule A. You shall not relocate the
equipment from such address without the prior written approval of Western,
which may be withheld or denied absolutely.

b. You shall use the equipment in a proper and careful manner in full
compliance with the manufacturer's instructions as revised from time to time.
You shall not make any alterations, additions or improvements to the equip-
ment, except as otherwise provided below.

c. Your use of the equipment shall be restricted to processing the pay-
roll of the temporary employees of Western in accordance with your Western
franchise agreement(s), and the operating systems and procedures of West-
ern as revised from time to time, which may also include provisions for testing
and training of applicants for word processing temporary employment
assignments. :

d. if you elect to purchase additional software, your use of the added
features and capability of the equipment shall be limited to your own in-house
applications only, which are subject to the prior written approval of Western.
You shall be restricted from using the equipment, directly or indirectly, for the
purpose of conducting or operating a service bureau for any third party.

2. Temn.

This Agreement shall begin on delivery of the equipment and continue
thereafter for sixty-five (65) four-week accounting periods of Western starting
with the first four-week accounting period following or coincidental with such
delivery, unless otherwise terminated earlier asprovided below. You shall con-
firm promptly to us in writing the delivery date of the equipment, which
equipment may be “drop-shipped” directly to you by the vendor at the direc-
tiori of Western. If you fail to confirm the delivery date, the shipping manifest
date shall be deemed conclusive.

3. Optional Term.
You may extend the term hereof for two (2} consecutive periods of thir-

teen (13) four-week accounting periods of Western each by giving written-

notice to Western no less than sixty (60) days prior to the expiration of the
term or the first extended term hereof, provided you are not then in default
under this Agreement or any other agreement between you and Western.

4. Rent and Maintenance Expenses.

a. The basic equipment shall be provided to you and maintained by
Western at no charge to you, provided you maintain a minimum leve! of tem-
porary heip billing under your Western franchise agreement(s} supported by
the equipment equal to no less than seventy-six thousand nine hundred
twenty-three and no/100 dollars ($76,923.00) per four-week accounting
period during the term hereof or any extension thereof. in the event your tem-
porary help billing is less than the above amount, the rental and maintenance
cost for the four-week accounting period in question shall be prorated
between you and Western on the ratio of the sum of your sales of temporary
help for the four-week accounting period bears to the sum of seventy-six
thousand nine hundred twenty-three and no/100 dotfiars ($76,923.00).

For example, your share of the leasing and maintenance cost for a given
four-week accounting period would be:

Sales of Temporary Help Your Western's
Per Accounting Period ($) Share % Share %
[ 100.0 0
5,000 835 65
10,000 87.0 13.0
20,000 74.0 260
30,000 61.0 39.0
40,000 480 520
50,000 350 65.0
60,000 220 780
70,000 9.0 910
76,923 or more 0 100.0

b. Any rent or other charges due hereunder are payable by you in
arrears on or before the last day of each four-week accounting period during
the term hereof or any renewal or extension thereof. Such rent or other
charges shall begin on the first day of the four-week accounting period fol-
lowing or coincidental with the certification by Western that the equipment is

fully operational for Western temporary employee payroll processing, or at the
time of any subsequent add-ons or upgrades fo the equipment Western
reserves the right to make such deductions from your Western franchise
commission settlement statements for any charges due Western under this
Agreement.

5. Installation.

You, at your expense, shall be responsible for the following:

a. Preparation of the installation site in accordance with instructions
and specitications of Western and the manufacturer;

b. installation of a telephone line in accordance with instructions and
specifications of Western and the manufacturer;

¢. Adequate and suitable space for storage of all requ:red operating
supplies and materials; and

d. Adequate and suitable space in which the equipment service repre-
sentatives of Western and the manufacturer may work while performing ser-
vice and maintenance.

You shall permit equipment service representatives of Western and the
manufacturer to enter your premises at all reasonable times to inspect, ser-
vice or remove the equipment and telephone line. .

6. Electrical Power, Telephone and Operating Supplies.

" Western, at no charge to you, shall provide all operating supplies for
processing the payroll of Western temporary employees. You, however, shali
be responsible for providing all electrical power, telephone line and equip-
ment charges, and any other supplies and materials required by your autho-
rized nonpayroll applications of the equrpment.

7. Transporiation.
Western shall be responsible for all rigging and drayage charges of the
equipment to and from your premises, unless this Agreement is terminated by
Western as provided in Paragraph 12a, b, ¢, d, e, or f below.

8. Rental Warranty. -
Western hereby assigns to you the benefits of any manufacturer's war-
ranties regarding the equipment, including the maintenance and service there-
of as the respective rights of you and Western appear under this Agreement.
Western makes no warranty, express or implied, that the equipment is mer-
chantable or fit for its intended purpose. This Agreement supersedes all prior
representations of Western, whether written or oral, regarding the use, appli-
cation or specifications of the equipment. WESTERN SHALL NOT BE RESPON-
SIBLE FOR ANY DAMAGES, WHETHER DIRECT, CONSEQUENTIAL OR INCI-
DENTAL RESULTING FROM THE RENTAL, USE, OR IMPROPER FUNC-
TIONING OF THE EQUIPMENT. You shall waive any and all claims, causes of
action or damages against Western arising from the rental, use, or improper .
functioning' of the equipment. You agree to comply fuilly with all user terms
and conditions of any maintenance and service contracts for the equrpment.

9. Title. RSt
Western shall remain at all times the owner of the equipment, including
any upgrades and additions, and title thereto shall remain in Western. You as
the lessee of the equipment shall not atternpt to sell, pledge, foan or parnt with
possession of the equipment or suffer or cause any mortgage, claim, fien or .
encumbrance of any kind to be made on the equipmient

10. Return of Equipment.

You, on expiration of the lease term or earlier termination thereof, shall
return to Western the equipment, including any upgrades and additions
thereto, in the same condition as originally leased to you, reasonable wear
and tear excepted.

11. Indemnification.

You shall indemnify and hold Western harmless from and against any
and all claims, demands, causes of action, liability, damages, suits, including a
reasonable attorney's fee and costs, arising from your use and operatson of
the equipment or the presence of the equipment while on your premises.

12. Temmination.

Western may terminate this Agreement and enter upon your premises,
without process of law, o retake possession of the equipment from you on the
occurrence of any one of the following:

a. Your failure to pay the rent and other charges within ten (10) days
after the specified due date;

b. Your failure to cure or remedy any default under this Agreement
within ten (10} days after receiving written notice from Western;

¢. Your default under any other agreement between you and Western;

d. Your Western franchise agreement or any one of your Western fran-
chise agreements is assigned, transferred or ferminated;

e. Your attempting to assign or transfer this Agreement without the prior
written consent of Western, which consent may be withheld or denied
absolutely;



1 Your bankruptcy or insolvency or a bill in equity or other proceeding

for the appointment of a receiver for your business is filed or if you make an

assignment for the benefit of your creditors; or

g. For the administrative convenience of Western on giving you thirty
{(30) days’ prior written notice.

Western reserves the right on termination of this Agreement to acceler-
ate all payment not yet due Western under this Agreement as if you had no
temporary help billing, and declare such sums as past due and payable in full,
except when such termination is for the administrative convenience of West-
ern. You waive any and all claims, causes of action, damages or suits against
Western occasioned by the repossession of the equipment and términation of
this Agreement. The above remedies of Western shall not be deemed exclu-
sive, but are in addition to any other remedies afforded at law or in equity.

13. Attomey’s Fee. .

. The prevailing party in any fegal action brought under this Agreement
shall be entitled to a reasonable attorney's fee and costs as ordered by the
court in addition to any other remedy or relief granted.

14. Notice. - :

Any notices required to be given hereundér shall be deemed to have.

been properly given and served by one party upon the other when deposited
postage prepaid, registered or certified, in the proper mail and directed to said
party at its respective address listed on Schedule A, or to the last address
designated in writing by either party.

15. Miscellaneous. : : .

This Agreement constitutes the entire contract between you and us, and
the provisions shall be binding upon you and your personal administrators,
heirs, legatees, successors and assigns. We reserve the right to assign this
Agreement to’ any affiliated corporation upon serving written notice to you.
You shall not assign or sublease this Agreement, in whole or in part, to any
person or entity. Any assignment or sublease, conveyance or transfer in viola-
tion of this Agreement, whether voluntary, by operation of law or otherwise,
shall be null and void. No waiver by Westemn, express or implied, of any
breach of this Agreement by you shall be deemed a continuing waiver or a
consent to any subsequent breach hereof. Time Is of the essence of this
Agreement. Every provision of this Agreement Is distinct and severable, and if
any provision is held to be illegal, void or unenforceable, it shall not affect the
validity or legality of any other provision. This Agreement shall be governable

S

by the laws of the State of California. You acknowledge that you have read-
fully and understood completely this Agreement and your signature at the
bottorn. hereof shall constitute your acceptance of the terms and. conditions"
hereof. This Agreement or any changes of modifications thereto shall have no
force and effect, unless accepted in writing by a duly authorized officer of
Western. . )
IN WITNESS WHEREOF, the parties hereto have executed this Agree-
ment on the date following their respective signatures below.

‘WESTERN:  garf _(USA)

Western Services/Inc.

&
By: N . 4 :
Y Bghnie A. McDonald, Vice President
pater_ | August 11, 1995

b2
£
eral

BARBARA A. POTURALSKI, Joint and Several

ot (D lless2. /575
AN SRR




Western
TEMPORERY SERVICES.
SCHEDULE A

- EQUIPMENT OPERATING LEASE AGREEMENT
‘ Remote Payroll Processing System

1. Equipment Description
Basic System:

Payroll: personal computer with CPU, color monitor, modem and laser printer

2. Location of Equipment .

3. Special Provisions

4. Rent and Maintenance Expenses

Basic System:

" Rent $ Waived per accounting period
Maintenance $ Waived . _ per accounting period,

subject to change without prior written notice
~ 5. Notice:
WESTERN: FRANCHISEE/KIRNSERX
Staff .

Western TERRHARKServices, Inc. Robert J. Poturalski
Attention: Legal Department Barbara A. Poturalski
P.O. Box 9280

Walnut Creek, CA 94598-0980
IN WITNESS WHEREOF, the parties hereto have executed this Schedule.

WESTERN: FRANCHISEEA{QENSHS
Staff (USA) - ,

e .
Western Services, Inc. M. " : '
BE P ¢ n‘ =
By: L"\\.) a, M“\-\.L \- o P ,‘ ., o
Bgonie A. McDonald, Vice President po'ru S %gx and Several
Date: Apgust 11, 1995 Date}_% &L)?

6403.93



Addendum to Franchise Agreement between
Staff USA)

Western Ferrporary8ervicest Inc,, (herein called “We™ or “Western™) and

Western
TEMPORARY SERVICES.

ADDENDUM

LOCAL PAYROLL PROCESSING
COMPUTER TERMINAL SYSTEM

Western Medical a di\-fision of

ROBERT J. POTURALSKI and BARBARA A. POTURALSKI

(herein called “You™).

It is hereby agreed by and between the parties that said Franchise Agreement as the same may have been previously amended is

hereby further amended as follows: v

1. Commencing on _.July 9 , 1995, you agree to process from your local Western office the ‘payroli(s) of
Western's temporary employees at the end of each weekly period, using a computer terminal check writing system.

2. To assist you in processing the payroll locally, we agree to do the following:

a.

a.

We will maintain a commercial payroll bank account with our funds which you agree to use as Western’s payroll
bank account. :

We agree to maintain a balance therein sufficient to cover payroll checks presented to the bank.
We will provide you with all the necessary payroll forms.

We will provide you with the bank check forms necessary for the payroll bank account.

‘We will lend you a supplement to Western’s Procedure Manual containing instructions on how to operate a local

payroll system.

‘We will continue to prepare the necessary payroll reports and returns, and pay all payroll taxes and workers’ compensa-‘

tion, lability and fidelity bond insurance premiums.

You agree to do the following:

You will strictly adhere to our authorized procedures and policies for local payroil‘processmg as outlined in th;s
Addendum and the Procedure Manual as the same may be reasonably-amended or changed in the future.

You agree not to withdraw or otherwise reduce the sums in the payroll bank account for any purpose other than to meet
temporary payroll and billable expenses of temporary employees, actually incurred, and you agree to indemnify and hold
us harmiess for any losses we may incur as a result of the unauthorized use of these funds by you or your agents
and employees

You agree, within 30 days of signing this Addendum, to secure and maintain at all times a comprehensive employee 3D
fidelity bond in the amount of $100,000 with respect to the payroll bank account, which shall meet our specifications and
approval. We will reimburse you for one-half the annual cost of the bond, but in no event to exceed two-hundred dollars
($200), on receiving from you (1) a certificate of insurance and (2) a copy of the premium invoice tarked by your
insurance agent or broker “paid in full” within ninety (90) days of the effective date of coverage.

You agree to process in a timely manner the payrolls of temporary employees including all required bookkeeping and
other details incident to the temporary payroll, and to mail or personally deliver all payroll checks. You shall have the
right to designate two signatures for the payroll account. We shall have the right to designate one or more'% L
authorized signatures as we deem advisable in our sole discretion to carry out the purpose of this Agreement.

signature will be required to draw on the payroll bank account.

%

il

/

Y-ou-agree-t re-and-keop-hrforceanonssiteanaintenance contrast-for the-computerterminaksystem./




f.  You agree to mail the following information to us as specified below:

« W-4 forms for all new employees
» Customer slips for all new customers
- Timecards approved by customers
« Any voided payroll checks
g. You will mail the above information on the day you are notified by Western your input was accepted. You will only mail
the information for data which was accepted. .On acceptance of reentered data as correct, you will then maxl the
corresponding information. , _
h. You agree that your local payroll records shall always be eiv'ailable‘ for review and audit during reasonable hours by an
authorized representative of Western. '

4. This Addendum may be terminated by either party giving 15 days written notice to the other party. Until the effective dan; of
termination, you will continue to operate the local payroll system in accordance with Western’s procedures and policies, and-
you will cooperate with Western in any payroll processing conversion. If for any reason this Addendum is terminated, you
agree to return all materials received from Western pursuant to this Addendum and convert to the payroll provisions as set
forth in your Franchise Agreement, it being the intention of the parties hereto that in such event all the terms of said
Agreement shall revive as if this Addendum had never been executed.

5. Intheevent that youare in default on any of the terms of the Addendum, we shall have the right to terminate this Addendum
immediately upon giving you written notice. In such event you agree to comply with the terms of paragraph 4 above. No
waiver by us, express or implied, of any breach of this Addendum by you shall be deemed to be a contmumg waiver or a
consent to any subsequent breach.

6. Should suit be brought to enforce any condition, covenant or agreement herein, the prevailing pafgy. shall be entitled to
reasonable attorney’s fees and costs in addition to any other remedy afforded by law.

7. Each paragraph of this Addendum is distinct and severable, and if any paragraph shall be held illegal, void or unenforceable it
shall not affect the validity or legality of any other pomon of this Addendum. :

8. Allother terms, conditions and-covenants 6f said F ranchxse Agreement which are not inconsistent with this Addendum sha!l
remain the same and are hereby ratified and affirmed. :

The above and foregoing is hereby approved and accepted by me this / 2] day of A 7/ LIM ‘ l%q{

o - de

(Franchisee) ROBERT J. POTURALSKI, Joint & Several

(B % Y7

BARBARA A. POTURALSKI, Joint- & Several

Entered into thi¥ Addendum at -__._Walput: Creek ,—CA  onthis 1lthdayof _ August -~ L 19 95
. STAFF (USA)
Witness; C . WESTERN XMWERVICE INC.

St Waklin) “ oy /?EDN G- UM

onnie A. McDonald, Vice President

4403.18



CU Western

TEMPORARY SERVICES.

SECURITY AGREEMENT

THIS AGREEMENT, made by and between the undersigned, hereina-
ter called “Debtor”, and Western Tempesary Servicesgnc., hereinafter called
“Secured Party.” “-Staff (USA)

" WITNESSETH:
. WHEREAS Debtor has requested Secured Party to-extend credit and
" financial accommodations to-Debtor; and

.. WHEREAS Secured Party is willing to extend credit and financial
accommodations upon the security of certain collateral described below;

NOW, THEREFORE, it is hereby agreed as follows:

1. Grant of Security Interest and Description of Collateral. Pursuant
to the provisions of the California Uniform Commercial Code, Debtor hereby
grants to Secured Party, and Secured Party hereby accepts a security interest
in all present and future collateral of the nature, type or class described as
follows:

a. All rights of Debtor in the collateral descnbed on the attached
Schedule A, which is incorporated herein by reference, hereinafter called the
"Collateral.” All proceeds of the Collateral, including but not limited to,
leasehold interests, equipment, inventory, money, deposit accounts, goods,
insurance proceeds and other tangible or intangible property received upon
the sale or disposition of the Collateral.

b. All present and future books and records pertaining to the Coliateral
and the equipment containing such books and records, together with all in-
creases, additions, replacements and all proceeds thereof, all products
thereol, all accessions thereto, all guaranties thereof, all security pertaining
thereto, and all other personal property of the same nature, type or class which
Debtor now owns or holds or may hereafter acquire, whether or not the same
is specifically enumerated herein.

2.Location of the Collateral. The Collateralislocated atthe address(es)
set forth on Schedule A,

3. Debt. This Agreement secures the payment, in lawful money of the
United States of America, to said Secured Parly atits address set forth below,
of the following:

a. The performance of all obligations and the payment of all sums re-
quired pursuant to the indebtedness described on the attached Schedule A;

b. All further advances and credit made by Secured Party fo Debtor
including, but not limited to, all advances and expenditures made for the pro-
tection, maintenance, preservation or repair of the Collateral;

¢. Al liabilities of any kind, whether primary, secondary, direct or con-
tingent, which are now due or which may hereafter become due from Debtor
to Secured Party; and

d. Performance by Debtor of the covenants hereinafter set forth; pro-
vided, however, that this Agreement shall not secure, unless Debtor shall
otherwise agree in writing, such further advances or liabilities which are or
may hereafter be “consumer credit” subject to the disclosure requirements of
the Federal Truth-in-Lending Law and do not arise as a result of any action
taken, sum expended, or expense or liability incurred by Secured Party as
provided herein.

4. Debtor's Ownership of Collateral. Debtor warrants that it is the
owner of the Collateral clear of all liens and secuiity interests except the
security interest granted herein and that it has the nght to make this
Agreement.

5. Debtor’'s Atfirmative Covenants. Debtor covenants and agrees to:

a. Pay Secured Party all amounts due and owing on the debi described
on Schedule A and on all other obligations of Debtor to Secured Party when
the same shail be due and payable, whether at maturity, by acceleration or
otherwise, and shall perform all obligations for which this Security Agreement
has been given as security.

b.-Defend the Collateral against the claims and demands of all persons.

¢. Insure the Collateral against all hazards requested by Secured Party
in form and amount satisfactory o Secured Party and name Secured Party
as an additional insured,

d. To execute from time to time such additional instruments, including
UCC-1Financing Statements, as may be reasonably required by Secured
Party to preserve. and perfect the security interest created by this Agreement.

e. Keep the Collateral in condition satisfactory to Secured Party; attend

to and care for the Collateral; maintain in good condition and repair the pre-
sent buuldmgs and |mprovements if any, on the real property where the Col--
lateral is located; give Secured Party prompt notice of any damage to the
Collateral or to the said real property; permit Secured Party to enter upon the

- said real property at reasonable times for the purpose of examining the Col-

lateral, the real property, the buildings and improvements.

{. Immediately pay Secured Party as part of the debt hereby secured all
amounts including attomeys' fees with interest thereon paid or advanced by
Secured Party for taxes, levies, insurance, repairs to or maintenance of the
Collzteral and incurred as a result of taking possession of, disposing of, or-
preserving the Collateral after any default hereinafter described.

g. Immediately inform Secured Parly in writing of any change m the -
business or notice address of Debtor.

6. Debtor’s Negative Covenants. Without the prior consent in writing

- of Secured Party, Debtor covenants and agrees not to:

a. Permit any of the Collateral to be removed from the location set forth
on Schedule A.

b. Permit any liens or security interests 1o attach to any part of the
Collateral; permit the Collateral under any legal process to be levied upon;
dispose of the Collateral, or permit anything to be done that may impair the
value of the Coliateral; or of the security interest created hereby.

7. Secured Party’s Right to Act on Behalf of Debtor.

a. If Debior fails to make any payments necessary to preserve and pro-
tect the Collateral, Secured Party may, but shall not be cbliged to make such
payments. Any payments made by Secured Parly under the provisions of this
Agreement shall be secured by this Security Agreemént and Shall be
timmediately due and payable by Debtor to Secured Party.

b. Debtor hereby nominates and appoints Secured Party as attorney-in-
fact to do all acts and things which Secured Party may deem necessary or -
advisable to perfect and continue perfected the security interest created by
this Security Agreement (including executing and filing Financing State-
ments) and to preserve, maintain, protect and collect the Collateral. In order
1o ensure the foregoing, Debtor authorizes Secured Party to enter upon the
premises where the Collateral is located and to take custody and control of
the Collateral. Debtor authorizes Secured Parly to endorse checks on
Debtor's behalf, to collect and receive proceeds and products of the Collat-
eral, and Debtor assigns the rights thereto to Secured Party. :

c.lf Debtor fails to obtain insurance as required herein, Secured Parly
shall have the'right, but not the obligatiion, to obtain it at Debtor's expense and
Debtor assigns to Secured Party all rights to receive proceeds of insurance,
not exceeding the liabilities of Debtor to Secured Party hereunder. Debtor
hereby directs any insurer to pay all proceeds directly to Secured Party and
authorizes Secured Party to endorse any draft or check for the proceeds

8. Secured Party’s Rights Upon Default. Failure by Debtor to perform
any covenant or agreement herein or to discharge any liability to Secured
Party, or the giving of any wasranty that should prove untrue, or the

.commencement of any proceedings under the bankruptcy or similar laws by

or against Debtor, shall constitute an event of default under this Agreement.
Upon the occurrence of any such default, Secured Party, at its option, may
accelerate the maturity of any obligation or obligations of Dsbtor to Secured

. Party regardless of the terms of any promissory note or other instrument
" evidencing the same. Secured Party shall also have all of the rights and

remedies of a secured party under the California Uniform Commercial Code
or other applicable law and all rights provided herein, or in any other
applicable security or loan agreement, all of which rights and remedies shall,
to the full extent permitted by law, be cumulative. Without limiting the
generality of the foregoing, upon such event of default, Secured Party is
entitled to take possession of the Collateral or any part thereof, and to take
such other measures as Secured Party may deem necessary for the
protection of the Collateral. Secured Party may, after any such event of
default, require Debtor to assemble the Collateral and to make it available to
Secured Party at a place designated by Secured Party which is reasonably
convenient to Secured Party and Debtor. Any notice of sale, disposition or
other intended action by Secured Parly sent to Debtor at least five (5) days
prior to such action shall constitute reasonable notice to Debtor. The waiver
of any default hereunder shall not be a waiver of any subsequent default.
Secured Party's failure to exercise any rights it may have shall not waive any
obligation of Debtor or any rights of Secured Party or otherwise modify this



Agreement, or waive any other similar matter which is the subject of this
Agreement.

9. Notices. Any notices or cormmunications to be given pursuant to this
Agreement shall be sent by either party to the address of the other party set
forth below, or to such other address as may be substituted in writing by either
party from time 1o time. Any notices required to be given shall be deemed to
have. been properly given by one party upon the other when deposited,
postage prepaid, in the United States mail.

_10. Miscellaneous. All rights of Secured Party hereunder shall inure to
the benefit of its successors and assigns; all obligations of Debtor or Debtor’s

Debtbr: .

By:

[

" shareholders, if applicable, shallbind it and its shareholders, heirs, executors,

administrators, successors and assigns. if there is more than one Debtor, its
obligations hereunder shall be joint and several. Debtor shall execute any
additional agreements, assignments or documents that may be deemed
necessary or advisable by Secured Party to effectuate the purposes of this
Agreement. Any married person who signs this Security Agreement expressly
agrees that his or her separate property shall be fiable for the indebtedness
secured hereby. Any corporation which signs this Security Agreement
expressly warrants that the officer signing on behalf of the corporation has
authority to so sign by resolution of the Board of Directors of the corporation.

IN WITNESS WHEREOF, Debtor and Secured Party have caused this

_Agreement to be executed on the date following their respective signatures.

Secured Parly':

TAFF . AUSA)
INC.

WESTERN SERVICES,

Name poBERT J. PO %}oin%’ Several»z ,

By: - CL"’ UJ“'("‘)‘"(

Bonn e A, McDonald

ts;-__Vicg President

BARBARA A. POTURALSKI, Joint and Several

Street Address

City |
Date?= OW
A4

State Zip

/% /25~

6403.56

P.O. Box 4280 )
Wainut Creek, CA 94598-9280
Attn: Legal Department

Date: August 11, 1995
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TEMPORARY SERVICES.

SCHEDULE A
TO SECURITY AGREEMENT

1. Description of Collateral:

All righit, title and interest of Debtors under Debtors' Western Medical Franchise Agreement with
Secured Party.

All right, title and interest of Debtor in the current office and equipment leases, office furniture
and equipment, trade fixtures, supplies and business records and accounts 1ocated at:

2. Location of Collateral:

3. Debt: Promissory Note
Date: July 9, 1995
Amount:  $15,000.00

IN WITNESS WHEREOF, the parties hereta have éxecuted this Schedule on the date shown 6n the Security
Agreement.

(USA) S
[4¥ SERVICES, INC.

W%@Naw

Name ROBERT J. POTURALSKI Joint and Several Bopghie A. McDonald

%W% _Yice President

- BARBARA A. POTURALSKI, Joint and Several

Debtor: , ' Secured Party: STAFF
' WESTERN T

6403.57
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MEDICAL SERVICES.

A Division of Waslern Stall Services (UUSA), ine,

FRANCHISE PROGRAM

Exhibit B
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A PROFILE OF
WESTERN MEDICAL SERVICES -

MISSION STATEMENT

—

. “The mission of Western Medical Services Home Health Agency is to provide quality, cost-

effective, health care services to our patients and payors, to assure comprehensive care of

=P i ——— —

the sick and disabled in their homes, and to secure for our investors and caregivers

* adequate resources to provide quality, professional care, now and in the future. . e

CORPORATE HISTORY

Established in 1967 a3 a division of Western Staff Services, one of the oldest and largest

temporary help firms in the Urited States. Western Medical Services is a national -

El—_ provider of comprehensive home health care, private duty, and supplemental staffing

services. As of November 30, 1994, the company provides services in 33 office locations

~in 19 states. Of these 33 offices, 20 locations are company owned, 13 locations are

e et am b omm e

operated by franchisces. The company has 12 offices which are certified to provide home
health care services to Medicare patients. To date, 8 Western Medical Services’ offices
have completed their JCAHO survey with official notice of accreditation pending. Three

- other offices are scheduled for JCAHO survey before January 1, 1995, -
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THE BENEFITS OF FRANCHISE OWNERSHIP

An effective franchise arrangement offers benefits ot generally available to other types of
business. The franchise owner profits from: :

leaves the franchisee (affiliate) free to concentrate on selling the product or service in
the most profitable way possible.

® The operational know-how generated by the parent company (the ﬁancﬁfgbr). This

¢ Access to key functions that become more affordable and available than they would be

- for an individual acting independently. These services include advertising, accounting,

financing, tralning, legal, risk managernent, credit and collection, computerization,
large scale purchasing, and technological innovations. ' _

* The expertise of the franchisor, which helps minimize the risk of owning a business. In
today’s rapidly changing health care industry, staying abreast and reacting to new
development is critical!

* The brand name recognition detived from affiliation with an cstablished product or
.ce‘ - .1

* Referrals and sales leads from the franchisor, and the network of other franchises,

® Access to capital resources for market expansion th'rou_gh acquisition or introduction
of néw products and services,

The franchisor benefits as well by generating faster expansion by achieving maximum

miarket penetration in widely dispersed areas and by gaining the franchisee’s in-depth

knowledge of the local market.

While there is no guarantee of success in owning and operating a franchise, teaming up
with a seasoned organization reduces the risk of failure. Recent statistics from the U.S.
D_t_s_partment of Commerce indicate that aﬁer“fﬁve years, 91 percent of new franchises are
still operafing, compared to 23 percent of new inf.lepcndent businesses. Joining with a
major company — & leader in its industry -- greatly increases the Potential for success.

' ) :Ag jus
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WESTERN_ FRANCHISE PROGRAM HIGHLIGHTS -

Western’s special incentive; Western will waiye its normal service fee for the first 24
weeks (approximately & months) you are jn business, Your office will recejve
Western’s fill support during this start-up period.

" Western funds the caregiver payroll 100%;

Western pays affiliate owners the Bross profit generated by the business, legs our
service fee, evety four weeks regardless of when oye customers pay their Western
invoices, subject to g 50% withholding of A/R that age beyorid:

- 85 days for offices that provide only staffing services

- 113 days for offices thyt provide both home care and staffing services

4 ¢ e e
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Western's National Accounts Department has secured contracts with national and .

m@ommmmewmpmmmagmwdmmgedmommmoﬁsmd
assists the affiliate in the preparation of formal bid proposals

e Western slmresinanyhaddebtlomup to yourassngnedcradztlnmtsaslmgasour
cmd:tgrantmgprocedumarefollowed

o  Western provides a comprehensive, 10 day training program. Five days at Western’s
California Corporate Headquarters (airfare and lodging for up to two people paid by
Westem)mdﬁvedayson site on & mutually agreed upon date

o “Western will share in the cost of acquiring home health care companies that may be
available for sale within an affiliate’s territory

o Western provides ongoing clinical and legal support needed to stay abreast of the
- highly regulated health care industry

. Western provides ptofessxonnl oorporate services such as accounting, legal,. credxt and
colfection, risk management and management information services -

o  Western chargcs the, office a service fee equal to 8% of sales based on all non-
~ Medicare billing to patients and clients for care provided

g afied CivioL 0-02-ABR
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WESTERN FRANCHISE PROGRAM

' SOME FREQUENTLY ASKED QUESTIONS

1. What is the franchise fee?

Western’s franchise fee is based on county population -~ $30,000 for counties with
a populition under two million; $40,000 for counties with a yopulation of two'’

million and above.
@ Are there any other capital requirements?
Yes. Western requires the ﬁ‘anclnsee to have adequate working capital of not less
than $100,000 for start-up and ongoing operational expenses.
3. Will my territory be exclusive?

Yes.

4. How often does Western reimburse the franchisee? ’

Your office receives payment for the gross profit generated by the business, less
Western's service fee, every four weeks, regardiess of when the customers pay
their Westemn invoices, subject to a 50% withholding of A/R that age beyond:

- 85 days for offices that provide only staffing services

- 113 days for offices that provide both home care and staffing services

5. What is a period?

A period is four weeks and is based on Westein’s fiscal year. Western's fiscal year

ends the last Saturday in October,
6
6 sfied ‘2vr:0l vo-0zZ-Aepn
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accreditation?. e e e e

Yes. There iz an approval process by Western's Medicarc/JCAHO Accreditation
Selection Committee to assure that an affiliate can meet the financial, budgetary

and staffing requirements under the Medicare Conditions of Pari Parhclpatlon and
JCAHO standards,

-

7. Docs the franchise program include obtaining a Cerhﬁmte of Need as
required in some states?

Western cannot offer any guarantees that we can obtain a Certificate of Need.
Western does pay all of the costs associated with obtaining the state licensure,
Medicare certification and JCAHO accreditation once you are approved by our
- Selection Committee. Westermn does provide up to $35,000 in legal services, fees
and expenses toward securing a Certificate of Need when we determine one is
obtainable. Westem shareg in 32% of any CON costs over $35,000,

8. How does the program work?

Your income will equal the gross profit generated by the sales in your office, fess
Western's service fee of 8% of sales,

9. Does Western’s service fee equal to 3% of sales apply to Medicarc?

No, the Medicare program is based on cost reimbursement.

-10. ‘What expenses am X responsible for?

General and administrative expenses which include administrative payroll, rent, |

utilities, local advertising, etc.

7
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6. Does the franchise program include Medicare certification and JCAHO
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11. What is included in direct costs?

Field (caregiver) wages, mandatory fringe benefit costs, professional Tiability .
insurance, workers’ compensation, and any other expenses directly related to -
patient care,

L4

T ot 12.Areﬁnancialstatementsapartottheﬁ‘ancliiseprogmm‘m' ? I

Definitely. Western provides you with a franchise seitlement statement each
period. Offices that are Medicare certified receive in addition to their franchise
settlement statement, an interim cost report each period,

13. Will I have to bear all the loss on bad debits?

No, Western shares in 32% of bad debt losses up to your assigned credit limits, as
long as our credit granting procedures are followed.

14, Will I be able to open additional offices?

. Yes. In fact Western encourages expansion within your territory. Through our
- Acquisition Program, Western will share in the cost of acquiring home heslth
care companies that may be available for sale within your territory.

- - 15, Can I sell my franchise?

Yes. Anytime. Subject to Western’s first right of refusal and its right to

 disapprove a buyer for cause. On resale, Western receives 25% of the purchase
-price paid by the buyer, since Western has helped build the business and create its
value, :

; | . . tA uz
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16. Can leave Western and operate again as an independent? . - - - — .. - oo

'Afteryou have operated your franchise for twenty-gix full periods, you have the
right to exit the Western system by paying Western an amount equul to 8% of sales
- from the most recent 26 periods,

i'?. Docs Western have a National Accounts Program?

. Yes.Westemhasalreadj secured a nurber of contracts with national mdregmﬂJ ;
insurance companies, HMO's, and PPO’s across the United States.:

18. How doe¢s the National Accounts Program Work?

Western’s National Accounts Director assists affiliate owners with a managed
care plan for their marketplace which incorporates national, regional and local .
HMO's, PPO’s, case management and insurance companies. By combining the
efforts of our National Accounts Department, the affiliate and referral source,
‘Western strives to generate referrals. -

19. What does Western provide in the area of advertising and marketing?

Western creates collateral marketing brochures and promotional items, and makes
them' available to all offices. It also provides national advertising, direct mail
« - programs, and special television, radio, and medical print co-op programs,

© 20. What is the charge for the forms required to do business?

There is no charge for any bperatlng forms that are required by Western, There is
a nominal charge for sales oriented items, :

b Tt Skt daeif et v b *
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HOW DO YOU MAKE MONEY? .
Your income will equal the gross profit genersted by the sales in your office, less
Western’s service fee of 8% of sales (does not apply to Medicare). .. ... .. ..
FOR EXAMPLE
Sales to Western’s clients

I@m& KR 'Pﬁyto\ﬂbﬂenfscmtghnxs

Less; Payroll taxes, insurance and benefits

Equals: Gross Profit

Less; - s BY ige F

Equals; YourIncome $5$S$ )
(See hypothetical example on following page)

: o g T T T L e
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A ficensed caregiver is paid $10.65 per hour to work an assignment; the client is billed
$20.00 per hour and the cost of payroll taxes, insurance, and benefits is $3.35.

Bill Rate; $20.00
Pay Rate; | . {10.65)
Payroll Taxes, Insurance, and Benefits (335

- Gross Profit : $6.00 (30%)
Less Western’s Service Fee (1.60)
Your Tncome t $ 440

The following example illustrates “your income” basad on 10 people worlung a 1 hour, 40
hour and 4 week time period:

-

1 Hour 40Hours 4 Weeks
Bill Rate: ©$200 $3,000-  $32,000 <
Pay Rate: (106.50) (4,260) 17,040

| f’ayroll Taxes, | |
Insurance/Benefits: (3335)  (1,430) (5.360)
%m Profit: . 60,00 2,400 9,600
Less Western's Service Fee |
Equal to 8% of Sales: (16.00) (640) - (2,560)
Your Income: $44f§00 $1,760 $7,040
RIN

et t ma heLA
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— e HYPOTHETICAL _ .. _ . .
FRANCHISE FEE COMPARISON
WESTERN MEDICAL SERVICES
VERSUS TYPICAL SHARED GP PROGRAM
*Total Sales: $60,000 |
Western Franchisor
: Franchise : - Share
| . o of
| GEBY%. - 3%ofSales o 0% ofGP
I 18% $4,800  $4,320
20% $4,800 $4,800
22% $4,300 $5,280
I 24% $4.800 $5,760
26% $4,800 $6,240
I 28% $4,800 $6,720
30% $4,800 $7,200
_ *Totai Sales: $100,000
I ' Western F&anﬁbkmr
Franchise _ Share
' - B Fee . of
l GP% . 8% of Sales : 40% of GP
18% | $8,000  $7200 ~
l : 20% C o $8,000 $ 8,000
22% $8,000 $8,800
24% 38,000 -$9,600
l 26% _ $8,000 _ $10,400
28% $8,000 - o $11,200
l 30% . $8,000 | $12,000
I “ Note; Thefngnesmmﬁdndfmomnpeﬁmwpusesmdy.
Actual results may vary [rom franckise to franchise.
VU —
l' htnfian S A A TR IITL AT T - -
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STEPS TO BECOMING A

WESTERN MEDICAL SERVICES AFFILIATE OWNER

"1, Fill out “Executive Quesuonnmre and send to Western’s Corporate Headquarters,
- No obhgmon, of course. ‘

2. Westem prepares Prospectus and sends documentation to you.

3. Rewew documents thoroughly, seek additional input from an attorney or independent
business consultant as necessary.

4. Ten business days waiting period.

| 5. Contact existing Western affiliate awner(s) to discuss financial, operational, and
' support issues, Prepare list of questions to address as necessary.

6. Visit Western's Corporate Headquarters (shared cost), Meet with the senior
' management team that supports the Westem affiliate owners. '

7.- Return home and discuss your impressions with people who influence your
thinkmg. .spouse, friends, lawyer, accountants, etc. ,

8. Make decision;, sign documentation and remit requ:rcd fee. Western conducts
backgrOund investigation. .

9. Approval by Franchise Selection Committee and MadmarefAccrcdlmnon Certification
' ‘Committee.

- 10 Western signs documentation and awagds franchise.

.' 11, Attend next _aVailable training session.

17
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre:
Intrepid USA, Inc., Case No. 04-40416
(Jointly Administered)
Debtor.
Chapter 11 Case

MEMORANDUM IN SUPPORT OF MOTION (1) TO REQUIRE ASSUMPTION
OR REJECTION OF EXECUTORY CONTRACT, (2) TO COMPEL
TIMELY PERFORMANCE UNDER FRANCHISE AGREEMENT AND (3) TO
GRANT ADMINISTRATIVE EXPENSE PRIORITY FOR POST-PETITION
AMOUNTSDUE UNDER FRANCHISE AGREEMENT

Robert J. Poturalski and Barbara A. Poturalski, by their undersigned counsel, respectfully submit
this Memorandum in Support of their Motion (1) to Require Assumption or Rejection of
Executory Contract, (2) to Compel Timely Performance Under Franchise Agreement and (3) to
Grant Administrative Expense Priority for Post-Petition Amounts Due Under Franchise
Agreement.

The facts underlying the relief requested in the Motion are set forth in the verified Motion
and Affidavit of Robert P. Poturalski, and are not repeated herein. Capitalized terms used, but
not defined, in this Memorandum have the meanings specified in the Motion.

DISCUSSION

A. CAUSE EXIST TO DIRECT THE DEBTOR TO ASSUME OR REJECT THE
FRANCHISE AGREEMENT WITHIN A SPECIFIED PERIOD OF TIME.

The Franchise Agreement is an executory contract within the meaning of 11 U.S.C.
§365. 11 U.S.C. § 365(a) provides that the Trustee (which includes the debtor in possession)
“may assume or reject any executory contract or unexpired lease of the debtor.” The Bankruptcy

Code does not define “executory contract”. Most courts, recognizing the legidative history of

2509130v2 7



this section, have found executory contract to mean a contract on which performance is due to

some extent on both sides. Matter of Newcomb, 744 F.2nd 621 (8th Cir. 1984).

Section 365(d)(2) of the Bankruptcy Code provides that in a case under Chapter 9, 11, 12
or 13, the Trustee or debtor in possession “may assume or reject an executory contract ... at any
time before the confirmation of a plan but the court, on the request of any party to such contract
or lease, may order the trustee to determine within a specified period of time whether to assume
or reject such contract or lease.” 11 U.S.C. §365(d)(2)(emphasis supplied). It has been held
that the relevant considerations for the Bankruptcy Court in determining what is a reasonable
time for requiring the debtor to determine whether to assume or reject an executory contract
includes the following:

1 Damage that the nondebtor party will suffer beyond compensation available

under the Bankruptcy Code;

2. Contracts important to the debtor’ s business and reorganization,

3. Whether the debtor has had sufficient time to appraise its financial situation and

the potential value of the assets in formulating a plan; and

4, Whether exclusivity has terminated.

In re Teligent, Inc., (Bankr. S.D.N.Y. 2001) 268 B.R. 723. See aso In re Enron (Bankr.

S.D.N.Y. 2002) 279 B.R. 695; In re Adelphia Communications Corp., (Bankr. S.D.N.Y. 2003)

291 B.R. 283. In reviewing the facts and circumstances of this case, it is clear that balancing the
applicable factors compels the conclusion that the Debtors should be required to make a
determination as to assumption or rejection of the contract.

First, as set forth in the Affidavit of Robert J. Poturalski, the Ohio Franchisee and their
business are suffering continuing and ongoing damage for which they are unlikely to be

compensated as part of the bankruptcy proceeding. Aside from the cash flow interruption caused

2509130v2 8



by the bankruptcy filing, and the failure of the Debtors to pay to the franchisees the revenues
which represent the pre-petition defaults, the failure of the Debtors to timely pay to the Ohio
Franchisee the post-petition obligations and to perform causes significant damage to the Ohio
Franchisee. The Debtors are not rendering performance required under the Franchise Agreement
at even aminimal level. In both action and word, the Debtors have indicated that they do not
intend to assume the Franchise Agreement. Indeed, to do so would require it to cure both pre-
petition and post-petition defaults, and provide adequate assurance of future performance under
the contracts. Under the circumstances, it seems clear that the Debtors are choosing to delay the
decision to reject the Franchise Agreement solely to extract some financial accommodation from
the Ohio Franchisee. The use of 8365 in this manner violates at least the spirit and purposes of
8 365. The Ohio Franchisee is being threatened with the shut down of its business operations in
an effort to extract afinancial benefit.

For these same reasons, the second factor weights in favor of compelling immediate
assumption or regjection of the contract. The Franchise Agreement is not important to the
Debtors' business or reorganization efforts. In fact, the Debtors for all intents and purposes
dismantled its franchise operation and is not servicing the remaining franchisees. It is beyond
unlikely that the Debtors will attempt to resurrect the franchise operation as part of its
reorganization plan. In order to do so, it would be required to cure past defaults, and put in place
the employees and structure to service the franchisees in order to provide adequate assurance of
future performance. The expense of curing defaults and hiring staff to operate the franchise
operation would be prohibitive. The “benefits’ of assuming the Franchise Agreement would be
far outweighed by the costs.

Thirdly, the Debtors have had more than sufficient time to appraise its financial situation

and the potential value of Franchise Agreement in formulating its plan. The case has hkeen
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pending since February. The Ohio Franchisee has been engaged in discussions since the case
was filed. The Debtors have shown no indication of an intention to maintain the franchise
operation as an ongoing part of the Debtors' business. The Debtors exclusive period within
which to file a plan would have expired on June 6, 2004. It was extended by Order of the Court
to August 10, 2004, and upon information and belief, the exclusivity period has been further
extended. The Debtors have not filed a plan.

For the foregoing reasons, the Ohio Franchisee is entitled to the entry of an order
directing the Debtors to determine whether to assume or regject the contract not later than
October 15, 2004. In the interim, the Ohio Franchisee requests that the Court direct that the
Debtors timely perform its obligations under the Franchise Agreement.

Finaly, the Ohio Franchisee requests that the Court allow the unpaid post-petition
amounts due the Ohio Franchisee under the Franchise Agreement as an administrative expense
under 11 U.S.C. 8503(b)(1) and direct that such payments be made to the Ohio Franchisee
according to the terms of the Franchise Agreement. As set forth in the Affidavit of Robert J.
Poturalski, the amounts due the Ohio Franchisee are revenues generated solely through the
efforts of the Ohio Franchisee. The Debtors are collecting a franchise fee in exchange for which
the Ohio Franchisee is receiving no benefit. If these revenues are not the Ohio Franchisee's
property, then they are certainly entitled to payment of the same as an actual, necessary cost and

expense of preserving the estate.
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B. ALTERNATIVELY, THE COURT SHOULD DETERMINE THAT THE
FRANCHISE AGREEMENTS ARE NOT ASSUMABLE OR ASSIGNABLE BY

THE DEBTOR.
Section 365 of the Bankruptcy Code provides in pertinent part as follows:

“The trustee may not assume or assign any executory contract or unexpired lease
of the debtor, whether or not such contract or lease prohibits or restricts
assignment of rights or delegation of duties, if — (1)(a) applicable law excuses a
party, other than the debtor, to such contract or lease from accepting performance
from or rendering performance to an entity other than the debtor or debtor in
possession, whether or not such contract or lease prohibits or restricts assignment
of rights or delegation of duties; and (b) such party does not consent to such
assumption or assignment; or (2) such contract is a contract to make a loan, or
extend other debt financing or debt financial accommodations, to or for the
benefit of the debtor, or to issue a security of the debtor ...”

11 U.S.C. 8365 (c)(1) and (2). Under these provisions, the Court should find that the Franchise
Agreement is not assumable or assignable by the Debtor. Other courts have found that a

Franchise Agreement to be non-assignable. See In re Pioneer Ford Sales, 729 F.2d 27 (1st Cir.

1984).

Even more significantly, the Franchise Agreement is a contract to make a loan or extend
financial accommodations to the Debtors. As such, it is neither or assumable or assignable by
the Debtors. Under the Franchise Agreement, and as set forth in the accompanying Affidavit,
under the Franchise Agreement, the Ohio Franchisee’s employees formed home health care and
related services for their clients. Under the Franchise Agreement, the Ohio Franchisee submits
to Intrepid billing and accounting information which Intrepid utilizes in invoicing for such
services. Under the Franchise Agreement, Intrepid is required to remit back to the Ohio
Franchisee its share of the gross profit. Essentialy, Intrepid collects the Franchisee’'s money and
under the Agreement, is entitled to charge a franchise fee. Under the Franchise Agreement, the
Ohio Franchisee is essentially required to extend credit to the Debtors, and during the course of

this case, the Debtors have altered their historical practices with respect to timely payment of
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such obligations. Under the provisions of 8 365(c), the Franchise Agreement is not assumable or
assignable as a matter of law.

CONCLUSION

For the reasons set forth herein, the Court should direct the Debtors to assume or reject
the Franchise Agreement not later than October 15, 2004, and if such determination is not made,
that the Franchise Agreement be deemed rejected as of that date; alternatively, the Court should
determine that the Franchise Agreement is not assumable or assignable as a matter of law.
Additionally, Movant requests that the Debtors be required to timely perform under the terms of
the Franchise Agreement pending such determination, and that all post-petition amounts due be

ordered paid to the Ohio Franchisee on atimely basis.

Dated: September 17, 2004.

/el Larry B. Ricke
Steven D. DeRuyter (#0022287)
Larry B. Ricke (#0121800)

LEONARD, STREET AND DEINARD
Professional Association

150 South Fifth Street, Suite 2300
Minneapolis, Minnesota 55402
Telephone: 612-335-1500

Facsmile: 612-335-1657

ATTORNEY S FOR ROBERT J.

POTURALSKI AND BARBARA A.
POTURALSKI
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre:
Intrepid USA, Inc., Case No. 04-40416
(Jointly Administered)
Debtor.
Chapter 11 Case

ORDER GRANTING MOTION (1) TO REQUIRE ASSUMPTION
OR REJECTION OF EXECUTORY CONTRACTSAND (2) TO COMPEL
TIMELY PERFORMANCE UNDER FRANCHISE AGREEMENT AND
(3) TO GRANT ADMINISTRATIVE EXPENSE PRIORITY FOR
POST-PETITION AMOUNTS DUE UNDER FRANCHISE AGREEMENTS

The above-entitled matter came on for hearing before the Court on October 6, 2004, upon
the Motion (1) to Require Assumption and Reection of Executory Contracts (2) to Compel
Timely Performance under Franchise Agreement and (3) to Grant Administrative Expense
Priority for Post-petition Amounts Due under Franchise Agreement filed by Robert J. Potural ski
and Barbara A. Poturalski. Appearances were noted on the record. Based on the verified
Motion, all of the files and records in this case, and the argument of counsel, it appearing that

notice of the hearing on the Motion was adequate, and the Court being fully advised in the

premises,
IT ISORDERED:
1 The Debtors are hereby required to assume or reject the Franchise Agreements not

later than October 15, 2004. If the Debtors have not served the Ohio Franchisee with written
notice of their intention to assume or reject the contract and filed a motion requesting approval of
such assumption or regjection by that date, then the Franchise Agreement shall be deemed

rejected.
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2. The Debtors are ordered to timely perform all of their obligations under the
Franchise Agreement to the Ohio Franchisee, including payment obligations until such

agreements are assumed or rejected.

Dated:

Judge of Bankruptcy Court
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre:

Case No. 04-40416
(Jointly Administered)

Intrepid USA, Inc.,

Debtor.
Chapter 11 Case

UNSWORN CERTIFICATE OF SERVICE

[, JII M. Lillis, declare under pendty of perjury that on September 17, 2004, | served the attached
Motion (1) to Require Assumption or Rejection of Executory Contract, (2) to Compel Timely
Performance Under Franchise Agreement and (3) to Grant Administrative Expense Priority for
Post- Petition Amounts Due Under Franchise Agreement by United States Mail on the following

parties:

Intrepid USA, Inc.
6600 France Avenue South, Suite 510
Edina, Minnesota 55425

Michagl P. Massad
Steven T. Holmes
Hunton & Williams LLP
30th Floor, Energy Plaza
1601 Bryan Street
Dallas, Texas 75201

DVI Financial Services Inc.

c/o Clark T. Whitmore

90 South Seventh Street, Suite 3300
Minneapolis, Minnesota 55402

DVI Business Credit Corp.

c/o Richard M. Beck

260 South Broad Street

Philadel phia, Pennsylvania 19102-3163
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Faye Knowles

Clinton E. Cutler

Fredrikson & Byron

200 South Sixth Street, Suite 4000
Minneapolis, Minnesota 55402

QBF

¢/o Tom Hoerr

5097 Nathan Lane
Minneapolis, Minnesota 55442

The Hays Group, Inc.

c/o Stephen Lerum

80 South Eighth Street, Suite 700
Minneapolis, Minnesota 55402

McKesson Information Solutions
c/o BrendaLile

1550 East Republic Road
Springfield, Missouri 65804



U.S. Bank National Association

c/o Michael R. Stewart

2200 Wells Fargo Center

90 South Seventh Street
Minneapolis, Minnesota 55402-3901

|OS Capital Inc.

Bankruptcy Administration
1738 Bass Road

PO Box 13708

Macon, Georgia 31208-3708

Todd J. Garamella

Garamella Family Limited Partnership
c¢/o John McDonad

2800 LaSdlle Plaza

800 LaSalle Avenue

Minneapolis, Minnesota 55402

Handi Medica Supply Inc.
c/o Mary Benhardus

2405 University Avenue West
St. Paul, Minnesota 55114

Genesis Home Care Inc.
c/o Michael Kashevatsky
3445 Washington Drive
Eagan, Minnesota 55122

Minnesota Department of Revenue
Collection Enforcement

551 Bankruptcy Section

PO Box 64447

St. Paul, Minnesota 55164

Internal Revenue Service

Specia Procedures Branch

316 North Robert Street, Stop 5700
St. Paul, Minnesota 55101
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MVR Homecare Inc.

c/o Vladimir Storchaf
3435 Washington Drive
Eagan, Minnesota 55122

Nationwide Advertising Service
c/o Susan Bowers

1 Infinity Corporate Centre Court
Cleveland, Ohio 44125

U.S. Trustee

1015 U.S. Courthouse

300 South Fourth Street
Minneapolis, Minnesota 55415

U.S. Department of Justice

c/o Roylene Champeaux

600 U.S. Courthouse

300 South Fourth Street
Minneapolis, Minnesota 55415

McKesson Information Solutions LLC
c/o Jeffrey K. Garfinkle
18400 Von Karman Avenue, Suite 800
Irvine, California 92612

Lang-Nelson Associates

c/o William I. Kampf

Henson & Efron PA

220 South Sixth Street, Suite 1800
Minneapolis, Minnesota 55402

Committee of Unsecured Creditors
c/o George H. Singer

80 South Eighth Street, Suite 4200
Minneapolis, Minnesota 55402



IRS Office of Chief Counsel
650 Gdtier Plaza

380 Jackson Street

St. Paul, Minnesota 55101

Committee of Unsecured Creditors
cl/o Jeffrey K. Garfinkle

895 Dove Street, Suite 400

Irvine, Cdlifornia 92660-2917

Aberfeldy 11 Limited Partnership
c/o J. David Leamon

4000 Fountain Place

1445 Ross Avenue

Dallas, Texas 75202-2790

New Options Founders
c/o Adam M. Spence

105 West Chesapeake Avenue, Suite 400

Towson, Maryland 21204

IBM Corporation

c/o Beverly H. Shideler

Two Lincoln Centre

Oakbrook Terrace, Illinois 60181

Oracle Corporation

c/o Debra Solle Healy

18400 Von Karman Avenue, Suite 800
Irvine, California 92612

Centurytel Inc.

c/o Rex D. Rainach

3622 Government Street

Baton Rouge, Louisiana 70806-5720

ARA Recovery LLC

c/o John R. McDonad

2800 LaSalle Avenue

800 LaSdle Avenue
Minneapolis, Minnesota 55402
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Whitten & Young
c/o Gary L. Hacker
PO Box 208

Abilene, Texas 79604

Securities and Exchange Commission
Bankruptcy Section

175 West Jackson Boulevard Suite 900
Chicago, Illinois 60604

Riverside Contracting LLC

c/o Neil Herskowitz

PO Box 626

Planetarium Station

New York, New York 10024-0540

G-Fore Associates LLC

c/o Bradford A. Steiner

2320 Second Avenue, Suite 2000
Seattle, Washington 98121

Heller Financia Inc.

c/o Thomas Lallier

250 Marquette Avenue, Suite 1200
Minneapolis, Minnesota 55401

MV R Home Healthcare Inc.

c/o Matthew R. Burton

100 South Fifth Street, Suite 2500
Minneapolis, Minnesota 55402

Trowbridge Marketing Inc.

c/o Michael T. Kallas

4930 West 77th Street, Suite 210
Edina, Minnesota 55435

Les Nelson Investments

c/o Mark E. Fosse

206 South Broadway, Suite 505
PO Box 549

Rochester, Minnesota 55903



Nueces County

c/o Diane W. Sanders

1949 South Interstate Highway 35
PO Box 17428

Austin, Texas 78760-7428

Bexar County

c/o David G. Aelvoet

711 Navarro, Suite 300
San Antonio, Texas 78205

Healthcare Associates of Walterboro LLC
c/o H. Flynn Griffin 11

PO Box 76

Columbia, South Carolina 29202

Bizrocket.com Inc.

c/o Downs and Associates
255 University Drive

Coral Gables, Florida 33134

Hays Group Inc.

c/o Steven Scott

3300 Edinborough Way, Suite 400
Edina, Minnesota 55435

Dated: September 17, 2004
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AMS Group LLC

c/o John R. McDonad

2800 LaSalle Plaza

800 LaSalle Avenue
Minneapolis, Minnesota 55402

Healthcare Business Credit Corp.
c/o Steven W. Meyer

45 South Seventh Street, Suite 3300
Minneapolis, Minnesota 55402

TBIG LLC

c/o John R. McDonad

2800 LaSalle Plaza

800 LaSalle Avenue
Minneapolis, Minnesota 55402

CapitalSource Finance LLC

c/o Steven Kluz, Sr.

333 South Seventh Street, Suite 2000
Minneapolis, Minnesota 55402

/el JIl M. Lillis






