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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

______________________________________________________________________________ 
 
In re:         Chapter 11 Bankruptcy 
 
INTREPID U.S.A., INC.      BKY No. 04-40416 
INTREPID OF GOLDEN VALLEY, INC.    BKY No. 04-40462 
F.C. ACQUISITION CORPORATION,    BKY No. 04-40418 
             Case Nos. 04-41924 – 04-41988  
     Debtors.        
______________________________________________________________________________ 

 
PRELIMINARY OBJECTION OF OFFICIAL COMMITTEE OF UNSECURED 

CREDITORS TO MOTION TO APPROVE FIRST AMENDMENT TO  
POST-PETITION REVOLVING CREDIT AND SECURITY AGREEMENT  

_____________________________________________________________________________ 
 
 The Official Committee of Unsecured Creditors (the “Committee”) submits this 

Preliminary Objection to the “Notice of Hearing and Motion to Approve First Amendment to 

Post-Petition Revolving Credit and Security Agreement” (the “Motion”), filed by the debtors in 

the above captioned administratively consolidated bankruptcy cases of Intrepid USA and its 

affiliates (collectively, “Debtors”). 

1. As of the date of this Objection, the Committee has significant preliminary 

objections to the Motion, which likely will be expanded after the Committee has a full 

opportunity to conduct a more thorough investigation into CapitalSource Finance, LLC’s 

(“CapSource”) motives in seeking amendments and modifications (the “Amendment”) of the 

Post-Petition Revolving Credit and Security Agreement (the “DIP Credit Agreement”) that it 

entered into with Debtors on or about April 30, 2004.   

2. By way of background, in early April 2004, following the parties entering into a 

comprehensive settlement agreement that enabled the Debtors to obtain necessary DIP financing, 

the Debtors sought court permission to obtain such DIP financing. 
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3. Initially, the Debtors proposed to obtain the DIP loan from Abelco Finance Co. 

(“Abelco”).  In selecting Abelco, the Debtors rejected an inferior proposal made by CapSource.  

As described by the Debtors in a supplement filed on April 13, the basic terms of the Abelco DIP 

loan were as follows:   

(a) The post-petition revolving credit facility would be in the amount of $25 
million with an approximately $3 million letter of credit subfacility.  The initial amount 
available under the Facility would be $21 million, pending potential future agreement 
from DVI to allow a facility draw greater than $21 million.   
  

(b) Interest will accrue at an annual rate equal to Interest will accrue at an 
annual rate equal to the JPMorgan Chase Bank reference rate plus 1.5% with a floor of 
4.00% for such reference rate.  The default rate will be 2% greater than the otherwise 
applicable rate.  There is a closing fee of 1.5% of the facility ($315,000 on $21 million), 
an unused line fee equal to 0.75% per annum, a servicing fee not to exceed $5,000 per 
month and reimbursement of Abelco’s expenses. 
 

(c) Abelco would be entitled to an early termination fee of 1%, to be waived 
if Abelco provides exit financing. 

 
(d) Available draws under the Facility would not exceed the lesser of $21 

million or the borrowing base unless DVI agrees to a higher amount not to exceed $25 
million. The borrowing base under the Abelco proposal was 85% of the net realizable 
value of Debtors’ eligible accounts receivable.  At the time, the Debtors stated their belief 
that Abelco’s total borrowing base availability will be approximately $24-26 million.  

 
(e)   The term of the Abelco DIP Financing will be the earlier of twenty-four 

months, confirmation of a plan, or the failure to achieve certain milestones by dates to be 
agreed.  

 
(f) Abelco would be able to terminate the Abelco DIP Financing and liquidate 

the collateral upon various events of default. 
 

4. Simultaneous with the submission of the Abelco proposal, the Debtors were 

engaged in discussions with other DIP lenders, including CapSource, that were committed to 

providing DIP financing.  The Debtors agreed to consider alternative lenders if they agreed to 

provide DIP financing on the same or better terms as those being offered by Abelco.  
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5. After lengthy meetings and negotiations, CapSource emerged as the lender 

providing the most favorable DIP financing.  The Debtors, with the Committee’s support and 

Court approval, entered into a DIP financing agreement with CapSource.   

6. It is the Committee’s understanding that since making the loan, CapSource has 

attempted to change the terms of the DIP loan, through concerted threats on the Debtors, such the 

ultimate terms are closer to the terms which the Debtors previously rejected at the time it 

selected CapSource.  This appears to be a classic case of bait and switch on the part of a DIP 

lender. 

7. In light of the foregoing facts, CapSource’s actions and the Amendment itself are 

highly questionable.   First, according to the financial information provided to the Committee 

(and CapSource), the Debtors are currently exceeding EBIDTAR and other financial projections.  

Second, the Debtors’ financial statements make it clear that CapSource is adequately protected.  

Third, CapSource has not declared a default and, it is the Committee’s understanding that the 

Debtors are not in default under the terms of the DIP Credit Agreement.  As a result, the 

Committee does not understand the need for any amendments to the DIP Credit Agreement. 

8. The Committee has just learned that CapSource recently took on a dual role in 

this case.  Beyond being the DIP lender in this case, CapSource is now serving in some sort of 

managerial role in the bankruptcy cases of DVI and its related entities, including DVI Business 

Credit Receivables Corporation III (“Rec III”) (collectively, “DVI”).  As the Court is aware, DVI 

is in its own bankruptcy case pending in the District of Delaware.  From the Committee’s 

viewpoint, the Amendment seems designed to advance the interests and objectives of DVI.  For 

example, the Amendment now mandates that for the life of the DIP Financing Agreement the 

Debtors employ investment bankers to sell the Debtors.  While a sale is one of the possibilities 
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for emergence from bankruptcy, based on the financial performance to date, it is not the only 

option.   

9. As such, through the Amendment, CapSource seeks to essentially revert the 

agreement back into the form that it originally proposed, removing many provisions that were 

inserted to protect the bankruptcy estate and that are considerably less favorable than the deal 

that CapSource originally agreed and sold the Debtors and Committee on.  The Committee 

believes that the Amendments will benefit the pre-petition lenders, including Rec III, and 

because of its relationship with DVI, CapSource’s motives in obtaining the Amendments are 

highly suspect.  Due to these concerns, the Committee will seek Court authorization to conduct a 

2004 examination of CapSource, including the production of all documentation and 

communications between CapSource and DVI, relating to Intrepid.  Depending on the results of 

that discovery, the Committee reserves the right to amend and supplement this Opposition.   

10. Aside from the general objections raised above, the Committee specifically 

objects to the Amendment as follows: 

  a. The $50,000 amendment fee referenced in paragraph 9 of the Motion is 

unwarranted and unreasonable.  The Debtors are not in default under the DIP Credit Agreement. 

Thus, there is no need to amend the agreement other than CapSource’s attempt to advance the 

interests of DVI and revert to its original DIP proposal.  Secondly, the magnitude of the 

amendment fee is entirely unreasonable for the amount of work that was required to draft a six-

page Amendment—three pages of which contain boilerplate provisions.   

  b. In Paragraphs 2(a), (b) and (d)(1) of the Amendment, CapSource seeks to 

change the borrowing formula and the budgetary compliance requirements.  No explanation is 

given as to why these changes are necessary or beneficial to the Debtors.  This is particularly true 
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in light of the original Abelco offer, which CapSource agreed to match, to lend 85% against 

eligible accounts receivable and did not impose such budgetary constraints.   

  c. In Paragraph 2(h) of the Amendment, CapSource seeks to change the 

“float”—the length of time between when payments are received to the date on which new 

advances are made--from 3 days to 5 days.  No explanation is offered as to why this extension is 

needed or beneficial to the estate.  This change is another example by which CapSource is trying 

to unduly profit—by enjoying the free use of money for two additional days. 

d. As noted in paragraph 9 of the Motion, the DIP Lender seeks to reduce the 

Carve-Out for professionals that was established early in this case, as that term is defined in 

paragraph 11(b) of the Court’s Final Order Authorizing Debtors to Enter into Post-Petition 

Financing from $1,500,000 to $500,000.  Again, the Committee objects to this amendment since 

CapSource has not declared a default and Debtors are not in default under the DIP Credit 

Agreement, thus there is no need to amend the DIP Credit Agreement of Court’s Order by 

reducing the amount of the Carve-Out. 

  e. In paragraph 8(c) of the Motion, CapSource seeks to require Debtors to 

“maintain the employment of an investment banker in connection with a sale or recapitalization 

of the business.”  Once again, the Committee objects to this amendment as an unnecessary 

intrusion into the affairs of the Debtors since CapSource has not declared a default and Debtors 

are not in default under the DIP Credit Agreement.  Furthermore, Debtors’ financial results to 

date have exceeded expectations and projections, and Debtors have been making timely loan 

payments to CapSource, making it unlikely that Debtors would need to be liquidated or 

recapitalized.  “Requiring” permanent employment of investment bankers to sell the Debtors 

unduly restricts the business judgment of the Debtors and the Committee and would add 
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unneeded expense to the estate.  Also, given the recent financial strength exhibited by Debtors, 

the Committee questions CapSource’s motivation in making such a demand and is concerned 

that such a request reflects CapSource’s desire to facilitate the failure of Debtors’ reorganization 

efforts and to liquidate Debtors as soon as possible.  The Committee believes that DVI would 

benefit from the liquidation of Debtors and that this amendment is sought for its benefit. 

 11. The Committee reserves the right to supplement this Objection and gives notice 

that it may call and/or examine a representative of the Debtors and/or CapSource in connection 

with the Motion. 
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 WHEREFORE, for the foregoing reasons, the Committee requests that the Court: 

 1. Deny the Motion;  

 2. In the alternative, continue the hearing on the Motion to  provide the Committee 

with additional time to conduct an investigation into the relationship between CapSource and 

DVI; and 

 3. Provide such other relief that the Court deems just and equitable. 

Dated:  August 13, 2004.   Respectfully Submitted, 
 

BUCHALTER, NEMER, FIELDS & YOUNGER 
Jeffrey K. Garfinkle, Esq. (CA No.153496) 
Paul S. Arrow, Esq. (CA No. 136870) 
18400 Von Karman Avenue, Suite 800 
Irvine, California 92662 
Telephone: (949) 760-1121 
Facsimile:   (949) 720-0182 
 
-and- 
 
LINDQUIST & VENNUM, P.L.L.P. 

 
      By:/e/ George Singer     

James A. Lodoen, Esq. (MN No. 173605) 
George H. Singer, Esq. (MN No. 262043) 
4200 IDS Center  
80 South Eighth Street 
Minneapolis, Minnesota 55402 
Telephone:  (612) 371-3211 
Facsimile:    (612) 371-3207 
 
 
ATTORNEYS FOR THE OFFICIAL 
COMMITTEE OF UNSECURED CREDITORS 



 

 
 
Doc# 1919836\1 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

______________________________________________________________________________ 
 
In re:         Chapter 11  
 
INTREPID U.S.A., INC.      BKY No. 04-40416 
INTREPID OF GOLDEN VALLEY, INC.    BKY No. 04-40462 
F.C. ACQUISITION CORPORATION,    BKY No. 04-40418 
             Case Nos. 04-41924 – 04-41988  
     Debtors.        
______________________________________________________________________________ 

 
ORDER  

_____________________________________________________________________________ 
 
 The matter came before the Court on the Motion of the Debtors to Approve First 

Amendment to Post-Petition Revolving Credit and Security Agreement (“Motion”) filed by the 

debtors in the above-captioned, jointly administered cases.   

Appearances, if any, were as noted in the Court’s record.  Based upon the files and the 

record and arguments of counsel in this matter,  

 IT IS HEREBY ORDERED: 

 That the Motion of the Debtors is in all tings DENIED. 

       BY THE COURT: 

 
Dated:  August ___, 2004         

Nancy C. Dreher   
Unites States Bankruptcy Court Judge 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

              
 
In re:              Chapter 11 Bankruptcy 
 
INTREPID U.S.A., INC.,       BKY No. 04-40416 
and Jointly Administered Cases,      BKY No. 04-40462 
          BKY No. 04-40418 
   Debtors.    BKY Nos. 04-41924 – 04-41988 
         
              
 

UNSWORN CERTIFICATE OF SERVICE 
              
 
 I, Jennifer K. Grove, declare under penalty of perjury that on August 13, 2004, I mailed a 
copy of the Preliminary Objection of Official Committee of Unsecured Creditors to Motion to 
Approve First Amendment to Post-Petition Revolving Credit and Security Agreement and 
Proposed Order by first class mail, postage prepaid to the following entities. 
 
See attached service list. 
 
Dated:  August 13, 2004    By:  /e/ Jennifer K. Grove    

       Jennifer K. Grove 
 

 
 
 



Service List:  Intrepid II (Doc. No. 2964710)  Updated:  August 13, 2004 
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Dennis Simon  
Intrepid U.S.A., Inc. 
6600 France Avenue South 
Suite 510 
Edina MN 55425 

Michael Massad/Steven Holmes  
Hunton & Williams  
30th floor, Energy Plaza 
1601 Bryan St 
Dallas TX 75201 

Robert B. Raschke Esq 
U.S. Trustee's Office 
1015 US Courthouse 
300 South Fourth Street 
Minneapolis, MN 55415 

Roylene A. Champeaux 
D. Gerald Wilhelm 
Assistant US Attorney  
600 US Courthouse  
300 South Fourth Street  
Minneapolis MN 55415 

MN Department of Revenue 
Collection Enforcement 
551 Bankruptcy Section 
P.O. Box 64447 
St. Paul, MN   55164 

Internal Revenue Service  
Special Procedures Branch 
Stop 5700 
316 North Robert Street 
St. Paul, MN   55101 

Blaine Holliday 
IRS Office of Chief Counsel 
650 Galtier Plaza 
380 Jackson Street 
St. Paul, MN  55101 

Securities & Exchange Comm. 
Bankruptcy Section  
175 W Jackson Blvd. 
Suite 900 
Chicago IL 60604 

DVI Financial Services, Inc.  
c/o Clark T. Whitmore 
Maslon Edelman et al.  
3300 Wells Fargo Center 
90 South Seventh Street 
Minneapolis, MN 55402 

DVI Business Credit Corp.  
Richard M. Beck, Esq. 
Klehr, Harrison, Harvey et al.  
260 South Broad Street 
Philadelphia PA 19102-3163 

Todd J. Garamella 
c/o John McDonald  
Robins, Kaplan 
2800 LaSalle Plaza 
800 LaSalle Avenue 
Minneapolis, MN 55402-2015 

Requests for Notice 

IRS/Special Procedures Brand 
c/o Barbara Zoccola  
200 Jefferson Avenue 
Suite 811 
Memphis  TN 38103 

Wendy S. Tien, Esq.  
US Dpt. of Justice, Civil Dvn 
P.O. 875 
Ben Franklin Station 
Washington, DC 20004-0875 

Keith E. Dobbins  
US Dpt. of Justice, Civil Division 
601 D Street, NW, Room 6613 
Washington, DC 20004-0875 

Greg Bongiovanni 
Office of the General Counsel 
Dept. of Health & Human Svs 
Suite 5M60 AFC 
61 Forsyth St., SW 
Atlanta, GA 30303-8909 

Bankruptcy Administration  
IOS Capital, LLC  
1738 Bass Road  
PO Box 13708 
Macon GA 31208-3708 

U.S. Bank N.A.  
c/o Michael R. Stewart 
Faegre & Benson, LLP 
2200 Wells Fargo Center 
90 South Seventh Street 
Minneapolis, MN  55402-3901 
 

Lang-Nelson Associates 
c/o William I. Kampf 
220 South Sixth Street, #1800 
Minneapolis, MN 55402 

Additional names for  
Intrepid II list  

Keybank N.A. 
127 Public Square  
Cleveland OH 44114 

 

 

Garamella Family Ltd. Ptnsp 
236 Oakwood Road 
Interlachen Park 
Hopkins MN 55343 

David J. Fischer 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Suite 3000 
Chicago, IL 60606-1229 

MVR Home Healthcare, Inc.  
c/o Matthew R. Burton  
Leonard O’Brien et al.  
100 South Fifth Street  
Suite 2500 
Minneapolis MN 55402-1216 

Bank One 
c/o Sandra Lander  
400 Murray Street  
Alexandria LA 71301 

Mpls Comm Dev Agency 
105 – 5th Ave S 
Minneapolis MN 55401 

Affordable Housing Project 
c/o Fed Home Loan Bank 
907 Walnut St 
Des Moines IA 50309 

MHFA 
ATTN:  William Kuretsky 
400 Sibley St, Suite 300 
St Paul MN 55101 

Neil Herskowitz 
Riverside Contracting LLC 
PO Box 626 
Planetarium Station 
New York, NY 10024-0540 

CapitalSource Finance LLC 
c/o Steven Kluz, Sr., Esq. 
Rider Bennett, LLP 
333 South Seventh Street, 
Minneapolis, MN 55402 

CapitalSource Finance LLC 
c/o Kenneth J. Ottaviano, Esq. 
Katten Muchin Zavis Rosenman 
525 West Monroe Street, #1600 
Chicago, IL 60661 

Healthcare Business Credit Corp. 
c/o Steven Meyer, David Galle 
Oppenheimer Wolff & Donnelly 
3300 Plaza VII 
45 South Seventh Street 
Minneapolis, MN 55402 
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Healthcare Business Credit Corp. 
c/o Michelle A. Mendez 
Greenberg Traurig LLP 
600 Three Galleria Tower 
13155 Noel Road 
Dallas, TX 75240 

CenturyTel, Inc. 
c/o Rex D. Rainach 
A Professional Law Corporation 
3622 Government Street 
Baton Rouge, LA 70806-5720 

Gary L. Hacker, Esq. 
Whitten & Young, P.C. 
Bank of America Tower, Suite 1402 
500 Chestnut Street 
Abilene, TX 79602 

Neil Medical Group 
c/o Nikole B. Mariencheck, Esq. 
Smith, Anderson, et al.  
P.O. Box 2611 
2500 Wachovia Capitol Ctr (27601) 
Raleigh, NC  27602-2611 

State of Maryland, Dpt of Labor, 
Licensing and Regulation 
Off. Of Unemp. Ins. Contrib. Div. 
Litigation and Prosecution Unit 
1100 North Eutaw Street, Room 401 
Baltimore, MD 21201 

New Options Founders 
c/o Adam M. Spence 
105 W. Chesapeake Ave, Suite 400 
Towson, MD 21204 

Oracle Corporation 
c/o Alan Horowitz 
Buchalter, Nemer, Fields & Younger 
18400 Von Karman Ave, Suite 800 
Irvine, CA 92612 

Bizrocket.com, Inc. 
c/o Jeremy D. Friedman 
Downs & Associates 
255 University Drive 
Coral Gables, FL 33134 

Healthcare Assoc. of Walterboro  
c/o H. Flynn Griffin, III 
Anderson & Associates, P.A. 
PO Box 76 
Columbia SC 29202 

 

 

 

 

The Hays Group 
Steven Scott, Esq. 
Scott Law Firm, PLC 
Suite 400 
3300 Edinborough Way 
Edina, MN 55435 

Nueces County 
c/o Diane W. Sanders 
Linebarger Goggan Blair & Sampson 
1949 South IH 35 (78741) 
PO Box 17428 
Austin, TX 87860-7428 

Bexar County 
c/o David G. Aelvoet 
Linebarger Goggan Blair & Sampson 
Travis Building, 711 Navarro, Ste 300 
San Antonio, TX 78205 

G-Fore Associates LLC 
c/o Bradford A. Steiner 
Jason S. Kelley 
Steiner Norris PLLCBradford 
2320 Second Ave., Suite 2000 
Seattle, WA 98121 

Les Nelson Investments 
c/o Mark E. Fosse 
Dunlap & Seeger, P.A. 
206 South Broadway, Suite 505 
PO Box 549 
Rochester, MN 55903 

Aberfeldy II Limited Partnership 
c/o J. David Leamon 
Munsch Hardt Kopf & Harr 
4000 Fountain Place 
1445 Ross Avenue 
Dallas, Texas 75202-2790 

IBM Corporation 
Attn: Beverly H. Shideler 
Two Lincoln Centre 
Oakbrook Terrace, IL 60181 

Richard D. Anderson, Esq. 
Briggs and Morgan, P.A. 
2400 IDS Center 
80 South Eighth Street 
Minneapolis, MN 55402 

Guardian Home Care  
c/o Larry B. Ricke  
Leonard Street & Deinard  
150 South Fifth Street, Suite 2300 
Minneapolis MN 55402 

 

 

 

Woodmen Office Land Associates  
Huntington C. Brown 
US Bank Tower 
950 Seventeenth Street, Suite 1700 
Denver, CO 80202 

TN Dept. Labor and Workforce 
Development—Unemployment Ins. 
c/o Marie Antoinette Joiner 
TN Attorney General’s Office, 
Bankruptcy Division 
PO Box 20207 
Nashville, TN 37202-0207 

Faye Knowles, Esq. 
Fredrikson & Byron, P.A. 
4000 Pillsbury Center 
200 South Sixth Street 
Minneapolis, MN  55402-1425 
 
Xroads Solutions Group, LLC 
9 Executive Circle 
Suite 190 
Irvine, CA 92614 

J. David Leamon, Esq.  
Munsch, Hardt, Kopf & Harr, P.C. 
4000 Fountain Place 
1445 Ross Avenue 
Dallas, TX 75202-2790 

David E. Runck, Esq. 
Oppenheimer, Wolff & Donnelly, LLP 
Plaza VII, Suite 3300 
45 South Seventh Street 
Minneapolis, MN 55402 

Maureen M. Cafferkey 
U.S. Department of Labor 
881 Federal Office Building 
1240 East Ninth Street 
Cleveland, OH 44199 

 

 

 

 

 

 




