UNITED STATESBANKRUPTCY COURT
DISTRICT OF MINNESOTA

BKY No. 02-41020
Inre: ADV No. 04-

Michael R. Russell and Kimberly A. Russell,

Debtor(s).

Terri A. Georgen, Trustee,

Plaintiff,
VS. COMPLAINT
Kimberly A. Russell,

Defendant.

Terri A. Georgen, Trustee (“ Trustee”) of the Bankruptcy Estate of Michael R. Russell and
Kimberly A. Russell (“Debtors’) as and for her Complaint against Kimberly A. Russell
(“Defendant”), statesand alleges asfollows:

1. Trustee is the duly appointed Chapter 7 Trustee of the bankruptcy estate of the
Debtor.

2. This bankruptcy case was commenced on March 19, 2002 by the filing of a
voluntary Chapter 7 petition.

3. Thisadversary proceeding is a core proceeding within the meaning of 28 U.S.C.
8157(b)(2).

4. This court hasjurisdiction over this adversary proceeding pursuant to 28 U.S.C.
88157 and 1334. This case arises under 11 U.S.C. §8541 and 542.



5. On March 19, 2002, the Debtors commenced their bankruptcy case as a Chapter
13 proceeding. Listed among the property belonging to Kimberly A. Russell was a “structured
settlement, personal injury action, payable $15,000 in 2007 and $71,739.00 in 2012.”
(“Structured Settlement”). A true and correct copy of that portion of Schedule B is attached
hereto as Exhibit A.

6. The Defendant attempted to claim the Structured Settlement as exempt pursuant
to Minn. Stat. 8550.37(22). A trueand correct copy of the Defendant’ s Schedule C to that effect
is attached hereto as Exhibit B.

7. The Chapter 13 Trustee objected to the claim Structured Settlement exemption and
ahearing was set on the objection for June 5, 2002. The Defendant did not file aresponseto the
objection but, on June 4, 2002, one day before the scheduled hearing, converted the case to one
under Chapter 7.

8. In the Defendant’s Schedule B filed in conjunction with the Chapter 7, the
Defendant changed her position asserting in the converted case that the Structured Settlement
was not property of the estate. A copy of that Schedule B is attached hereto as Exhibit C. The
Defendant did not seek to claim the Structured Settlement as exempt in the converted case.

9. The Structured Settlement is an annuity with group annuity contract number
GAO001. A trueand correct copy of Group Annuity Certificate is attached hereto as Exhibit D
(“Annuity”). The Annuity was “self-settled” because it was established at the direction of the
Debtor for the benefit of the Debtor, using settlement monies owed to the Debtor. The annuitant
isKimberly A. Sullivan n/k/aKimberly A. Russell.

10.  Because among other things, the Annuity is “self-settled” the Annuity does not
qualify as a“spend thrift trust” under state law, and the Annuity became property of the estate

upon the filing of a Chapter 7 petition.



11.  Upon information and belief, while the Annuity states that it cannot be pledged
or assigned as security, the Debtors' rights in the Annuity can be sold or transferred by the
Debtor.

12.  ThePlaintiff seeksadetermination by the court that the Annuity became property
of the bankruptcy estate at the commencement of this bankruptcy case, and remains property of
the estate.

13.  Becausethe Annuity is property of the bankruptcy estate, the Trustee also seeks
an order from the court requiring the Defendant to turnover to the Trustee the Annuity, and
declaring that the Trustee is the owner of the Annuity.

WHEREFORE, Plaintiff respectfully requests that this Court makes its Order:

1. Determining that the Annuity is property of the bankruptcy estate, and ordering
the Defendant, Kimberly A. Russell, to turnover to the bankruptcy estate the Annuity.

2. Awarding the Plaintiff her costs and expensesin this matter.

3. For such other and further relief as the court deems just and equitable.

FULLER, SEAVER & RAMETTE, P.A.

Dated: March 16, 2004 By: /el Randall L. Seaver
Randall L. Seaver 152882
12400 Portland Avenue South, Suite 132
Burnsville, MN 55337
(952) 890-0888

Attorneysfor Plaintiff

C:\Datalrandy\Georgen\Russel[\044906\compl aint.wpd 3
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Amcerican Family

Lifc¢ Insurance Company -

GROUP ANNUITY CERTIFICATE

American Family Life, referred to in this certificate as the Company, cerrifies that, under a Group Annuity Contract issucd to:
American Family Mutual Ins. Co.

Contractholder:

Group Annuity Contract #: GAQROOL

0 anhyity has beea purchased on behall of the Asnuitant. The Annuitant and annuity benefits are dzsanbed in the Schedule of
Annuity Benefits.

The Group Cootractcontains all of the conditions and provisions affecting this certificate. Selected provisions are included in this
certificate. Ia case of any conflict between the provisions of this certificate and the Group Contract, the provisions of the Group
Contruct prevail. This centiflcate is not & pary of tiw Group Contract.

Thus Certificate creatcs a legal agreement between the Compuny aod the Contracthalder for the beaefit of the Armuitant, and
roquires the Company 1o pay all anouity bepefits to the Annuitant. The rights of the Aniuitant to reeeive bepefits upder this
Centificate will vot terminate uari) all annuity benefits have been paid, Upon the death of the Annuitant, such rights will pass to the
Co-Annuilant, if any.

Foram LB7-1 K4 /%9 Sroek No. 92938 Rev, 1191
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AMERICAN FAMILY LIFE INSURANCE COMPANY ["The Compan—
P. 0. Box 7430

Mudison, Wisconsin 53783
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Enroiiment Apphication For Single Premium Anpuity
fComplete Farts 1, 2. & 3) 2}1-085584

PART §. Annoitant Inturmation

B_glunlﬁt u‘ *ﬁ &mﬁ ‘ Co-lnnu!'g![; Fix 1 NAME & ADDRESS

Riwberly A. Sullivan
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PART 2. Rensficiary Intormation
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PART 3. Annuity 8enetits Information
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THE CONTRACTHOLDER CERTIFIES the information in Parts 1., 2., and 3. above is accurate, and that consent to this applicalion has been
given by or for the Annuitani, It is agreed that 3cceptance of any annuity issued shall constitute 3 satification of any endorsements entered
by the pany in Part 4 on the revesse side hereof,

CliLLagns T T
8/16/94 American Family Mutual insurance Company
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SCHEDULE OF ANNUTTY BENEFITS
YPE OF PAYMENT INITIAL GUARANTEED PAYMENT -
SETTLEMENT AMOUNTS PAYMENT DATE PAYMENTS FREQUENCY
LUMP SUM  §5,000.00 October 23,2000 1 N/A
LUMP SUM $15,000.00 Octaber 23. 2005 1 N/A
LUMP SUM 571,738.86 October 23,2010 i NiA
. CERTIFICATE NUMBER - 50036647 1SSUE DATE - SEPTEMBER 25, 1994

1SSUE AGE - 19

1SSUE AGE - N/A
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